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f-ivoinvtblc reception ortho now 
A ii-firn^Iur Cl.r'iJulis in the ^ 

Ii-.v-i in.duocd tlu author lo believe, 
th.u a iunihir publhratioji, on the prac-- 
tiv'-j or Common whll not be im- 

aCwOplciL^le lo ijlO pi'i'i< 

Tint iiiilory c feistJiis court bar. already 
l^ecn deduce*.], anti the ilioorv of it’s 
])radllcc delineated, by a very inallcrly 
hand But llicli a perforiuaiice, with¬ 
out further iifliftancc, will no more make 
a good pradlical la^vyer, than the ele¬ 
ments of Euclid alone will make a p/ood 
mechanic. • 

To furnilh that a/Tiftance, is tlie pro- 
fclfed object of the following work; 

Lord Chief Baron Cilbirt, in his IliAory and PraStcc 
of the Common Pleas. 

whcreii*. 



V R E I A C li. 

whcran, as former, the author 

has endeavoured to Jelo£t fueli 77?atttr 
f)nly .'IS may be truly ufcful ; and to ar¬ 
range it ill fuch inclhody as to ailord the 
readied means (>f iiUclligcncc. 


It? Is not I’owcvcr on any fuppofed 
merit of his own, that he founds his liopes 
of fucecjS*; lu»‘ on tlic 'at experience 
aid rihilitic". (fihe /'.'///.f /m of the ecurt,—fo 
whoic coiur nu’irsu, he is iridebted, for 
nii’ch Li eUd .'ukI luitl'eTiti" information. 



and 'Ifurtssittion 

O F. T II E 

Court of Common j&leusf. 


B y the ^cixon conflirutinn there wa%onc 
fijperitjr court of jiilVice in the king¬ 
dom : ami that had cognizance* hocli 
of civil and fpiritual caides; viz, the avV/tf- 
na^cmety or general council, which all'embled 
annually or oiVntr, wherever the king kept 
his eajieVy ebiiftm^Sy or v'bitiuririu'ky as vvell to 
do private julLic'', a^; to cojifuir on pnblick 
hnlinefs. At tlie conqiiclV, tin- ccclehaftical 
juriUlit‘‘tion was tliverred into another chan¬ 
nel ; and the conqiieior, fearing danger from 
tlicfe annual [m:liamenis, ctnitiived aifo to 
fe par ate thvdr niinilleriai power, as judge?, 
from their deliberaiive, as coiinfellors to th.e 
crown. He therefore cdabliOied a cond.int 
court in his own hall, made up of the ofii- 
cers of his palace, and they tranfacled the 
hnlinefs, both criminal and civil j likewife 
matters of the revenue. When they fat in the 
hall, they were called a court crhuina’y when 
up Hairs, a court of revenue the civd fleas 
they held in either courr. I'his court was 
called by Uvaiton and otlier ait!;o;s, aula re* 

B ^ gia. 



The aMtfjOjitj,) and JuiiUDiftiOU 

gia, or aula rrgis. Bratl, Jib. r. 7. Thefe 
high ofFicc-Ts wc*r© afliileil by certain peri'ons 
learned in the laws, who were called the 
king’s jujli-iars o\' j^ilticcSy' iwA by tlic greater 
barons of parliainenr, ail of whom had a 
fear, in tfie aula regia, and formed a kind of 
court of aiipca), or rather of advice, in 
matteis of great uioment and difliculty. 
All thefe in their feveraf departments tranf- 
afted all leculr.r bufinci's both criminal arul 
civil, and likewife matters of tihe revenue : 
and over all j^refided 0:1c fpeci.il maidllrate, 
called the chirj jujlicuir, or ca.pi:t''is jifjlii lurirts 
totius wlio was alfo [)rincipal minilfer 

of date, the l'eco^.^l man in the kingdom, 
and, by virtue of his office, gunrdidu of the 
realm in tlie king’s abfence. And tnrou':h 
tliis olficer it was, who principaliy deter- 
mincvl all the vafl varietv of caules that arv,ie 
in this exrenfr.'e iurifdidlon ; and fro.m the 
plenitude of his P/ower grew at l^ngrli both 
obnoxious to the people, and darjgerous to 
the government whicli employed him. ^pcl~ 
wan'f Clelf. ?, 3. GV/"' C. P. 17. 

This gteat uTiiverfa] ccjint be ing bound to 
follow thekinf'/s houfehold in all it’s progreli’es 
and expcclitiop.., the trial of common caufes 
therein was found very burther.f)me to ilie* 
fubjeT. Whe! “’ore king 7r-v/;, who dreaded 
.'bb t!'.e*|jower of ti)e very leaduly 

confented to that arti< 1-^ which now forms 
tlie eleventh chapter oi' ma^aa chartr, and 
enach, “ th.at Common Pitas pall net joUoio 
“ our Court, but pall he hulL'n in fame place 
“ certoAnP This certain pbcc w'as cila- 
blilhcd in IV cpuUipcr- bally tlic place where 

the 
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the aula remits originally iar, when the king 
refided in that city; and jht re it hath ever 
fince continued. And the court being thus 
rendered fixed and ftaiionary, tli^’ judges l)e- 
came fotoo, and a chief, with other lullices 
of the coinnion pleas thereupon appointed j 
with jiirifdiclioii to hear and determine 
all pleas of land, and injuries merely civil 
between fubjedl aiK^ I'uhject: WJiich criti¬ 
cal efhiblifhment of this principal tourt of 
comnion law, at that particular jun-flure 
and that jiarficular place, gat’C lilc to the 
inns of court iii it’s nelghbou! hood ; and, 
thereby collcdliiH?; cooether the whole bodu' 
of the common iawvcrs, enabled the law it- 
felf to withllantl r!ic attacks of the canonilts 
and civilians, who laboured tocxiirp.fic and 
deflroy it. 

I'he dttU rc 7 m bcinn; thus Gripp’d of f) 
confidcrable a branch ol it's iurirdicLi'>M, arul 
the power of tlie f yV.u//. A;'- bcir.g aho 
confitlcral'dy curb’d by many arddc'. i:i liie 
great charter, the authority of borii began 
to decline apace under the long and troubie- 
ibme reign of/-/iV7;j the third: And, in iur- 
ther puri'uance of this example, the ot.'icr 
I'everal offices of tlie Q\\Kf jujikiar were un¬ 
der hdiviird the hrll (who new-^iodclled the 
whole frame of our judicial polity) fubverted 
and broken into dilHuci courts of judicature. 
The dillribution of common juflice between 
man and man was thrown into fo provident 
an order, that the great judicial officers 
were made to form a cheque upon each other j 
the court of chancery ilfuing all original 
writs under the great feal to the other courtsj • 

B 2 the 
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the common pleas being allowed to determine 
all caufes between, private fubjec^sj the ex¬ 
chequer managing the king’s revenue ; and 
the court of king’s bench, retaining all the 
jurifdiction which was not cantoned out to 
other courts, and particularly the fuperin- 
tendance of all the refl: by way of appeal; 
and the foie cognizance of pleas of the crown, 
or criminal caufes: For pleas or fuits are 
regularly* divided into two forts j p/t'as of the 
crown, which comprehend all crimes and 
mifdemefnors/whcrein the king (on behalf ot 
the pnblick) is plaintifl'; anti common -picas, 
which include all civil actions, depending 
between fubjed and fubjeft. The former 
of thd'e were the proper objccl of the jurif- 
didtion of the court of king’s bench ; the 
latter of the court of common picas; which 
is a court of record, and is llyled by Sir 
Edward Coke, ** the lock and key of the common 
“ lawi* 4 hjl, 99. for herein only can real 
adtions, that is, adlions which concern the 
right of freehold or the realty, be originally 
brought: and all other, or perfonal pleas 
between man and man are here determined; 
though in the latter the king’s bench has alfo 
a concurrent authority. 

Tiiis court^without any writ, may, upon a 
fuggeftion, gnnt prohibitions, to keep as 
well tcm^joral as ecclefialtical courts within 
their bounds and jurifdidlion, without any 
original or plea depending; fur the common 
law, which in thefe cafes is a prohibition of 
itfclf, (lands indead of an original. 4 Inji, 99. 
Vau^L 157. 12 Co, 108. 


Adlions 



of the Coutt of Comitiin Ipleaisi. 

Ai^ons are alfo removed into this court 
out of inferior courts of* record, by writ of 
hateas corpus cum caufuy or certiorari ; and out 
ofinfegior courts not of record, by pone^ toltf 
recordari^ auedas ad curtain^ or writ of falj's 
judgment, 

111 term time, it may award 21. habeas corpus 
by the common law, for any peribn com¬ 
mitted for any caufc under treajon^ov felony^ 
and thereupon difcharge him, if it fliall 
clearly appear by the return^ that the com¬ 
mitment was againll law j as being made 
by one who had no jurifdidtion of the.caufc, 
or for a matter for which, by law, no man 
ought to bepuniflied. Vaugb,i^^, 2J0JJSS, 14 . 
And now it is clear, that this court has a 
general jurifdiflion to grant writs of habeas 
corpus^ in ail cafes. 2 Wilsy 172. Wood^s Cafe, 

1 jJnd, 2i)y, Moor S39.1132. i Brozvnl, 33. 
It allb li.ith jurifdibtion for the punilhment 
of it*s own officers and minifters, and all 
other perfons guilty of contempts againfi: 
the rules and orders of the court. 

It’s jurifdidlion is generjjl, and extends 
throughout England, and by fiatute of Glou^ 
cefier, 6 Ed, 1. r 8. None lliall have writs 
of trefpafs before juftices, unlefs he fwear 
“ by his faith, that the goocis taken away 
«. were worth 40 j.** 

Lord Coke in his 2 Infl. 311. fays, writs 
of trefpafs are here put but for an example, 
for debt, detinue, covenant, and the 
« like,” 

'And as inferior courts which are not of 
1 record cannot hold, plea of debt, £sfr. or 
'damages, but under 4or. fo the fuperior 
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courts (hat are of record cannot hold plea 0' 
debt, or dam'agcs rcgul^irly, unlefs the 
fame amount to 40 j. or abayc, ibid. For the 
wifdom of the common law was, tfeat men 
lliould not be troubled for fuits of fmall 
value in the king’s courts, but that they 
fhould be heard and determined in the county 
with fmall charge, and b’ttle or no travel or 
lofs of {ime, ,for it was there accounted 
againft the dignity and inftitution of thofc 
high courts to hold plea of fmall or trifling 
caufes j otherwife the law that was inftituted 
for the quiet of man, and for his defence, 
might be abufed to bis charge, vexation, and 
offence. And the maxim of the common 
law is, quod fladta de cataUis^ debitis^ 
qua fummum 40 s. attinyunt^ vel earn excedunt, 
fecundum legem ei conjuetudinem Anglia^ fine 
hrevi Regis placitari non debent^ ibid gia. 

By 43 Eliz, c, 6 , it is enacted, “ That if 
any perfonal a(fl:ion be brought in any of 
** her Majefty’s courts at H^ejtminfter (not 
being for any title or intereft of lands, nor 
concerning tjic freehold or inheritance of 
any lands, nor for any battery), it (hall 
** appear to the judges of the fame court; 

and being fo lignified by the juftices be- 
** fore whom! the fame fhall be tried, that 
" the debt or vlamages to be recovered 
** iherem fliall not amount to the funi of 
40 j. that in every fiich cafe the judges or 
” juftkes before whom fuch action IhSl be 
** purfued, fliall not award the plaiiiciff any 
** more cofta than ^ fum of the debt orjr 
. damagea fo recovered fhall amount tq 
« but Icf* at thcii* diferetkm,” 
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of the Cotttt of Cottttnofi PmiK* 

If upon a nonfuic in an inferior court i6s. 
is given for colls, by' 23 ^f. 8. c, 1 5. debt 
lies for it in the fuperior court, bccaufe it is 
given by a ftatute fubfcqucnc to the SEd.t. 
Cro. Eliz, 96. 

The llyle of this court is, Pleas at 
Weftminfter before Alexander Lord Lough- 
borough, and bis^ompaniom jujikes of our 
“ lord the king of the bench^ of the terp of the 
“ Holy Trinity^ in the twenty-thirdyear of the 
“ reign of our Sovereign Lord George the third 
“ by the grace of God of Great Britain, France 
and Ireland, king, defender of the faith, &c.’* 
The authority of this court in common 
cafes is founded on an original writ iduing 
out of the chancery, being the king's man¬ 
date from them to proceed to determine the 
caufe; for it was a maxim among the JV^tt- 
mans that there fliould be no proceedings in 
the king’s court in common pleas, without 
the king’s writ; therefore a writ always 
ilfued to warrant this court's proceedings. 

But where the party is privileged, as an 
attorney or other perfon intitlcd thereto, it 
may hold plea on a writ of |>rivilegc, whicfi 
is the firft proqefs of the court ilTucd againft 
the defendant, to compel him to appear, and 
make his defence. • 

It alfo holds plea by bill, which is in na^ 
ture of a petition to ^e court, againfl any 
attorney, officer, or miniftcr, incttlcd to 
privilege 5 and exprefles either the grievance 
or wrong which the plaintiff hath fufFer^hy 
the defendant, -or elfe ftmne,fault by him 
committed again!! Ibme lair oir of 

the realm. 
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Alfo a knight, citizen, or burgefs, or other 
pcrfon intitlcd to privilege of parliament, 
may be fiicd in this court by original bill, in 
manner as dire(fled by the ftatutc ij 

IV, 3. r. 3. and a peer^ by the prafflcc of the 
court, may alfo be fued by original bill, 
and fummons; though this is doubted to be 
law. 


Of the of CnglsnD. 

L aw, in general, is an arc direfling to 
j4 the knowledge of juftice, ajid to the 
well-ordering of civil fociet) j ib the law of 
England in particular, is an art to know 
what is juftice in Englandy and to pre- 
ferve order in that kingdom. And this 
law may be divided into tv*^o kinds j the kx 
mn feripta^ the unwritten or common law; 
and the lex feripta^ the written or llatute 
la,w. 

The lex non jeripta^ or unwritten law, in¬ 
cludes not ofily general cuftoms, or the 
common law, but alfo the particular cuf- 
roms of certain parts of the kingdom \ and 
likewife thollb particular laws, that are by 
cuftom observed only in certain courts and 
^uri/diflions \ and are properly diftinguilficd 
idto three kinds: i. General Oafiem j which 
are the univerfal rule of the ^hoTc kingdom, 
and form the comriion law, in jt’s ftriftcr 
and more ufual. Irgnihcadon* a., 

Q0msi jff'hich, for the mod p^t, an^ 
the inhabitants of particular didrids* 

3 , Certain 



Of the latDjS of (SnstatlB* 

3, Ortatn‘particular Laws \ which by cirflp>n0i 
are atlopted and ufcd by'fome parncuUr 
courti, of pretty general and extcnfivc jurif- 
diftion.^ * 

1. As to general cuftomSi or the common 
law^ properly fo called, this is that law, by 
which the proceedings and determinations 
in the king’s ordinary courts of juftice are 
guided and dire< 5 i:td. This, for tl^ moll 
part, fettles the courfe m winch lands de* 
fccnd by inheritance, the manner and form 
of acquiring and transferring property, 
the iolemnities and obligations of concrads; 
the rules of expounding wtlhi deeds, and 
a< 5 ls of parliament, the rcfpedtive remedies 
of civil injuries, tnc fevcral fpecies of tem¬ 
poral oftences, with the manner and degree 
of punillimenc, and an idhnite number of 
minute parnculars, which diffufc thcmfclvcs 
as extenlively as the ordinary diHribution of 
common jufticc requires. 

2, Particular cuftomsy are thofe which be¬ 

long to particular counties, cities, towns, 
manors, and lordlhips, and thefe were very 
early indulged with the privilege of abiding 
by their own cudoms, in contradidindion 
to the reft of the nation at large, which pri¬ 
vilege IS confirmed to them by ilveral ads of 
parliament, Mag, C rt, 9 H, 3. c. 9. i Ed 3. 
Ji, 2. c. 9^ 14 Ed, 3. 1. 1. & L B* 4. 

c, 1. 

Such is the cudoo) of gavelkind in Kent 
and ibme other parts of the kitigdom* Vtde 
Ca* iMt* 140. Alfo die cuftom that pre¬ 
vails in divers antieat botoughs, and there* . 
fore ctiXit^EQringh^EnghJhy thaC€he''younged: 



of the 

fon (hall inherit ^thc eftate, in preference to 
ali his elder bothers. Co. Lift, 140. b. Such 
is the cuftorn in other borpiighs, that a widow 
Ihall be entitled for her dower, to all her 
hufband’s lands. Co. Lift. 166; but at the 
common law fhe is entitled to. one third 
part only. Laftly, there are many parti¬ 
cular cuftoms within *the city of London 
with regard to trade, apprentice.s, widows,' 
orphans, Csfr. All thefe are contrary to the 
general law of the land, and are good only by 
fpccial ufage; though the cuftoms of London 
are confirmed by a<ft of parliament. 8 Rep. 
126. Cro. Car. 347. 2W.^ M. c. S.ft. 3. 

To this may moft properly be referred a 
particular fyftem of cuftoms ufed only 
among one fet of the king's fubjefts, called 
the cuftorn of merchants, or lex i/nercatoria: 
which, however different from the general 
rules of the common law, is yet ingrafted 
into it, and made a part of it; being al¬ 
lowed, for the benefit of trade, to be of the 
•utmoft validity in all commercial tranf- 
aftions. Winch, 24. 

Cuftoms mu ft be reafonable j or rather, 
taken negatively, they muft not be unrea- 
fonable. AjThich is not, as Sir Edward Coke 
fays, to be underftood by every unlearned 
man's ,rcalbn, but of artificial and legal 
re^n, warranted by authority of iaw. Co, 
IML SIm Coke's Coph.f. 33. < 

. Cuftoms ought CO be certain, A cuftorn 
lands iftiall defeeftd to the inoft worthy 
c^f tiwnei^s Wood, is void; for how (hall 
this wortfi be determined ? But a cuftorn to 
d^end to the next of male blood; exclufive 
- * , of 
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of females, is certEio, and therefore gOod. 

I RL Ahr, 565. A cuftdm to pay two 
pence an acre in Ijeu of tythes, is good i 
but to pi^ fometimes two pence, and ibme* 
times three pence, as the occupier of the 
land pleafes, is bad, for its uncertainty. Yet 
a cuftom, to pay a‘year’s improved value 
for a fine on a copyhold eflate, is goods 
though the value is a thing uncertayi: for 
the value may at any time be afcertained s 
and the maxim of law is, id cerium quod 
ter turn reddt pot eft, Co, Lit, 93. 

Cufloms, though eflablifhed by conienr, 
muft be (when eftabhfhcd) compulibryj 
and not left to the option of every man, 
whether he will ufe them or no. Therefore 
a cufLoin, that all the inhabitants ihail be 
rated towards the maintenance of a bridge, 
will be good j but a cuftom that every man 
is to contribute thereunto at his own pleafure, 
is idle and abfurd, and indeed no cuftom 
at all. 

Laftiy, cuftoms muft be cmfiftent with 
each other: one cuftom canngt be fet up in 
oppofition to another. For if both are really 
cuftoms, then both are of equal antiquity, 
and both eftabiifhcd by mutqal confenr: 
which to fay of cbntradtdory cuftoms is ab¬ 
furd. Therefore, if one man prpfcribes 
that by cuftom he has a right to have wiiv- 
dows looking into another’s gardens the 
other cannot claim a right by cuftom to flop 
up or obftrudt thoie windows; for thefe two 
concradii 51 :ory cuftoms cannot be both good, 
nor both ftaod together^ He ought mther • 

3 to 



A 

12 



Of the LatOj} 

to deny the exiljcnce of the former cuftom. 
p Rip9 £ 3 , ,' ■ 

The written laws, pr /fgfij feripta^ arc 
ftatiites, adls, or.cdids, made by ;hc king’s 
majefty, by and with the advice and confent 
of the lords fpiritual and temporal, and com* 
mons, in parliament airembled, 8 Rep, 

And they arc either general or fpecialy publick 
or pri%ate, 

A general or publick a( 51 :, is an univerfal 
rule that r,egards the whole community; 
and of this the courts of law are bound tp 
take notice judicially and ex officio^ without 
,the ftatute being particularly pleaded, or fee 
for^h by the party who claims an advantage 
under it. 

Special or private aSlSy are rather exceptions 
than rules; being .tbofc which only operate 
upon particular perlbns and private con¬ 
cerns ; and of thefc the judges are not bound 
to take notice, unlefs they be formerly ihewn 
and pleaded. Thus to fhew the diftinebioh, 
the ftatute ij Eliz, c. lo. to prevent fpiritual 
perfons from,rnaking Icafes for longer tepTis 
than twenty-one years, or three lives, is a 
.publickit..being a rule preferifaed to 
the whole ^body, of fpiritual. pcrfpns in the 
nation; but an acb to enable the bi/hop of 
to make \ a leafe. to A. for lixty 
is an exception, to this rulej ic con¬ 
cerns only the parties an4 the ^bilkop’s fuc- ' 
f^ors; and is therefore a priv^e aS. 

Statutes alfp are either declarjat^ of,the 
'Mommon Iavy^,or remedial of fome -de^^ 
theran; I)c^laramry, where the old cu0x>m 

: ' of 
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of the kingdom is almoft fallen into difufe, or 
become difputablcj irt which ;cafe the par- ^ 
Jiamcfit hath thought proper,' iw perpeluum fei 
teflimonium^ and for avoiding all doubts and ' 
difficulties,* CO declare what the common 
law is / and ever hath been. Thus the Ha- 
tote of treafons, ^5 Ed, 3. cap, 2* doth not 
make any new fpecies of treafon 5 but only 
for the benefit of the*fubjc(fi: declares and 
enumerates thofe feveral kinds of offifnce, 
which before were treafon at the common 
law. . . • 

Remedial Jlatutes arc thofe which arc made 
to fupply fuch defects, ind abridge'fuch fu- 
perfluitics, in the common law, as arife' 
either from the general imperfedtion of *H • 
human laws, from change of. time and cif- 
ciimfiances, from the' miftakes and unad- 
vifed determinations of unlearned judges, or 
from any other caiifcs whatfoever. And this 
being done, cither by enlarging the common 
law where it was too narrow and circum- 
feribed, or by reftraining it where it was too 
lax and luxuriant, hath occafioned another 
fubordinate divifion of remedialiidls of par¬ 
liament, into and refirmning 

As for inftance; clipping the current coih 
of the kingdom was an offence not fuf- 
ficicntly guarded agaihff by the bommon 
law: therefore it was thought expedfentj "by ' 
Jlaiku 5 £/«k' r.' 1 to hfake it mgh'treafih^ 
which wasf fjfo't at the common law 5 ^ To tfef 
this was afh enlarging Hatute; At 
law alfo fplrittial corporations I&fe obt 
their eftatei?" for any terni of "^1 pte"’ 
veni^d by the ftatdtti men-^* 

•' tioned: 
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tioned: this was therefore a retraining 
flatote. 

It may be faid that part of the civil and 
canon law are alfo a «part of the laws of 
Englandi they being in force in cuufes liti¬ 
gated in the fpiritu^ courtsj and the courts 
of admiralty. 

' Of 

.e * 

A n action is the form of a fuit given by 
law, for the recovery of that which is 
one’s due; or it is a legal demand of a man’s 
right i and invented to preferve men’s per- 
fons and properties from the violence and 
iojuflice of others : it does in all inllances of 
an injury being committed, either indidt a 
punidiment upon the party offending, or 
give a recormjence to the party injured. 
The d^gn or entering into fociety being 
the proteSion of our pcrfons and fecurity of 
our property, men in civil fociety have a 
right, and |^re indeed obliged to apply to 
the publick for redrcfs when they are in¬ 
jured : for were they allowed to be their 
own Garv?^s, or to make rcprifals, which 
they :might do in the dace of mature, fuch 
pe^i^on would introduce all that incbn- 
vciiicnce which the il:ate^of nit^ure did en« 
dure, and which government was at hrfl: 
invented to prevent. Hence therefore th^y 
m obli^d jto fubmit to the publick the 
i^afure of thdr, damages^ and to have re- 
^oliu'le the the^ courts of ju^ice, 

which 



Of 



which are appointed to give them redrew 
and cafe in their a^s^ira: and*this appHcacioA’^ 
is whac we call bringing an action. 

They are criminal 6r civiL 
Crimin’hl, which lies for fome penalty or 
purvilhmenc in the party fucd, be it corporal 
or pecuniary, and arc called aflions penaL 
Popular a^ionsy whereby a man hath com¬ 
mitted a breach of fome penal flatutej and 
it is called a popular aftion, becauie it is 
not given to one fpecially b\M generally to any 
that will projecute as well for as the 

kingy and it is generally called a qui $am 
adionj becaufc it is brought by a perfon 
qui tarn pro domino regCy Qc* qudm pro^ ft* 
ipfo in hat parte fequitur,** Dyer 95, LuHo, 

^ 33 - 138- . . 

Civil actions, are divided into real, perfon^ CwilAdion. 
al, and mixed, Reaift. which concern real 
property only, arc fuch whereby the plain¬ 
tiff or demandant claims title to any lands 
or tenements, rents, commons, or other 
hereditaments^ in (ee fimple, fee tail, or for 
term of life: but thefe aftions arc now 
afidcj being very dilatory aiHf eitpcnfivej 
and a more commodious method is con¬ 


trived to difputc the title of lands called an 
eje^ment. Co, Lit, 2S4. i 


Petfenal a^ns, are account, 'co^ Pedbnal 

venant, dcU, dffmdtntA kattcryy falfe i^rifon^ Aa.oM. 
ment, cafe iw trefpafs, 

Mixed a^ionsi, are fuits partaking of theMiM 
nature df th^ other cw<^ wherein foirfe red Aftiow* 
property irdemandedi and allbj^rfbnd da^^ 
mages For a wron|f as ferr in- 

llaiice, ejedhnentj plaifi -i . 





tiff oot only to reftitution for the term of 
years, but alfo ^ damages for the wrong; 
wafte not only to recover the land wafted, 
but alfo treble damages,“which is a pcrfonal 
recompencej and under thefe thite heads 
may every fpecies of rctredy by fuit or action • 
be comprized. 

Accoant. Account^ lays againft the bailiff, or receiver 
to a lord, or others, who, by reafon of their 
offices ^nd bufmeffes, are to render account, 
but refufe to do iC{ and by Stat. ^ Ann. 
c. 16. It fHay be brought againft the exe- 
** cutors and adminiftrators of every guar- 
diait, bailiff, and receiver, and by one 
joint-tenant, tenant in common, his cxe- 
cutors and adminiftrators, againft the 
other, as bailiff, for receiving more than 
** bis fh'are, and againft their executors and 
adminiftrators but this a<ftion is fel- 
dom ufed, the proceedings being; difficult, 
dilatory, and expenfive j for if the demand 
be of confcqucnce, and the matter of an 
intricate nature, it is more advifeable to rc- 




fort to a court of equity,, 

Affnmpjit^ . an aftioh founded upon a 
contrad, .jcitber.cxprcfij or implied by law, 
and gives tlie party damages in proportion 
to the io%|he has fuftained by the violation 
of the con^ad ; there are two fofts, a ge- 
ncfa! hdetitatus affpmafiH jand a fpeml af- 

Indebitatus ajpa^tf cafe but 

where idebt will Jic^ and tt!^i?e%re it wi|t“ 
/lipc iic\'tipoii ■a.wagerj ttef!agaift{l'the^:f^'' 
i^tor of a ^bill of excitoge: fbr faWae^ 
elptance . is bur 'a cc^ateral engaget^hti 



ot a8f0nd» * 

SalL 23. //. 3. 6. Mbd. 128. 2 Ld. Rojimt ^ 
1034. therefore it muft bef for a particular 
undertakings or collateral promife to dif- 
charge the debt or*duty of another; as for 
not mating a good title to land fold accord¬ 
ing to pi'onnife; not paying money upon a 
bargain and fale according to agreementi 
not delivering goodjs upon promife on de¬ 
mands &c. ^ 

Implied affumpfit^ is where goods arc fold, 
or work is done, without any price agreed 
upon a quantum meruit \ the Ikw implies a 
Dfomife and fatisfadlion to the value: and 
there is another implied ajfumpfiti which 1$, 
when one has received money belongipg to 
another, without any valuable confideration 
given on the receiver's part. It alfo lies for 
money paid by miftake, or on a confider¬ 
ation which happens to fail, or through im- 
pofitibn, extortion, or oppreflion, or where 
undue advantage is taken of the plaindlF*s 
ficuation. 4 Burr* loll. Vox money laid 
out and expended for the ule.ot another, the 
law implyihg a proinifc, of payment, and up¬ 
on an account Itared. 

Qovenant arifcs whetj: an agreement is made Coveniat, 
by deed, or writing Keakd^ between two 
perfons at the lealf,, each to pcffprni certain 
covenants on part i and as the good of 
focicty requires a punotual pcrfornfaftije of, 
and tbattwi |>prfon.lhoT,jld he alloyed tk rc- 
feind and thr4ugh his contras, foihc 
has provided a femedv tw a£on .of ctk- 
ill which th^ injured 

co*vif|- damages fpf t|ir violay^ j&f tw 06a-, 

* **' C tra^^i 
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in proportion to the lofs he has fuf- 
* tained. 

Dek» This action was formerly very puch 
ufed> but now is feldotn brought^ but upon 
fpccial contra^^s under feal, wherein/he fum 
due is clearly and precifcly expreffed, and 
matters of record; for if brought upon 
Ample contrad^ the plaintiflP labours under 
two difficulties: firft, the defendant has here 
the iamu advantage (as in adion of detinue), 
that of waging his law if he thinks proper. 
4 Rep, 94. iVnd fecondly, the plaintiff mud 
recover the whole debt he claims, or nothing 
at all. For the debt is one Angle faufc of 
adion Axed and determined •, and which 
thcrcforci if the proof vanes from the claim, 
cannot be looked upon as the fame contrad 
whereof the performance is fued. 

JJfauU lies where there is an attempt or 
offer, with force and violence, to do a cor¬ 
poral hurt to another, as by ffriking him 
with or jwithout a weapon, or prefenting a 
gun at him at fuch a djdance to Which the 
gun will carry^ or pointing a pitchfork at 
him, or by di«twbg a fword, and waving icin 
a menacingmaniior* 545. 

jp. C* 133. And it feems agreed at thb^ay, 
that no wor^ wha^fbever, be they never ib 
prOTC^ing^ Oan amount to an affauic» not^ 
wkhftanding the diany^ancieot opinions to 
tho’eontrary. 

Buttery is the another. 

leajd'touchlaj|of angler wilAil- 

or la anger, u a^batteryi for the law 
Cannot <lraw the line batween diA^ent^^e- 
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grces of vio^cnce, and therefore totafly pro¬ 
hibits the firft and lowcft of it j every 
man’s perfon being facred, and no other 
having a right to nuddlc with it in any thfe 
flighteltsTianner. b Mod. 173. 149. 256. 

Every battery includes an aflaulr, therefore 
if the defendant be found guilty of the bat¬ 
tery, it is iiifficient. ^ Salk. ^^biHawk, 

PI Cr» 134. • 

Any injury whatfoever, be it ntver fo 
frnal), being affually done to the perfon of i 
man, in an angry or revengeful, rude or 
infolenc manner, as by fpitting in his face, or 
any way touching him in anger, or violently 
juftlmg him out of the way, arc batteries in 
the eye of the law. 6 Mod» 149* 2jd* Raym* 

62. Hawk PI Cr. 13. 

AJfauU and Falfe Intprifdmnent. This ad^iofi AflauU ah 4 : 
lies for every confineit^nt of the perfon 
without fufocient authority, and is common* 
ly joined to an alTaulr and battery; for every 
imprifonnnent includes a battery, and ^very 
battery an aifault 1 and to cohi^tute the ip'i* 
jury, there are two paints rttqoidie i Ther * 
detention of the perfon 1 andf 2* The lin- 
lawfulnefs of fuch deteittfon* 2 589^ 

4^» 1' ' 

Ctf/r. This aiflion lies in a great'variety 1 

of inftancee, Ptz, For afffcding a fopu* * 

ration or<g<^ name, by maljieioaf^ij^lfeiaiida** 
lous, and llaiuki^dus Wofids, 
damage^ an4 an 

affuropfit#'‘ 
ma!»*t fmkh, where, 
praftlc^mf mitndSf 

.panfnt damage in.bil v*^d| 
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»s by felling him' bad provifion or wrncs^ 
I Roll, Abr. 95. Bro, Guarranty. 5Q. ; by the 
e'xcrcifeof a noifome trade which infefts the 
air in his neighbourhood or by the ncgleft 
o-r iinfkilful management of his pkyfician,, 
ihrgeon, or apothecary. iiH.6 , 18. Roll, Abr. 
10. 12. Againft carriers and others upon the 
rulb'-m ot ’ St at. 10 Atm. c. 14. 

Innkeepers for goods llolen in his houfe 
vvhilfl: ht is a girelb. Moor 177 j for deceits in 
contratfls, bargains, and fales, Dmv, 73 5 for 
negligence; keeping a dog accuftomecl to bite 
fheep, 190. ; taking or enticing away 

my iervant or apprentice, whereby I lofe his 
iervice, i Cro. 177. j clifturbance in the ufc 
of a fcat in the church. Moor. 197.5 for in¬ 
juries done in commons, Style 168.5 for ma¬ 
licious profccutions, confpiracy, efcape, and 
refcous, Roil. Abr. ii 2. i Saltt.. 15.5 for Hop¬ 
ping up a waLcr-courfe or way; breaking 
down a party wail 5 Hopping of antient 
lights, and 'for any private nuifanee to a 
man’s walls, light, or air, 3 hft, 231. 9 Rep^ 
54. 5 againH Sheriffs for default in executing 
writs, I Gvo, ^177 5 for diHurbing a parfon in 
taking his tithes, fsfe. 2 Cro, 478. 

Trover is a ipecial adion on the cafe which 
one man haali againH another, who hath in 
his poffeffoh ar.y of his goods by delivery, 
finding,.or otherwife ; and fells or makes ufe 
of them without his confent, or refufes to 
deliver them on demand 5 and it is to reco¬ 
ver damages to the value of the goods. 2 LiL 
Abr, 618. 

This adion will lie, although there be not 
• an adual finding j for wherever a man comes 

to 
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to tlie poflcflion of the^goods of another 
by delivery, and docs convert the fame to 
his own life, that is a fufficient rinding 
to found the adion. 2 Bulf, 313. And if the 
plaintiff recovers damages for the converfion, 
the property of the goods dees thereupon 
reft in the defendahtj who, as damages to • 
the value of his goods have been recovered 
againft him, is to be confidered ^ a pur- 
chafer of them. Sir. 1078. 

Detinu€y is an adion that lips for the reco- Detinue, 
very of goods and chattels though the party 
came to the poiTclTion of them by lawful 
means, as by bailment, borrowin ;, or pledg¬ 
ing, and the plaintiff is to recover the*thiug 
in fpecie or damages for the detainer i but as 
in this adion the defendant is allowed to 
wage his law (for it was but reafonable that 
the bailor trufting to the bailitf’s iionefty and 
integrity at firft, ihouid all'o trull to his oarli 
in a court of jutlirc, fince the reftitutioji 
might have been fecret), which being found 
exceeding inconvenient, it being ofteji expe¬ 
rienced that thofe v/ho were^fo diflioneft as 
CO retain the goods of another; would gene- 
rally put themfclves upon their oaths, occa- 
fioned the fubftituting the ad^on of trover 
and^converfion in the place thereof, which l»«- 
iwgfte adion ufually made ufeof a^this day. 

286. RolL Abr. \oCo.^'],a, 

Cro* Jac. 244. * 

frefpafs lies for an injury done by one pri- TrefpsH, 
vate man to another, as entering on another 
man’s ground without a lawful authoricyi 
and doing fomc damage, however inconfi- 
dcrabk, to his real property* For the right 
• C 3 • • oi 
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of meum and tuum, or property in latKhj being 
once eftablifl^d, it follows as a necellaiy 
confeqiience, that this ri;;ht mufl: be exclu- 
fiYC} that is, that the owner imay r/.*tain to 
liiinfeir tlic Ible nfe and occupation of his 
ibil; every entry thereon, without the owner’s 
leave, and (if contrary to his expreis order) 
is a trefpafs or tranfgreflion. The party mult 
have prpperty in the foil, and a£tu:il poflef- 
iion by entry, to be able to maintain it; or, 
at lead, it is^ requifite, that the party have 
aleafe and poObirion of the vedurc and herb- 
a'-.e of the land. Aloor 45b. 1 hji* r7* 

2 /?.://. .dbr. 572. 2 IJlL Abr. 596. 2 koli. 

The pt-rfoti in whom the general property in 
a perfonal chattel is, may maintain an action 
of trefpafs for the raking or injciiniJj thercoi 
Uy a ftrangcr, altlitaigh he has never been in 
the actual poireflion of it: b'or a general 
property does always draw to ir a pollcirjon 
jn law; which pon'clFion is, in the cafe of a 
perfonal chattel, by rcafon of the tranfito- 
rinefs of its ^iature, fuM'icient to found an 
action of trcrj.afs upon. Bro, 'irefp, 303. p/. 
34b. l.atch, 24. 2 Buljlr. 268, 

Only theperfon, who has tlie pofiefTion in 
fa<^t of the real property to whicii an injury 
has beep done, can maihtain an aclion.of 
trefpafs for the injury : Becaulc the of 
an aAion of rrefprtfs, for an injury to either 
real or perfonal property, is the being dif- 
turbed in tlic pofTeflion of the property: 

the having a general property, does not 
in the cafe of real property, as it does in the 
cafe of perfonal, draw to it a poiTefrion in 
. * faa. 
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faifl. Bro, tTr. pL 38, pL 303. pU 345* 
^ Lev, 20^, 'Latch, 2^;^, i Bulftr, 26%, 

And tlicTc muft not only be a poffcfllon in 
fact of the real property to which an injury 
has been done; but it muft be a lawful one. 
For an intruder into land does not gain by 
the intrufion fuch a puflclTion, as will enable 
him to maintain an adtion for a trcfpafs 
thereupon committed. 2 Leon, 147, Plow, 
546. 4 Leon. 184, * 

Every one of the parties to a trefpafs is 
liable to an adtion, for there tan be no ac- 
cclTary to a trefpafs, 1 Lev, 124. Bro. Lit, 
Lre. 11 j. 

^0? ttjljom and againC tol)om 

an i^rtion vvill lie. 

A S the law grants redrefs for all injuries, 
and gives a remedy for every kind of 
right, fo it is open to all kinds of perfons, 
and none are excluded from bringing an ac¬ 
tion, except on account of tJleir crimes or 
their country i as men attainted of treafon or 
felony, perfons outlawed or excommunicated, 
convidl in a alien enemies profef- 

fed in orders of the papal religion, as friars, 
monks, &c. (unlefs they have oUtained a 
pardon) infants, feme-coverts (unlefs by 
Ipecial cuftom), or perfons not rerum m- 
tura ; but executors or perfons outlawed 
have a right to fue in right of their deflator 
or inteftate, 1 Inft, 128. 

^ C 4 \ They 
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They may be brought againft all perfuns 
whether attainted trealbn or felony, acon- 
vid recufant outlawed, ajid excommuni¬ 
cated, 6 Rep. 3. 

But care muft be taken how fuch actions are 
brought, as if an infant i? plaintiff, he muff 
fue by his next friend or guardian, Roll, 
Abr. 2B7, 288.; uniefs he fue with others as 
executor, and then he may fue by attorney, 
for all of them together reprefenc the tel- 
tator. Roll. Abr. 288. If an infant is fued, 
he muft appear by a guardian; if not, the 
plaintiff may move the court to have one 
appointed. Roll, Rep 303. Style ^6^. ilnjl. 26. 
If an idiot fue or be fued, he muft do it in 
perfoii, Co. Lit. 1355 but otherwife of him 
who ftiall become non compos mentis^ for he 
ihall appear by guardian if within age, or by 
attorney if of full age. ji^Co. 124. i Saund. 23-:. 
A married woman muft foe with her hufband j 
and in all cafes where they are both fued (al¬ 
though the hufband may anfwer alope), yet 
the w'ife ftiall never be forced to anfwer 
without her hufband (except it be a foie 
merchant; i, 4. when ftie carries on a foie 
and feparate trade, which is by the cuftom 
of London only); and in that cafe the adlion 
muft be agai B ft both. i o Mod. 6. i Inft, 135, 
Fxeciitors, when they bring an adion, muft 
all be n^med; but when an adion is brought 
againft them, it muft be only againft fuch of 
of them as do adminifter. 1 Roll, Abr„ 924, 
Jenk, Cent. 106, 107. 

-Alfo, if two men have lands and goods, 
together in joint* tenancy, and be wronge4 



an^Sftlcn will lie. * 


*5 


in them, they muil fue jointly. Co.Litt. iSo. 
Tenants in common ought to join in ajftlons 
perfonal, as trcfpars in breaking into their 
houfe, breaking their inclofure or fences, 
feeding/wafhing, or defouling their graf', 
cutting down their timber, tilhing in their 
pifcary j and fhall recover jointly their da¬ 
mages, becaufe in thofe adlions, tixiugh their 
eftates arc I'everal, yet the damages lurvive 
to all; and it would be iinrcafonable to 
bring feveral adions for one fingle trer]):irs. 
Co. IJt.fetJ, 315. ibid. ’ So if two 

tenants in common fow their land, and a 
ft ranger eateth the corn with his cattle, 
tliuugh they have the corn in commonj,, yet 
the action given to them is joint, and (hall 
furvive. Co Litt. But in real aclions. 

and in adtions alfo that are mixed with the 
perfonalty, tenants in common Ihall fever 
in adions, bccaul'c they have i'everal free- 
liolds, and claim by feveral titles. Ch. Liitm 
195. b. Alfo in an aflizc and ilanvler of t;tle, 
they muft fever. Divers perfons may have 
an adion of trefpafs jointly for goods taken, 
or the like ; but of battery, of Inch penonal 
trclpafs, the adion ought to be fingle : if 
one trefjjafs be done by divers, the plaintiff 
may make it joint, or ieveral, as he plcafes, 
8 Rep. 159. And yet two that join in a cicf- 
pafs, do fo make one trefpaffcr, that one of 
them is anfwerable for the other, and if they 
be fued in one adion, they may iever in 
pleas and iffues. 5 /r. 1140. And a releal’e to 
one, is a releafe to all. Co. Litt, 232. a. Alfo 
the jury muft alTefs damages for all, but 
there fliall be byt one fatisfadion : and where 

aji|in.c-» 
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Uifebni and agafnS irfiom, &c. 

a joint-adion doth lie againfl: feveral perionr., 
and Ibme of their names are known, and 
Jbme are nor, the aaion rnav Lie bromdit 
againfi: them that are known by th^dr parti¬ 
cular namesj and declare with a fimul aim aliis, 
ike, 2 Lilt. /ibr. 46^. Comb. 260, 

OTtl)in what time arc 

to be {j^OU0l)t. 

4 

T feems that, by the common law, there 
was no fLated or fixed rime as to bringing 
of ai^tions, for my Lord Coke fays, 2 Irft. 95. 

that the limitation of actions w'as by 
'' force of divers acts of parliament/" and 
in order to prevent fuits and inconveni- 
encies, tlie Stat. //. 8. c. 2. fen. 1. cn- 
afts, “ That no perfon Hiall from henceforth 
fue, have or maintain, any writ of right, or 
make any prefeription, title, or claim to or 
** for any manors, lands, tenements, rents, 
“ annuities, commons, penfions, portions, 
corodies, or other hereditaments of the 
poireflion of his or their anccdor or preclc- 
“ cchbr, an^ declare and alledgc any lurihcr 
“ feifin or poffeHion of his or their anccRor 
or preueceflbr, but only of the feifin or pof- 
fcfiioh of his anceftoror predeccflbr, which 
“ hath been or now is or fiiall be feifed of 
the faid manors, lands, tenements, rents, 
“ annuities, commons, penfions, portions, 
corodies, or other hereditaments, within 
thrcefcorc years next L)efore the tffte of 
the fdn7c writ next before tiie faid pre- 

“ feription. 
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aaitfjin '^hat time 98tOH£f, &c. 

fcription, title, or* claim, fo hereafter to 
“ be fuecl, commenced, brought, made, 

“ or had. , 

Sed. That no manner of perfon (hall of 

file, have or maintain any aflife of Mort^ 

’ * actions p'>lle!^ 

daunceftor^ coujenagey ayley writ cf entry fory, 

‘‘ i/j)on dijjei/iny done'to any of his anceirors i Bulllr. >62, 

or prcdecefibrs, 05 any other adion pof- 

‘‘ feflbry upon the pofleffion of any, of his 

anceftors or prcdecefibrs, for any manors, 

“ lands, tenements, or other hercwlitaments, 

of any farther feifm or pofiTellion of his or 

their anceftor or predcccflbr, but only of 

“ the feifin or poficlfion of his or their an- 

“ ccilor or predecclTor which was or here- 

after lhall be feifed of the fame manors, 

‘‘ lands, tenements, or other hereditaments, 

“ within fifty years next before the tefie of 

the original of the fame writ hereafter to 

be brought. 

Sed, That no pciTon or per.ons fiiall Concern-ngr 
hereafter fue, have or maintain any a6lion 
“ for any manors, lands, tenements, or other . 

hereditaments, of or upon^his or their 
own fcifni or poflefiion therein, above 
thirty years next before the tejie of the 
original of the fame writ, hefeafeer to be 
brought. 

Sed. 4. That no perfon fhalJ hereafter Avoxviy or 
make any avowry or cogni?ance for any 
rent, iuir, or fervice, and alledge any 
“ feifin of any rent, fuic, or fervice, in the 
“ fame avowry or cognizance, in the poflef- 
lion of any other, whofe cftace he fhall 
5 * pretend or claim to have, above fifty years • 

“ next 
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CiSlitj^iu what time^aftioniJ 

next before the making of the faid avowry 
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Sedl. 5. That all formedons in reverter, 
formedons in remainder, and fnre facias 
upon fines of any manors, lands, tene¬ 
ments, or other hereditaments, at any 
time hereafter to be fued, lhall he fued 
and takefl within fifty years next after the 
titlf or caufe of adlion fallen, and at no 
time after the fifty years pafled. 

Seeb. 6. That if any perfon or per- 
I'ons, at any time hereafter, do fue any 
of the faid adions or writs, for any ma¬ 
nors, lands, tenements, or other heredita¬ 
ments, or make any avowry, cognizance, 
prefeription, title, or claim, of or for any 
rent, fiiit^ fcrvice, or other hereditaments, 
and cannot prove that he or they, or his 
or their anceftors or predecelTors, were in 
actual poITefllon or feifin of and in the 
fame manors, lands, tenements, rents, 
fuits, fervices, annuities, commons, pen- 
fions, portions, corodies, or other heredi¬ 
taments, ,at any time or times within the 
years before limited and appointed in 
this prefent ad, and in manner and form 
as is afo.refaid, if the fame be traverfed or 
denied by ’■he party, plaintiff, demandant, 
or avowant, or by the party, tenant, or 
defendant; that then, and after fuch trial 
therein had, all and cvcjy fuch perfon and 
perfons, and their heirs, fnall from thence¬ 
forth be utterly barred for ever of all and 
every the faid writs, adions, avowries, 
cognizance, prefeription, title, or claim, 

hereafter 
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I 

hercafcer to be fued, had or made, of and 
** for the fame manors, Jajfids, tenements, 

“ hereditaments, or other the premifes, or 
any part of the fame fur which the fame 
adlion, writ, avowry, cognizance, pre- 
“ fcription, title, or claim, hereafter fliall be 
** at any time had, filed, or made.” 

Provifo to relieve women covert, infants P'O'ifo to 
within age, in prifoDf or out of the realm, 
at the time of this Statute made, and that *^‘^'*^*^"* 
they may bring any of the faid writs or 
aflions, or make any of the faid avowries, 
cognizances, prefcriptions, titles or claims, 
at any time witliin lix years next after fuch 
pcrfon fhall accomplilh the age of twenty-one, 
or within fix years next after fuch pe.'fon 
now being covert fhall be foie, or wrthin 
fix years next after fuch pcrfon now being 
out of the realm fhall come and be within 
this realm : And that every fuch perfon fliall 
alledge within the fix years the I'eifin of his or 
their anceftors or predeccfibrs, or of his own 
pofl'eflion, or of the poirelfion of thofe whole 
cflate he fhall then claim. 

In the conftruclion of this fiAtute- it hrah Con!lr..d'ofi. 
been holden, that in a formedon in reverter 
or remainder, or on a fcire Jacias on a fine 
of fuch nature, the demandant need not 
mention the ftatute in order to make out his 
title, but the tenant, if he would take,advan- 
tage of it, mufl plead it. Dyer J15. 

/>/. loi. So in an avowry for rent, 31. 
fl. 102. 1 RbL Rep. 50. this fiatute mufl; 

be confirued ftridtly; and that it does not 
extend to a formedon in defeender^ cejfavit, nor 
refcous, 40,8. i And. 16. Z//.J14. * , . 

* It 
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ZSlifbiti what time 98ioni0? 

It docs not extend to a writ of right of 
dower, for the plaintiff does not count of his 
pofTefTion, nor of the feifin of any anceflor. 
Bro. 67 Lim. 23., ^ 

Notto**\t(’nd By the i Mar* r, 5. it is enaftedy That 
to any vvrit of t< the 32 H* 8. c* 2. lhall not extend to any 
right ot ad- ,, writ of right of advowfon, quare impcdit^ or 

impedit^&.z. darreigufrejeutmcnt, no'[ jure pair0^ 

“ nctiis, not to any wrif-of right of ward, writ 
of ritv'iOimcnt of ward for the wardfliip of 
the body; or for the wardfliip of any 
cailU’S, honors, manors, lands, tenements, 
“ orhereditamentSjholdenbyknight-fervice} 

'' but rliat fuch fuits mav be brought as be- 
the making the faid a 61 :.” 

, Writs of for- By Slat, 21 Jac. I* c* 16* For quieting 
.^rfon flial! men’s ellates, and avoiding of fuits, be it en- 
afted, “ That all writs of formedon in dc- 
in 2 yeais. fcendcr, formedon in remainder, and for¬ 
medon in reverter, at any'Tinoe hereafter 
to be fued or brought, of or for any 
manors, lands, tenements, or hereditaments, 
“ whereunto any perfon orijierfons now hath 
“ or have any title, or caufc to have or pur- 
fue any fuch writ, (hall be fued and taken 
within twenty years next after the end 
of this prefent feflion j and, after the faid 
twenty ytars, no perfon or perfons, or any 
of their he^rs, fhall have or maintain any 
fuehowric, of or for any of the faid ma- 
nors, lands, tenements, or hereditaments 3 
and that all writs of formedon in dc- 
^ feender, formedon in remainder, forme- 
,^don in reverter, of any manors, lands* 
tenements, or other hereditaments what- . 
foever, at any time hereafter to be fued 


(( 
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or brought by occafion or means of any 
« title or caufe hereafter happening, fliaJl be 
fued and taken within twenty years next 
“ after the title anc^ caufe of aclion hi it de- 
“ fccndc^l or fallen, and at no time after the 


(C 

cc 

cc 
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faid twenty years 5 and that no perfon or Kntry irro 
perfons that now hath any right or title ofisn'h ii.ihall 
entry into any manors, lands, tenements, 

I I- t 1 j r » ■ '‘i 20 vear . 

or hereditaments, ^low held rrem nim or 


“ them, fiiall thereinto enter, but .within- 


“ twenty years next after any other title of en- 
‘‘ try accrued ; and that no perfon or perfons 
“ iliall at any time hereafter make any 
entry into any lands, but witiiin twenty 
ycitrs next after his or their lipjit or title 
which lhall hereafter firil delcend or^ac- 


“ criie to the fame j and, in default rh.creof, 
“ Inch perft-ns ib not entering, anti their 
heirs, Ihall be utterly excluded and diiubled 
“ from fuch entry after to be made,'" 


Prtjvided ncvcrthelefs. That if any per- 
foil or peiibiis that is or fliaii be entitled 
“ to fuch v;rit or writs, or that hath or iluiil 
have Ibch right or title of-entry, be, or 
lhall be, at tlie time of the^faid right or 
title fiift defeended, accrued, come or 


&:C, 

e.\c«’pieJ. 


fallen, within the age and twenty 

“ years, feme coi'erlt ncH fompos^rnerUis, im- 
" prifoned^ or beyond the jeds, that tlien fucii 
perfon and perfons, and his or thenr heir 
and heirs, fliall or may, noewithftanding 
the faid twenty years be expired, bring 
his aclion, or make his entry, as be might 
‘‘ have done before this adl; fo as fuch per- 
fbn and perfons, or his or their heir and 
‘‘ heirs, (hall, within ten years next after Jiis 
I and 
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" and their full age, difcovcrture, coming or 
found mind,*tnlargement otic of priloii, 
or coming into this realm, or death, take 
“ benefit of, and fue fortii the fame, and at 
no time time after the faid ten years.*' 
Cor.ftiuflion In the conttruftion of this flatute it hath 


onhcistatuu*. h^ldep, tliar the {■'olTcftlon ofonejoint- 
' tenant is ctc pcircflion of the other, lO far as 

to prevent this ftatute/- i Sa/k. 2K5. That a 
claim k of entry to prevent the ftatute of 
lin'iitations mufl be upon the land, unlefs 
there be fomc fpecial reafon to tfi'c contrary. 

1 Salk, 205. CL Sir, 1086. That if a perfon 
be barred of his for'hiedon, he is not thereby 
hindred to purfiie his ri.frht of entry which 
afterwards accrues to him, no more than a 
perfon who has fcveral remedies, and dif- 
charges one of them, is excluded thereby 
from pLirfuing the others, i Lutw, 781. 
I Salk, 3^9. 2 Salk, 422, 

Tenants in That if One tenant in common receives 
common, the ^hole profits for twehty years or more, 
yet this does not bar his companion; for the 
ilatute of limitations never run’s againft a 
man, but where he is acT.ually oufied or dif- 
feiled. i Salk, 423. 

CopyhoUt. Copyholds are within the fiature, becanfe 
it is an ail made for the prefervation of 
^ * the public vjuiet, and no ways tending to 
the prejudice of thi lord or . tenant. 
Moor A^\o, . . , ' 


Uimit.iiion of 
pcricnal ;ic- 

tioui. 


"By flat, c, )6. 3. All 

‘•‘-'ailions of trclpafs quare clfujura fregit^ de* 
aftion for ihver, and replevin for 
taking away of goods and cattle, all ac- 
“ dons at comply and upon die cafe (other 

“ than 



al-e to be bioug^t; jS 

than fuch accounts as concern the trade of 
** merchandize between merchant and mer- 
chant, their fafto^s or fervants,} all ac- 
tions of debty grounded upon any lending 
or contra^ without fpecialty \ all anions of * 
debt for arrearages of rent^ and all adions 
of aJfauUi menace, battery, wounding^ and 
imprifonrnenty or anjt of them which Ihall 
** be fued or brought at any time aftty the 
“ end ot this prefent fclfion of parliament, 

(hall be commenced and fued within the 
** time and limitation hereafter exprefledi 
and not after (that is to fay) the faid ac- 
tions upon the cafe (other than for flander), 
and the faid actions for acempty and the 
faid aftioDS for trefpafsy dehty detinucy and 
replevin for goods or cattle, and the faid 
a£lion of trefpafsy quare claufum fregity 
within fix years next after the caufe of fuch 
atiions or fuity and not after i and the faid 
adlions of trejpafsy of ajfaulty battery^ 

<« .womdingy imprijonmenty or any of them, 
within four years next after the caufe of 
fuch aSl'xons or fuity and not after; and 
** the faid aclion upon the cafe for werds^ 

“ within two years next after the wordsfpokiHy 

“ and not after/* ^ 

That if in any the faid aftions or fuits Their limf- 
•' judgment be given for the plaintiff, and .tado" aftw 
the fame be reverfed by error, or a verdict 
“ pafs for the plaintiff, and upon waccer • 

alledged in arreil of judgment the judg- 
** ment be given againft the plaintiff, that he 
“ take nothing by his plaint, writ or bill; 
or if any the faid actions Ihall be brought 
by original, and the defendant therein be 

D ou^tiwedg 
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outlawed) aod ihall after reverfe the out- 
“ lawry, that in all fuch cafes the party 
” plaint!^) his heirs, executors or adinini- 
llrators, as the cafe fhalh req.qirc, may 
commence a new ad ion or I'uir, from tiinc 
“ to time within a year after fuch judgment 
** reverfed, or fuch judgment given againft 
“ the plaintiff, or ^outlawry reverfed* and 
“ nof after. 

Infants feme “ That if any perfon or pcrfbns, that is 

covest^, cVc. or fhall be inti tied to any fuch adion of 

exetp ed. tc trcfpafs, detinue, adion for replevin, ac- 
tions of accompts, actions of debts, ac- 
“ tions of trcfpafs for affaulr, menace, bat- 
^tery, wounding or imprifonment; aclions 
** upon the cafe for words, be or fhall be at 
“ the time of any fuch caufc of adion given 
or accrued, fallen, or come within the 
age of twenty-one years, /em^ covert, non 
compos mentisy imprifoned, or beyond the Jecis, 
that then fuch perfon or perfons fhall be 
at liberty to bring the fame ad ion sj fo as 
*• they take the fame within fuch times as 
arc before limited, after their coming to, 
or being of full age, difeoverr, of fane me- 
** mory, ac large, and returned, from beyond 
the fea^, as other pcrfbns having no fuch 
‘ impedirn-nr, fhould be done. 

. If the plain tiff is in England when .the caufe 
of adlion accrues, the time of.limicatioU be¬ 
gins. to run, though he afterwards goes 
abroad. I 134. T)ie fUtute docs not 

.begin to run againff a foreigner^ till be comes 
inco Englat^n 3 W’tls, 145. 

What a/tions With rciped to merchants accounts, it 
ard within the Jjacii fjecn dttemiined, that they mean fuch 

accounts 
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accounts »s ai'e opeiv and current ohhr; ^ncl 
that therefc^re, if an account be {laced and 
{Reeled between merchant and merchant, and 
a liim certain agreed to be due to one of 
them, if he to whom the money is due, does 
not bring His adlion within the time limited, 
he is barred by the above ftarute. 2 Mod, j 12. 

2 124* 287. Vent. ^Ok 2 Pern. 

456- . • 

Action on a bond is not wdehm the (latute j Adion dn 
yet the praftice is, that where an aftion is bond not* 
brought on a bond of tw'enty years {landing 
and on which no interefl has been paid for 
that time, the defendant may plead fohit ad 
diem, and will be prefumptive proof of Che 
payment, if the plaintiff does not prove cither 
the payment of the interefl:, or a demand 
precedent. In chancery, an obligce^ •bn. a 
bond was refufed any relief* Chan. Rep, 78. 

88. 106. 

Debt on the 6 Ed. 6. for tithes, of on art Debtfor dikes, 
award for a fine of a copyhold, rent orf an &c. not. 
indenture of Icafe, or for an efcape, arfe not 
within the ftatute. i Sid, 30 d Sttund. 33, 

37. I Lev, 273. Nor can the ilatate be sherifFcannot 
pleaded by any flieriff tb art a6lion brought plead the 
ag.iinfl him for money levied on z^fieri facias, 
becaufe the action is founded in maleficio, 2i.nd 
ariics on a contrail in law, which is dif¬ 
ferent from thofe adions of debt on a lend¬ 
ing or contra< 5 l nvnrioned in the flatutc, and 
btcaufc it is grotind.d on the flatute, 1 R, 2. 
i\ 12. whicn firll gave an action of debt for 
an efcape, there being no remedy fOf credi¬ 
tors before, but by adlion on the'cafe, 

Saund, 37, 1 Lev, 191. 2 KeP. 93. j norcaii 
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Of aftionff. 

tiff not only to reftitution for the term of 
years, but alfo* damages for the wrong-, 
wafte not only to recover the land wafl«:;ci, 
but alfo treble damages,* which is a pcrfonal 
recompencej and under ihefe thi1!:e heads 
may every fpecies of reir.edy by fuit or action .. 
^ be comprized. 

Account. Account^ lays againft the baililF, or receiver 
to a lord, or others, who, by reafon of their 
ollicesind bufinellcs, are to render account, 
but refijfe to do itj and by 6’/^:/. Ann, 

* c, i6. It may be brought againft the exc- 
ciiEors and adminiRrators of evtry guar- 
dian, bailiff, and receiver, and by one 
joint-tenanr, tenant in conunon, his exe- 
cutors and adminiOrators, againft the 
“ other, as bailiff, f()r receiving more than 
his fliare, and againft their executors and 
adminiftratorsbut this action is IIU 
dom ufed, the proceedings being difiiculr, 
dilatory, and expen five j for if the demand 
be of confcquencc, and the maticr of an 
intricate nature, it is more advifeable to re- 
Ibrt to a court of equity. 

Ajjumpfit^ 4 s an aftion founded upon a 
contract, either exp-refs or implied by law, 
and gives tlie parry damages in proportion 
to the Jofs 4 ie has fr,Rained by the violation 
of the contract: there are two forts, a ge¬ 
neral mdditatui ajfmjpftty and a j'pecLd nf- 
fump/n, 

Inrfebit. af- Indebitatus ajfumtfiti will lie in no cafe but 
fumpfiu where debt will liej and therefore it will 
not lie upon a wager, nor againfl the ac¬ 
ceptor of a bill of exchange : for his ac- 
* ceptance is but a collateral engagennent. 

Salk* 
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Sali\ "pi* 3. 6. Mod, 128. a Ld, Raynu 
1034. therefore it muft be’for a particular 
undertaking, or collateral promife to dif- 
charge the debt or*duty of another; as for 
not mak’ing a good title to land fold accord¬ 
ing to promife; not paying money upon a 
bargain and fale according to agreement; 
not delivering goods upon promife on de¬ 
mand, &c. j 

Implied ajfumpftti is where goods are fold, 
or work is done, without any price agreed 
upon a quantum meruit \ the Faw implies a 
promife and fatisfadlion to the value: and 
there is another implied ajj'umpfity which is, 
when one has received money belonging to 
another, without any valuable confideration 
given on the receiver’s part. It alfo lies for 
money paid by mi Hake, or on a confider¬ 
ation which happens to fail, or through im- 
pofition, extortion, or opprcHion, or wdicre 
undue advantage is taken of the plaintiff’s 
lituation. 4 Burr, 1012. For money laid 
out and expended for the ufe of another, the 
law implying a promife of payment, and up¬ 
on an account ftated. Carth, \i^6. 

Covenant arifes where an agreement is made Covenant, 
by deed, or writing fealed, between two 
perfons at the leafV, each to perform certain 
covenants on his part; and as the good of 
focicty requires a punvdual performance of, 
and that no perfon fhould be allowed to rc- 
feind and break through his contraifls, lb the 
law has provided a remedy by adiion of co¬ 
venant, in which the injured party is to re¬ 
cover damages for the violation of the con- , 

C cra^t. 
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traft, in proportion to the lofs he has fuf- 
tained. 

Debt. This adion was formerly very much 
ufcd, but now is feldom Ijrought, biit upon 
fpecial contrails under feal, wherein /he lum 
due is clearly and precifely cxprelTcd, and 
matters of record j for if brought upon 
iimple contrail", the plaintiff labours under 
two difficulties: firft, the defendant has here 
the famv advantage (as in a6lion of detinue), 
that of waging his law if he thinks proper. 
4 Rep. 94. i\iid fecondly, the plaintiff muft 
recover the whole debt he claims, or nothing 
at all. Tor the debt is one finale caufe of 
aCfion fixed and determined j and which 
thererore, if the proof varies from the claim, 
cannot be looked upon as the fame contraft 
whereof the performance is fued. 

AJjhult lies where there is an attempt or 
offer, with force and violence, to do a cor¬ 
poral hurt to another, as by ftriking him 
with or without a weapon, or prefenting a 
gun at him at fuch a dillance to Which the 
gun will carry, or pointing a pitchfork at 
him, or by dwwing a fword, and waving it in 
a menacing manner. iRoll.Abr. 545. Hawk. 
P. C. 133. And it ieems agreed at this day, 
that no words whatfbever, be they never fo 
provokingi can amount to an affault, not- 
withflacding the mary ancient opinions to 
the contrary. Hawk. P.C. 

Battery is the unlawful beating.of another. 
The lead: touching of another perlbn wilful¬ 
ly, or in anger, is a battery; for the law 
cannot draw the line between difibrenc de¬ 
grees 
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Riel’S of violence, and therefore totally pro- 
hil)its ihc fjrfi: and loweft fljige of ic; every 
man’s peribn hein^; facred, and no oilier 
having a right lo rivddle with it in any the 
nightvll •nanner. 6 173. 149. yent, 256. 

lilvery battery includes an allaulr, therefore 
if tlie defendant be found guilty of the bat¬ 
tery, it is i’ufficient. Siilk. 34^4.7?/. ;^6»Hm<uk. 

Pt . Cr . 134. » 

Any injury whatfbever, be it n«ver fo 
fniall, being affually done to the perfon of 
man, in an angry or revcnge/ul, rude or 
infolent manner, as by fpitting in his face, or 
any way touching him in anger, or violently 
juftling him out of the way, are batteries in 
the eye of the law. 6 Mod^' 149. Ld» Raym* 

62. PI Cr. 13. 

AffauU and Falfe Imprifonment, This affion Aifault 
lies for every confinement of the perfon 
without fufiicient authority, and is common- < 

ly joined to an afiaiilr and battery ; for every 
imprifonment includes a battery, and every 
battery an aflauk j and to conftitute the in¬ 
jury, there are two points requifite: i. The 
detention of the perfon j and- 2. The un- 
lawfulnefs of fuch detention. 2 Inft, 589* 

46. 

Cafe. This aclion lies in a great variety Cafe, 
of inflances, viz. For affcdling a nrian^s i^epu- 
tation or good name, by malicious, Scanda¬ 
lous, and flanderoiis words, tending to his 
damage and derogation, lioh. 138. .on an 
afTumprit, or undertaking by ai^e^l^tng a 
man’s health, where, by any ttnwholefome 
pradticcs of another, a man fuftiins any ap¬ 
parent damage in his vigor or confliiutionj > 

C 2 as 
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as by fdling him’ bad provifion or wrncs^ 
I Roll. Abr. 95. Bro. Cuarranty. 5Q. ; by the 
e'xcrcile of a noifomc trade which infefts the 
air in his neighbourhood ^ or by the negleft 
or unlkilfiil management of his pkyfician, 
fnrgeon, or apothecary, iilLG, 18. Roll. Abr. 
JO. 12. Agai;}ft carriers and others upon the 
cntlxMii of 'FvgUml. Slat. 10 Ann. c. 14. 
Innkeepers for goods <lolen in his houfe 
whilft ht is a guclt. Moor 177 j for deceits in 
contrads, bargains, and falcs, Da^tv. 73 5 for 
negligence-, lu’eping a dog accuftomed to bite 
fheep, I Vcn. 190.; taking or enticing away 
my iervant or apprentice, whereby I lofe his 
itTvice, \Cro. 177.; dillurbance in the ufc 
of a feat in the church. Moor. 197.> for in¬ 
juries done in commons, Stylo 168,; for ma¬ 
licious profecutions, confpiracy, efcape, and 
refcGus,/?(?//. Abr. 112. i Salk. 15.5 for (lop¬ 
ping up a w'ater-courfe or way; breaking 
down a party wail j (lopping of antient 
lights, and for any private nuifanee to a 
man’s walls, light, or air, 3 hft. 231. 9 Rep. 
54. i againft Sheriffs for default in executing 
writs, I Cro. iftjy j for diftuibing a parfon in 
taking his tithes, ^sr. 2 Cro. 478. 

'Trover is a fpccial a«flion on the cafe which 
one man hatiii againit another, who hath in 
his pofleflion any of his goods by delivery, 
finding,«or otherwiie ; and fells or makes ule 
of them without his confent, or refufes to 
deliver them on demand; and it is to reco¬ 
ver damages to the value of the goods, a LiU 
'Abr. 618. ■ 

This adion will lie, although there be not 
• ftn adual finding i for wherever a man comes 

CO 
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to tlie polTcnion of the ,gooJs of another 
by delivery, and does convert the fame to 
his own ule, thgt is a fufficient landing 
to found the action. 2 Bulf, 313. And if the 
plaintiff recovers damages for the converfion, 
the property of the goods docs thereupon 
reft in the defendahti who, as damages to 
the value of his gootls have been recovered 
againft him, is to be confidered a puf- 
chafer of them. Str, 10/8. 

Detinu€j is an adion that li^-s fur the recs- PctJnuc. 
very of goods and chattels rliough the party 
came to the poiTcffion of them by lawful 
means, as by bailment, borrowin .^, or pledg¬ 
ing, and the plaintiff is to recover the»thing 
in fpecie or damages for the detainer; but as 
in this adion the defendant is allovveil to 
wage his law (for it was but reafonable that 
the bailor trufting to the baililf’s lionefty and 
integrity at firff, ihould alfo trull to his oath 
in a court of jullire, (ince the reflirucioa 
might have been fccrec), which being found 
exceeding inconvenient, it being often expe¬ 
rienced that thofe who were^l'o diHioneft as 
to retain the goods of another; would gene¬ 
rally put themfelves upon their oaths, occa- 
fioned the fubfticuting the adjon of trover 
and converfion in the place thereof, which 
4 Ae%e adion ufually made ufe of a^ this day. 

286. RolL /Ibr. 575. 10 Cf. 57.^. 

Cro, Jac, 244. 

"Trefpafs lies for an injury done by one pri- Trcfpafs. 
vate man to another, as entering on another 
man’s ground without a lawful authority; 
and doing fome damage, however inconfi— 
derable, to his real property* For the right 
. C 3 » * of 
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of meum and tuum, or property in land-s b«-lng 
once eftablillied, it follows as a necelfciry 
confequence, that this muft be exclu- 
fivc; that is, that the owner may r^.-tain to 
himfclf the Idle ufe and occupation of his 
ibilj every entry thereon, without the owner’s 
leave, and (if contrary to his expreis order) 
is atrefpafs or tranfgrelfron. The party muit 
have j^rpperty in the foil, and actual poflef- 
lion by entry, to be able to n)aintain it; or, 
at leatl, it is^ requifue, that the party have 
a Icafe and poflcilion of the veflure and herb¬ 
age of the land. Aloor 456. 1 Injt. f'j, 

2 Rc/L Abr, 572. 2 hill* /ibr* 596. 2 Roll* 

Perfonal pro* The perfon in whom the general property in 
■pcr:y. a peribnal chattel is, may maintain an atl^hon 
ol trelpafs for ilie taking or injuring theieol 
hy a llrangcr, akhciiigh he has never been in 
the actual poiieflioii of it: For a general 
property does always draw to it a poliefijon 
in law; which poli'enion is, in the cafe of a 
pcrfonal chattel, by reafon ol tlic traiifuo- 
rinefs of its ^attire, fufiicient to found an 
of trefpafs upon, B/^o. ’^frefp, 30^?. pi, 
346. Latch. 2*4. 2 Uitljlr, 268, 

■•-Keil pio- Only the perfon, \*‘ho has rlie j>ofrefrion in 
.perty, • faft of the real property to which an injury 
has beep done, cai^ maihtain an aAion.of 
trefpaf-. for the injury: Becaule the of 
an action of trerpafs, lor an injury to either 
S'eal or pcrfonal property, is the being dif- 
turbed in the polTeflion of the property: 
And the having a general property, does not 
• in the cafe of real property, as it docs in the 
cafe of pcrfonal, draw to it a poifcinon in 
• • . fad. 





Of 38tons(. 

fa£l. Bro, Tr, pL 38. pi, 303. pi, 346,' 
^ Lev, 10^, 'Latch, i Bulftr, 26^, 

And there mull not only be apoflfcffion in 
facl of the real property to which an injury 
has been done; but it muft be a lawful one. 
For an intruder into land does not gain by 
the intrufion fuch a^poflefTion, as will enable 
him to maintain an aftion for a trefpafs 
thereupon committed. 2 Leon, 147. Plow, 
546. 4 Leon, 1B4. 

Every one of the parties to a trefpafs is 
liable to an acliou, for there tan be no ac- 
ceflary to a trefpafs. i Lev, 124. Bro, Pit, 
Pre, 11 j, 

^0? tohonr and agatnfi toljom 

an ^ttion will lie. 

A s the law grants redrefs for all injuries, 
and gives a remedy for every kind of 
right, fo it is open to all kinds of perfons, 
and none are excluded from bringing an ac¬ 
tion, except on account of tfieir crimes or 
their country j as men attainted of treafon or 
felony, perf )ns outlawed or excommunicated, 
convidl in a pramunirey alien enemies profef- 
fed, in orders of the papal religion, as friars, 
monks, i^c, (unlefs they have obtained a 
pardon) infants, feme-coverts (unlefs by 
ijpecial cuftom), or perfons not in rerum m~ 
tura I but executors or perfons outlawed 
have a right to fue in right of their teftatot 
or inteftate, i Inft, 128. 

' C 4 N. They’ 



jToj no^Qiit and agatnfl toftom 

They may be brought againft all perfuns 
whether attainted pftrcalbn or felony, a con- 
vidl recufant outlawed, and eivcommuni- 
cated, ifc* 6 Rep, 3. ^ 

But care muft be taken how fucli actions are 
brought, as if an infant is plaintiff, he muft 
fue by his next friend or guardian, RolL 
Abr, 287, 288.; unlefs he fue with others as 
executor, and then he may fue by attorney, 
for all of them together reprefent the tel- 
tator. RolL Abr. 288. If an infant is fued, 
he muft appear by a guardian ; if not, the 
plaintiff may move the court to have one 
appointed. Roll, Rep 303. Style 2,^^, 26. 

If an idiot fue or be fued, he muft do it in 
pcrftwi, Co, Lit. 135 j but otherwife of him 
■who fliall become non compos mentis^ for he 
fhall appear by guardian if within age, or by 
attorney if of full age. /^Co, 124. i Saund. 23-. 
A married woman muft fue with her hufband; 
and in all cafes where they are both fued (al¬ 
though the hufband may anfwer alone), yet 
the wife fhall never be forced to anfwer 
without her hufband (except it be a foie 
merchant j /. 4. when (lie carries on a foie 
and feparate trade, which is by the cuftom 
of London only) j and in that cafe the adtion 
muft be agaifift both. 10 Mod. 6 , 1 Jnjl. 135, 
Executors, when they bring an adtion, muft 
all be n%med ; but wi^en an adtion is brought 
againft them, it muft be only againft fuch of 
of them as do adminifter. 1 RolL Abr^ 924, 
Jenk, Cent. 106, 107. 

Alfo, if two men have lands and goods, 
|o»ethcr in joint* tenancy, and be wrongc4 
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an^3aicn will lie. ’ 

in them, they mui't fue jointly. Co, Lilt. i8o. 
Tenants in common ought Jo join in ad'lons 
perlonal, as trerpafs in breaking into their 
houfe, breaking thlnr inclofure or fences, 
fceding,*wafliing, or defouling their grafs, 
cutting down their tihiber, filhing in their 
pifeary ; and fhall recover jointly their da- 
mages, becaufein thole actions, thoucdi their 
eftates arc ieveral, yet the damages lurvivc 
to all i and it wouKl be unreafonable to 
bring feveral actions for one (ingle trefpals. 
Co. IJt.fett. ^1.5. ibid. 198. ^2.* So if two 
tenants in common low their laivl, and a 
(tranger eateth the corn with his cattle, 
though they have the corn in common^ yet 
the adion given to them is joint, and lliall 
furvive. Co. hilt. 198. But in real actions, 
and in actions alfo that are mixed with the 
perfonalty, tenants in common fnail fever 
in aiflions, bccatife they have feveral free¬ 
holds, anti claim by feveral titles. Co. Lilt, 
195. b, Alfo in an afllze and dander of t:cle, 
they muft fever. Divers perfons may have 
an action of trefpafs jointly for goods taken, 
or the like j but of battery, or fuch perlonal 
trefpafs, the adion ought to be fingle : if 
one trefpafs be done by divers, tlie plainrilF 
may make it joint, or feveral, as he pleafes. 

8 Rep. 159. And yet two that join in a tref- 
pafs, do fo make one trefpalTcr, thal one of 
them is anfwerable for the other, and if they 
be fued in one adion, they may lever in 
pleas and ilTues. Str. 1140. And a releafe to 
one, is a releafe to all. Co. Lift. 232. ei. Alfo 
the jury muft afiefs damages for all, but , 
th^rc fliall be b\ic one fatisfadion, and where 

a j^ih c-s 
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^01 U) 6 om and agafnS Irbom, 

a ioint-a(ftion doth Jic againfl: feveral peilbn", 
and Ibme of their names arc kiiown^ an<l 
foiiie are nor, the acliijn may be brouglu 
againfe them that are known by th^ir parti- 
ctilar names, and declare with is fimul cum (iliis, 
6cc. 2 Lit!, Abr. 465;. Comb. 260. 


SlSlit^in what time arc 

to be b^ougljt* 


The 

toij of" P'C- 
f. tii'lii'ti 'n a 
H/a OJI r-,ht. 


r feems that, by the common law, there 
was no dated or fixed time as to bringing 
of a^lions, for my Lord Coke fays, 2 Irft, 95. 

that the limitation of actions was by 
“ force of divers afls of parliament ;** and 
in order to prevent ftjiis and jneonveni- 
encies, the Stat. 32 //. 8. c, 2. /v?. 1. en¬ 
acts, “ That noperfon fiiall from henceforth 
fue, have or maintain, any writ of right, or 
make any prefeription, title, or claim to or 
for any manors, lands, tenements, rents, 
annuities, commons, penfions, portions, 
corodies, dr other hereditaments of the 
poirefllon of his or their ancedor or predc- 
““ cedbr, an^ decl.n-^ and ailedge any iurther 
feifin or podedion of his or their ancedor 
or predecedbr, bur '^^ndy of the feifin or nof- 
fcifion of Ids ancedor or predecedbr, which 
“ hath been or now is or duill be feifed of 
tJie faid manois, lands, tenements, rents, 
“ annuities, commons, penfions, portions, 
corodies, or ocher hereditaments, within 
threefcorc years next before the tffte of 
the fame writ next before the faid pre- 
4. “Jeription, 
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ZSiitUn '*hat time Sl8i'on0» &c. 

fcription, title, oi* claim, fo hereafter to 
be fuetl, commenced, brought, made, 

“ or had. , 

Sed. Qy, “ That no manner of perfon (hall of 

‘‘ fue, have or maintain any afTife of M?r/~ 
daunceftor^ coufenage^ ayle^ writ of entry 
“ upon dfjfeifin, done’to any of his ancefiors i Bulftr. >6a, 
or predecefibrs, o? any other adion pof- 
feilbry upon the pofieflion of any^ of his 
anceftors or predecefibrs, for any manors, 
lands, tenements, or other hereditaments, 
of any farther feifin or poflefiion of his or 
their anceftor or predcceflbr, but only of 
“ the feifin or pofifcirion of his or their an- 
ccilor or predeccflbr which was or Kere- 
“ after fhall be feifed of the fame manors, 
lands, tenements, or other hereditaments, 
within fifty years next before the tefie of 
‘‘ the original of the fame writ hereafter to 
“ be brought, 

Sed, ** That no perfon or perfbns fiiall Concerning 
hereafter fne, have or maintain anv adlion 
“ for any manors, lands, tenements, or other 
hereditaments, of or uponjiis-or their 
own fcilin or poflTefiion therein, above 
'' thirty years next before the tefie of the 
original of the fame writ, heteafeer to be 
brought. 

Sed, 4. That no perfon fliall hereafter Avowry or 
make any avowry or cogni2ance for any 
rent, luit, or lervice, and alledge any 
feifin of any rent, fuit, or fervice, in the 
fame avowry or cognizance, in the pofief- 
fion of any other, whofc eftate he fhall 
pretend or claim to have, above fifty years , 

next 
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what time'’aaiontf 

next before the making of the faid avowrjr 
or cognizance. 

Setft. 5. “ That all formedons in reverter, 
formedons in remainder, and fare facias 
upon fines of any manors, lands, tene¬ 
ments, or other hereditaments, at any 
time hereafter to be fued, lhall be fued 
and taken within fifty years next after the 
titlf or caufe of aftion fallen, and at no 
time after the fifty years pafTed. 

Sect, 6. “ That if any perfon or per- 
fons, at any time hereafter, do fue any 
of the faid aiStions or writs, for any ma¬ 
nors, lands, tenements, or other heredita- 
snents, or make any avowry, cognizance, 
prefeription, title, or claim, of or for any 
rent, fiiit^ fervice, or other hereditaments, 
and cannot prove that he or they, or his 
or their anceftors or prcdeceflbrs, were in 
actual poflefTion or feifin of and in the 
fame manors, lands, tenements, rents, 
fuits, fervices, annuities, commons, pen- 
fions, portions, corodies, or other heredi¬ 
taments, any time or times within the 
years before limited and appointed in 
this prefent adt, and in manner and form 
as is afo^efaid, if the fame be traverfed or 
denied by the party, plaintiff, demandant, 
or avowant, or L-y the party, tenant, or 
defendant; that then, and after fuch trial 
therein had, all and every fuch perfon and 
perfons, and their heirs, ftiall from thence¬ 
forth be utterly barred for ever of all and 
every the faid writs, aflions, avowries, 
cognizance, prefeription, title, or claim, 

hereafter 
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** hereafter to be fued, had or made, of and 

“ for the fame manors, la/ids, tenements, 

“ hereditaments, or other the premifes, or 

any part of the fame for which the fame 

adtion., writ, avowry, cognizance, pre- 

“ feription, title, or claim, hereafter fliall be 

“ at any time had, fued, or made.” 

Provifo to relieve women covert, infants Provifo forc- 

within age, in prifon» or out of the realm, 

, ■ o j 11 covens «Ct 

at the time of this btatiitc made, an%i that 

they may bring any of the faid wiits or 

adlions, or make any of the faid avowries, 

cognizances, prelcriptions, titles or claim's, 

at any time within fix years next after fuch 

perfon fiiaJl accomplilh t!ie age of twenty-one, 

or within fix years next after fuch pt.’fon 

now being covert lhall be foie, or w;thin 

fix years next after fuch perfon now being 

out of the realm lhall come and be within 

this realm : And that every fuch perfon fliall 

alledge within the fix years the leifin of his or 

their anceltors or predecefibrs, or of his own 

pofl'elTion', or of the pofiTelTion of thofe whole 

cflate he ihall then claim. 

In the conitruction of this it hath Condr^id oB. 

been holden, that in a formedon in reverter 
or remainder, or on a fare Jacias on a fine 
of fuch nature, the demandant need not 
mention the ftatute in order to make out his 
title, but the tenant, if he would take,;ulv:in- 
tage of it, muft plead it. Dyer 315. 
pL 101, So in an avowry for rent, A her 31. 
pi. 10a. I RsL Rep. 50. this (latute mull 
be conllrued ftridlly; and that it does not 
extend to a formedon in defender ceffavrty nor 
nfeous, 4 CV. $. I And. j6. Lit, Rep, 314. 

* It 
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. It does not extend to a writ of right of 

dower, for the plaintiff does not count of his 
pofTefllon, nor of the feifin of any anceflor. 
Bro. .SY Lim. 23.* 

Not to extend Bv the I Mar. f. 5. it is cna£led/ ‘^That 
to any of « thg ^2 IL 8. c. 2. fhall not extend to any 
rign (' 3( - writ of ri£;ht of advowfon, rtuare irnDcdit. or 

. vowion, ^ ' i . ^ ' 

impedit.&LC. ’^mznQi darreignprejentmiyity x\qx jure pair 
“ natuSy not to any w'rit'of right of ward, writ 
of nTv'ifluncnt of ward for the wardfhip of 
the body; or for the wardfhip of any 
** cailles, honors, manors, lands, tenements, 
“ or hereditaments,holden by knight-fervicej 
‘‘ but that fuch fuits may he brou.jht as be- 
the making the faid act.” 

Writiof fnr- By Stat, 21 Jac. 1. c, \6. For quieting 
;;fiiedon (hall men's eftates, aud avoiding of fuits, be it cn- 
^ acted, “ That all writs of formedon in dc- 

i 20years. fcendcr, formedon in remainder, and for- 

“ medon in reverter, at any" time hereafter 
“ to be fued or brought, of or for any 
manors, lands, tenements, or hereditaments, 
“ whercunto any perfon or perfons now hath 
“ or have any title, or caufc to have or piir- 
fue any fu«h writ, lhall be fued and taken 
within twenty years next after the end 
of this prefent feflion j and, after the faid 
** twenty years, no perfon or perfons, or any 
“ of their heirs, lhall have or maintain any 
“ fuch •writ, of or lor any of the faid ma- 
** nors, lands, tenements, or hereditaments? 
and that all writs of formedon in dc- 
feender, formedon in remainder, formc- 
** don in reverter, of any manors, lands^ 
•» tenements, or other hereditaments what- 
*^Toever, at any time hereafter to be fued 
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or brought by occafion or means of any 
title orcaufe hereafter hapj^ening, fliall be 
fued and taken within twenty years next 
“ after the title and^caufc of adViun firft de- 
“ feende^ or fallen, and at no time after the 

faid twenty, years j and that no perlbn or ;?ntry into 

<r 
cc 

or hereditaments, pow held fVom him or*' 

“ them, flull thereinto enter, but ,wiLiun' 
twenty years next after any other title of en- 
“ try accrued i and that no perfon or perfons 
“ fliall at any time hereafter make any 
entry into any lands, dsfr. but within twenty 
“ years next after ius or their liplir or title 
which fliail hereafter lirll dcleend or>ac- 



cc 

C( 

<c 


cruc to the fame j anti, in default thereof, 
fuch j'jcrfons fo not entering, and their 
heirs, fhall be utterly excluded and difubled 
from fuch entry after to be made/’ 

Prov ided neverthelei's. That if any per- 



Ton or perfons that is or fiiail be entitled 
“ to fuch writ t>r writs, or that hath or 


have fuch riglit or title of entry, be, or 
fliall be, at the time of the faid rig;ht or 
“ title firft clefcended, accrued, come or 


“ fallen, within the age and twenty 

“ years, feme cozt:rty tmi compos^nmiliSi 
p 7 -ifinclU or beyond {be JeaSy that then fuch 
perfon and perfons, and his or the^r heir 
‘‘ and heirs, fliall or may, notwithftanding 
“ the faid twenty years be expired, bring 
“ his action, or make his entry, as he might 
have done before this aCl : fo as fuch per- 
fbn and perfons, or his or their heir and 
“ heirs, (ball, within ten years next after bis » 
-j- ** and 
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" and their full age, difcovercure, coming of 
“ found mindjtenlargement out of prilon, 
or coming into this realm, or death, take 
“ benefit of, and fue forth the fame, and at 
no time time after the faid ten years.** 
Conftruaioii In the contiruftion of this flatute it hath 
onhvMatute. hn]c)M, that the poireffjon of one joint- 
* tenant is tfe pofhrnion ot the other, li) far as 

to prevent this ftatute,*' i Salk. 285. That a 
claims of entry to prevertt the fiatute of 
limitations mult be upon the land, unlefs 
there be fomc fpecial reaibn to the contrary. 
1 Salk. 205. 2 Sir. 1086. That if a peiTon 

be barred of his formedon, he is not thereby 
hincired to purfue his right of entry which 
afttrwards accrues to him, no more than a 


perfon who has feveral remedies, and dii- 
charges one of them, is cxduded thereby 
from purfuifig the others, i Ltiiw^ 78*. 
1 Salk. 339. 2 Salk. 422. 

Tenants ia That if One tenant in common receives 
common, the Whole profits for twenty years or more, 
yet this does not bar his companion; for the 
ftatute of limitations never runs againft a 
man, but‘‘W4here he is adually ouftedor dif- 
feiled. i Salk, 423. 

CopyhoUb. Copyholds are within the fiatute, becanfe 
it is an afl matie for the prefervation of 


' the public quiet, and no ways tending to 
the prejudici* ol the lora or tenant. 
410. / . 

All 
(le¬ 
hr 

“ taking away of goods and cattle, all ac- 
• ** tiofis of aicmflTt and upon the cafe (other 

“ than 


rimit.nion of. 'By flat, 2 ^ Jac,i, r. ,i 6 .^ 7^3, 
a'.- ct aftiQns of^trc'fpafs quafe claujiira 
tjoni, ti liftue, adliori for fhver, and replevin 
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than fuch accounts as conc^n the trade of 
“ merchandize between merchant and mcr-r 
chant, their fa^o^s or fervants,) all ac- 
“ tions of de^ff grounded upon any lending 
** or contrail without fpecialty i all a&ions of 
debt for arrearages of rent^ and all afirions 
of ajfaulti menace, battery, wounding^ and 
imprifonment, or an); of them which ihall 
** be fued or brought at any time after the 
** end or this prefent feifion of parliament, 

** (hall be comrnenced and fued within the 
** time and limitation hereafter exprelTcdi 
** and not after (that is to fay) the faid ac- 
tions upon the cafe (other than for (lander), 

** and the faid actions for accompty and the 
•* faid actions for trefpafsy debty detinuey and 
replevin for goods or cattle, and the faid 
«* adion of trefpafsy quare claufum fregit^ 
within Jixyears next after the caufe of luch 
‘‘ atlions or fuity and not after i and the faid 
“ adions of trejpafsy of ajfaulty battery^ 

“ ^womdingy imprtfonmenty or any of them, 
within four years next after the caufe of 
'' fuch attms or fuity and not after; and 
“ the faid ad ion upon the r<7y<f*for vterds^ 
v/i thi n two yea: s next after the wordsfpoken^ 
and not after**' ^ 

That if in any the faid adions or fuits Their litnj« 
judgment be giv:cn for. the plaintiff, and 
the fame be reverfed by error, or a verdid 
pafs for the plaintiff, and upon matter • 

** alledged in arreft of judgfneni^ the judg-* 
ment be given againft the plaintiff, that he 
take nothing by his plaint, writ or bill j 
** or if any the faid actions fhall be brought 
** by original, and the defendant therein be 

D ou^hwed, 
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outbwjcd, aod fhallv after revcrfe the out- 
kwry, ,that in all fuch cafes the party 
plaintiET^ his heirs, executors or admini-* 
” Ifrators, as the cafe fballr require, may 
** commence a new adion or fui’’, from cinic 
to time within a year after fuch judgment 
reverfed, or fuch judgment given againft 
" the plaintiff, or ^outlawry reverfed, and 
nof after. 

Infants feme ** That if any perfon or perfons, that is 

ctkvcits &c. or (hall be intitled to any fuch action of 

exccp.cd, t€ trefpafs, detinue, adtion for replevin, ac- 
** tions of accompts, actions of debts, ac- 
“ tions of trcfpafs for affaulr, menace, bac- 
** »tery, wounding or imprilonment j actions 
upon the cafe for words, be or (hail be at 
the time of any fuch caufe of adion given 
“ or accrued, fallen, or come within the 


age of twenty-one years, feme covert^ non 
compos mentisy imprijonedy or beyond the JeaSy 
that then fuch perfon or perfons lhall be 
at liberty to bring the famc aCtions3 fo as 
** they take the fame within fuch times as 
are before limited, after their coming to, 
or being of full age, difeovert, of fane rae- 
fV mory, at large, and returned.from beyond 
“ the Ica^, as ocher perfons having no fuch 
** impediment, lliould be done, 

- If the plaintiff’ in England when the caufe 
of adlion accrues, the time of limitation be¬ 
gins to run, though he afterwards goes 
abroad. i ^ih» 1 34. The lUmtc does not 
begin to run againft a foreigner, till be comes 


into England, 3 145. . 

What With rcrpedi to merchants accounts, it 

ar^ within ih* jjatij dttermincd, that they mean fuch 
« accounts 
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accounts ss are open" and current dfilyj 'dni! 
that thereforcj if an account be dated an4, 
fettled between merchant and merchant, and 
a funi certain agreed fo be due to onC of 
them, il hc to whom the money is due, does 
not bring his action within the time limited, 
he is barred by the above flatute. 2 Mod, j 12. 

2 S^uvd, 124* Lev. 29 y. Vent, ^o. 2Vern. 

45 ^* . ... * 

A^flion on a bond is not within the datute 1 A£bon on 

yei the pra6lice is, that where an acflion is 
brought on a bond of tw'cnty years (landing 
and on which no interefl: has been paid for 
that time, the defendant may plead fchit ad 
diem, and will be pr^furoptivc proof of the 
payment, if the plaintiff does not prove either 
the payment of the intereft, or a demand 
precedent. In chancery* an obligee Wit a 
bond was refufed any relief. Cban, Rep, 78. 

88. 106. 

Debt on the 6 Ed. 6, for tithes, or on an p^jjifortulics, 
award for a fine of a copyhold, rent oif an sec, not. 
indenture of leafe, or for an efcape, arc not 
within the ftacute. i Sid* 30 ;. d Saundi 33. 

37. I Lev. 273. Nor can the ftatute be sheriiFcannof 
pleaded by any flieriff to an aftion brought plead the fta- 
ag.unft him for money levied on SL^eri facias^ 
bcc.uifc the action is founded in tn&JeJicio,' 
ariics on a contract in law* which is dif¬ 
ferent from thofe a<fl:ions of debt on a lend¬ 
ing or contract mrnri.">ned in the flatutc, aikl 
bccaufc it is grounded on‘the ftatuce, t R, i, 
c. 12. which fiftl gave an action of debt for 
an cfcape, there being no remedy f6t credi¬ 
tors before, but by a( 5 lion on- riie cafe, 

Saund* 37. 1 Lev. j 91. 2 Kek 93. j nor can 

D 2 nt* 
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it bie^plcadcd tot an action on th6 judgment* 
1 Mod» 205. 212. A charity is not bound by 
length of time, %Fern, 399.; a l^|acy is not 
Within the ftatute, i Vern, 256.5 noi^ amort- 
gage. I Chan. Cafes 102. 

For words, this does not extend’to 
daium mdgnat'um^ nor to cafes wher; the^ fpe- 
cial damage is the gift of the adion; but 
Whera the words of themfclvcs are aftion- 
able, fpecial damage will not take them out 
of the ftatute, i ^id. 95. Saupd. 61, Nor 
to adions for flander of title, for t;hat is not 
properly Hander, but a caufe of damage; 
-and the flauder intended by the ftatute is 
to the perfon. Cro. Car. 141; Palm, 530. 
jenes 196. 

words of themfelves are adionable, 
adionaWe w»ikout thcncce^ty of alledging fpecial da- 
they are with-'triages, although a lofs enfueS, yet in this 
in the ftatute. caffe the ftatute 6f limitations is \ good bar; 

but if the words, at the time of the fpeaking 
them, arc not adionablc, but a fubfetjO^nt 
lofs enfues, which entitles the plaintifF to his 
adion, in'fqch''cafe the ftatute is no bar. 
Std: Ray, 61. 3 Mod, ili^ As for 

calling a woman a whore, by which ihfe^ioft 
her marri^e feven years afterwards, the 
Ihtute is no bar; for it is not the words, 
bbt the^fpccial damage, which is the caufe of 
adbn in this caffe; Bid* 95. SaUt', to6, pi, 5. 
And that was inttimbent on the plaintiff to 
. proVe the fpcdal damage, otherwiie thfe'^on 
wddld hot hive laid "for the word*. ' - ^' 


Scaft, Mag, 
nac within 
the ftatute. 


Slander of 
title not. 


If words are 


Trefpnn. /tr 
^uoa' fervitiam 
amijiiy i5 not 
wifhic the 
iUtL'te. 


, Tfefpafs and ^fifaulr. If ttefpafs'bc Brought ^ 
fdr beating aftrvant per quod fervitium ami fit ^ 
tfiis' is not fuch an afelion as is within the 
. ftatute. 



;,afe to be 

(l3tute> being founded on the fpecial d3n;^g€. 
Salk. 2 o6. ' , , 

By 3 & 4 Ann. c.^g. Aftions on promifTory 
notes ihall be brought within the tiipft ap¬ 
pointed for adions upon the cafe* 

By ^ Ann. c, i6. All fuits in the admiralty 
for feamen’s wages fhall be commenced in fix 
years after the caufc.of Action, 

By the 3,1 Eliz. c. 5./. 5, " All jdions, 
fqits> bUlsy indi< 5 lments» or informations, 
which, after twenty days, next after the end 
of thisefefijon of parliament, (hall be hadj, 
brought, fued, or exhibited for any forfeit- 
ure upon any (latute penal, made or to 
“ be made, whereby the forfeiture, is,or ^laU 
be limited 10 the queen, her heirs or iuc- 
ceflbrs only, lliall bp had, brought, fued, 
or exhibited within two. y,ears ,airt;er i;he 
“ odehce committed, or tq^.bp comnptted 
againfl fuch aA penal, and not after two 
** years: And that all adlioqs, fuits, bUls> 
or informations, which, after. the ,,faid 
** twenty days (hall be had,, brought, fue^, 
“ or commenced for any forfeiture uppn 
any penal-ftatutc made or fo be made, 
except the (lauitcs of tillage, the be- 
** nefitt.^nd, fuit whereof, is or lhall be by 
** the, laid datute limited to the queen, 

‘f her heirs or fuccclTors, and to any 
** other which lhall profecute in that be^ 
*VhaIf,. fhall be .had, brought, fued, or 
commeaced, by any jperfon that may 
** lawfully purfue for the lamc, as aforefaid, 
within one year next after. the offence 
commitcci or to be comnaiitted, againft 
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dXtf^'d 'what time 

the faid ftatutc; and in default of fuch 
‘‘ purfuic, that then the fame (hall be 
♦> had, focd, exhibited, or brought for 
the queen’s majefty, her heirs or fuc- 
ceffors, at any time within two years 
after that year ended: And if any 
adlion, fuit, bill, indi6tment, or informa- 
“ tion for any offervee againft any penal 
ftai;ute made or to be made, except the 
ftatutc of tillage, (hall be brought after 
the time in that behalf before limited, 
that then the fame ihail be void and of 
none effed:. 

“ Provided, that where any informa- 
xion, indictment, or other fuit, is or 
(hall be limited by any (htutc penal, to 
** be had, fued, commenced, or brought 
within Ihorter time than is afore-rchearfed, 
that in every fuch cafe, the adiofi, 
“ &c. or other fuit, fhall be brought 
within the time limited by fuch ftatute, 
« 6 .” 

No officer By 21 Jac, I, f. 4. No officer (hall 
fhall receiveo^ ^t receive, ^filc, or enter of record, any in^ 

formatiL.&c. ” formation, bill, plaint, count, or declf- 
unlefs oath I d ** ration, grounded on any penal ftatute, 
made by the « (beings within the ftatutc of the 2r jetc,) 
prty,txc, until the informer or relator hath firft 
taken a corpora! oath before feme of the 
judges of the court, that he believes in 
his confctencc the offence' was com-^ 
** mitted within a year before the in-* 
formation or fuit, within the* county 
where the faid information or fuit was 
commenced.** 


In 



to be " ^ 

In conftrudtion af thefe (latutfcs, it‘ConUraaion. 
been hoickn* i. That the 21 Jae. 1. 4, 

docs not extend to any offence created lince 
that ftatMtej lb that profccutions on fobfe- 
quent penal llacutes are not reftrained there* 
by. Salk,,^j2. pL 13. ^ Mad, ' Str, 

io'di. 2. That an offence prohibited by 
any penal ftacute, he alfo an offence at 
common law i the prolecution of it,^ aa of 
an offence at common kw> is no way rtf- 
ffrained by any of thefe lUtutes. 270. 

4 Mod* 144. 3. That if a fuit on any 

penal llatute be brought after the time 
limired, the defendant need not plead the 
flatute, but may take advantage of it urxier 
the general iflue. Show, 35J. 4. That the 

party grieved is not within the reffraint of 
thei'e Itatutes, but may fue in the fame 
manner as before. Cro. Eliz, 645. N^oy yt, 
^Leon,i^y, 354. Garth, 12^* 

An adion of debt was brought on the 

g Ann. c. 14. by a common informer againfl: 

Sir ^'ho:Aas frederi k for winning 525/. of 

G. L. at cards. The money was loit and 

paid, ii March original not 

fued out till; Mich, iyh2. This court held it 

a cafe within E!, though the aplion given 

in the firff inftance was to the party o-rieved, 

and after to the common informer alone; for 

fuch a<^ion would have been within 7 IL 8. 

and the 31 £, 7 k. was made to narrow the 

time given by that flatute, and therefore. 

could never mean to leave any aftions unre- 

¥ 

ftrained in time; the latter part of the claufr 
mud therefore be confhued to extend to 
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40 


JiSftftin what time SaionS, &c. 

Sti* "Ttmmf^Fndefich 
M, 6 Geo. 2* Buller's nifi prius^ 190. 

A be- When an action is limited by a ftatute to 
ing pio uced be commenced within a certain, time, a 
h fiifficicnt capias ad rejponden um^ fned out within that 

'^e .pro<iUcea irt evidence at the 
brought in tnzl, to provc that the aftion was corn- 
due time. menced in due time,*3 465. But if 
the writ was hot fued out till 'after th^ 
year, thotigh by relation it w'ould be withih 
thfc time, the plaintiff ought to be non- 
^tcd. Morris and Harwood, M* 3 Geo. 2 ^ 
BtdL ni/i prius, 135. 
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i^roteet!tn50 in this Court, 

T T has been already obferved, that this court 
cannot hold plea in ordinary cafeSy without the 
hinge’s original writ, therefore the plaintiff, in a 
perf'onal acStion, was, in the firfl inftance, obliged to 
make out a praecipe tor the fame, and apply to the 
curfitor of the county in which his caufe of action 
arofe, who made it out returnable in this court. 

The original is a mandatory letter from the king. Original, 
in parchment, fealed with his great fcal, and dirett¬ 
ed to the fhenfT of the county, requiring him to 
command the party accufed either to do juftice to 
the complainant, or clfc appear in court, and anfwer 
the accufation, 

Thefe writs are cither optional or perwtptory^ and 
called by tJie names of a pracipe quod reddaiy or a 
fecerit fecurum^ and, for Ihortiiefs, a pone» 

The pracipe quod reddat is, in the alternative, 
commanding the defendant to do the thing required, 
or fhew the reafon wherefore he hath not done it: 
the ufe of this writ is, where fomething certain is 
demanded by the plaintiff;'; as to reftore the pof- 
feihon of his land, to pay a certain liquidated debt, 
to perform a fpecific covenant, to render an ac¬ 
count, and the like ; in all wdiich cafes the writ is 
drawn up in the form of a pracipe or commaUd, to 
do thus, or (hewcaufe to the contrary ; giving the 
defendant his choice, to redrefs the injury or ftand 
the fuit. 

The Ji te fecerit fecurum^ dire£ls the IhcrifF to 
caufe the defendant to appear in court, without any 
option given him, provided the plaintiff gives the • 
(heri|F fecurit^ effe^ually tQ profecute his claini. 
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Of the pwreeningiS 

Th^ tvVit is in* life where ndthing fpectfically is 
demanded, but only a fatisfa^iion in general. Such 
are writs of trclpafs, or on the cafe, wherein no 
debt or other fpcciiic thing is fij^d for iji certain, 
but only damages to be aflcfled by a‘ jury. For 
this end the defendant is called upon tp appear- in 
court, provided the plaintiff gives good fecurity of 
profecuting his claim. 

This fecurity is common to both writs,'and for- 
xnerT^k were refponfible perfons taken by the fhcrlff, 
to anfwer for the plaintiff, if'he failed in the a«5tioii, 
to fuch amercement as the court ihould fet on him 
for railing a falfe accufation; the fufficiency of whom 
the fheriff was liable to the king. 

On receipt of cither of thefe writs, the flicriff 
made out his fummons to the defendant, directed to 
called fummomrj, who either fpmnioncd 
him perfonally, or left the fame at his houle or place 
of abode. 

On this fummons the defendant either appeared, 
or efl'oigncd^ or made default; if he appeared, the 
plaintiff then proceeded againft him by delivering a 
declaration. If he effoigned (that is, fent his ex- 
cufe by a fervant for not appearing), the excufe was 
to be lent on the day the writ was returnable ; ’for 
if he omitted that day, an exception might beentred 
the next day to his non-appearance^ and the plaintiff 
might have an order that the defendant's cj/oign, or 
txcttfe be not recc. . ed ; from this exception fo taken 
and entred, the I'c ond day after the return of the 
writ, was called the vlay of exception: the th-rd day 
the fteriff returned his writ into ,court, which.was 
delivered intt? the c\,ilody of the hrevium^ apd 
from thence, this day w'as called tne day of returnn 
trevium ; then it was, this court was feifed of the 
caufc by the poffeffion of the writ. T^c fourth diiy 
yvas called the day of appearance^ or dies amoris^ 

' Vhich was the time grsntad ex gratia, for the party 
to appear ; “ for oar jlurdy ancefiors held h leneath 
“ the condliion of a freeman in be obliged U appear, 
t9 do any other at the freer ft time appointed or 
»' ’ ** required*' 



in thfs' <£oiitt, ‘ 

required*' If the defendant did*not then appear, 
the pJaintiiF oiFcred himfelf, and the filacer recorded 
his appearance, and thd fherifF's retiirn, that he 
cither fiimnioncd the defendant, or that the defend¬ 
ant had nothing by which he could be fummoned: 
if the fliciiff returned Jummontre feci^ then he award* 
ed an attachment and diftrefs infinite, if the adlion 
was in debt; but in trcl'pafs, bccaufe there was a 
fine to the king, the king’s procefs (which was a 
capias) was awarded, or a diftrefs as the*couit 
thought proper ; but if the fhcrifF Returned, that the 
defendant had nothing by which he could be funir 
moned, then the capias was awarded even in deb^ 
hy Stat. 25 Ed. 3. c. 17. and in adtions on the cale 
hy the In. //. 7. r. 9, If the defendant could not 
be arrefSed on the capias^ the capias being returi^d 
non eji inventus, and filed with the cujfos breviuTt^, 
the plaintiff, upon application, might have an alias 
and pluries ; and upon the like return, the plaintiff' 
might file the defendant to outlawry, by which he 
forfeited all his goods, loft the profits of his land, 
and was liable, if taken, to be imprifoned. 

Before the Stat. H, y. r. 9. which allow'ed 
the writ of capias ad retpondenduvi in atStions on the 
cafe, a practice was introduced in this court, of 
commencing the fuit by an original writ of trefpafe 
quare claufum fregit, for breaking tke plaintiff ’s 
clftfe Vi et armis, w^hich, by the old common law, 
fubjeifted the defendant's perfon to be arrefted by 
id capias: and then alterwards, by ponnivance 
of the court, the plaintiff might proceed to profe- 
cute for other lefs forcible injury. I'his praiftice 
(through cuftom rather than neceftity, and Ibr lav¬ 
ing fome trouble and expence, in filing out a Jpecial 
original adapted to the particular injury) ftili con¬ 
tinues in almoft all cafes (except in adions of debt), 
for if the defendant appeared at the jeturii of the 
writ, or on the dijlringasy the plaintiff might declare 
agaitift him in any adion he ihould think proper, 
gnd, after judgment, pur chafe a fpecial original to 

wsirraut 



Of. the jPcocecSinss 

warrant the proceeding, which wpulcl prevent the 
jpdginent being arrefted orreverfed. , 

'I'his was the regular :\jiid c/deriy inpcb of pro¬ 
ceeding ; but now the ufual prat^ice is, tdfue out a 
fffpias in the firft inftance, upon a fuppPied return of 
the fheriff of the original, 

Originaljy, if the fheriff found the defendant, he 
was obliged to take him into cuftody, in order to 
produce him in court upqn the return, however fmajl 
and ijimute the caufe of adioii tnight.be. For not 
having obeyed the original fummons, he had iObewii 
a contempt of the court, and was no longer tq. be 
truffed at large j but when the fummons fell into 
difufe, and the €apias became the hfll procefs, it 
was thought hard to imprifon a man for a contempt 
which was only fuppofed : and therefore in common 
cafes, by the gradual indulgence of the cpurts (at 
length authorized by Stat. J 2 Ges. i. c. 29. amend¬ 
ed by the 5 Geo* 2. e. 27. and made perpecua! by 
Stat. 21 Geo. 2. e. 3.^, the defendant is now only 
to be perfonally.jferved with a true C6'py of the writ, 
with notice in writing dire«fled to him, to,appear by 
his attorney in court to defend the action i which 
in effTcft reduces it to the fummons of the fherifF.' 
And if the defendant thinks proper to appear ait the ^ 
return, he enters the fame with the proper filacer 
but if he docs not appear on the return day of the 
w^it, or wiftiin eight days after, the pWntifF may, 
upon an affidavit rrade of the fervlce of a true copy 
offuch writ, caufi: an appearkilce to be entred for 
him, purfiAnt to the Statute of the 12 Geo. i. c. 29.. 
and proceed thereupon as if the defendant had done 

It hiinfclf.' 

iSuf if the plaintlfif will make affidavit, or alfcri 
up^n oath, that the caufe of adtion amounts to ten 
pounds or upwards, then, in ordef to arrefft the d^ 
fendanf, ajid lAake him put in fubftantial lUreties for 
his appearahtej^^ called fpecial bail, it is required 
Siat. \xCar."\. Ji. l. e. 2. that the true caUfe'of 
ad^ion mould be e^epreiTed in the body of the writ} 



ih tMs 



fts, ** that the faid dej^dant may anfwer ie t%e 
“ plaintiff of a plea of wefpafs in breaking his clofe: 

and atjoy aoxti^m, * may anfwer htm^ according 

to the cujlom of the courts in a certain plea of 
** trefpaft on 'the cafcy upon promifes^ to his damage 
“ of 20/.** 

This ftatute had like to have oufted the king's 
bench of all it's jurifdidiion over civil injuries 
without fpree: for, as tlte bill of Middlefex was 
framed for idlion; of trefpafs, a defendant ^ould 
not be arrefted and held to bail thereupon for 
breaches of civil contrails: but to remedy this in¬ 
convenience, the officers devi'fed the method of add¬ 
ing the claufe of ac~atiam to the ufual complaint of 
trerpafs.^ In imitation of which, Lord Chief JuJiice 
Norths a few years afterwards, in order to fave the 
fuitors of this court the trouble and expence 
fuing out fpecialoriginah^ directed the claufe of ar- 
atHam alfo to be inferred in the capias. 

The fum fworn to by the plaintiff is marked upon 
the back of the writ j and the Iheriff, or his officer 
the bailiff,*is then obliged a<5tuajly to arreft or take 
into cuftody the body of the defendant, and having 
fo done, to return the writ (when called on by a 
rule for that purpofe), with a cepi wr^wr .indorfei, 
thereon.^,. ^ ^ 

When Ac defendant Is arrefted, he jnuft eitl^r 
gb to prifon fafe cuftody, or put in ffeeial hail . 
to the fhcrift^ tQ appear in court at. the. retutji; , 
which is ,x:ffe&d bV entering into a bgpd to the 
ftiwiff in doiitle'ihe fworn to, vvith.-oiie* or more 

fureties, who are to be fubjlantihl and refponfible 
men-t -Xo infureithe defendant’^ appearance at*the 
retui;n' of . the writ j which obligation is called a. 
benl^ond, i Vide Slat. i2Ceo. 2. 2^. 

WitJiin four 4 ays exclufive of the appearance .day/feil ifcow 
of tiici return of the writ, the defendant.myft piit in 
baft above, Aat is, .enter into a r^dghizance, {|f • 
they \\yci,i^ t^ondo^’Qf JVeJiminJlery'or wIAin ten 
miles thereof) before one of the juftices of this 
court (the defendant not being prefent), in double 

the •-». 
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Hecogntrancc of thc film fvrorn to by the,plaintiff, <*• whereby they 
lail. <« feverally acknowledge^ to owe unto the plaintiff 

the fum of £20 a piey^ to be levied upon their 
feveralgoods and chattels^ lands and tenementSy upon 
•* conditioHy that if the defendant be condemned in the 
U faid aSthuy he Jhall pay the condemnationy or render 
himjelf a prifoner to the fleet for the fame ; and if 
' “ he fail To to do, they undertake to do it for him,’* 

R, S IP"- ^ M, c 

if the defendant be prefent, then he likewifs 
enters into recogniz>ance with the bail, which is a 
great eafe to them, becaufe they only become bound 
with him in the fum fworn to. 

Bail in ihe But if the cogiiizors live above ten miles from 
county. London or Wejiminjiery commiffioners are appointed 

in every county beyond that diftance, to prevent thc 
catpence of travelling to town, under the ^tat, of 
4^5 IV. M. c. 4. to take iiich recognizances, 
and after they are fo taken, an affidavit is made by 
thc attorney c.r his clerk, being prefent, of the due 
taking tl^rcof, which, with thc bail piece, is tranf- 
tniited to one of the juftices of this epurt to be 
allo wed, who on reading the fame, figns his allocatur 
thcr.eon ; they are then taken to the hlaccf and liledi 
with him, and unlefs the plaintiff’s attorney excepts 
then’ within twenty days, fuch bail become 
4 ^folute, foi before the twenty days are expired, tlie 
,fiail are only conditional. 5 IV. ^ M. 
liceptiun. But if the plaintiff or his attorney except againft 

them, then, if they live in London or Weflminjlery or 
within tm miles from thence, the bail mult appear 
* in open court for that purpofe (unlefs tlic attorney 

conleiit otherwife), which if he docs, may be dojoe 
befo*re one ot the juftices: if they live above ten 
miles, then they may juftify theinfclves by affidavit 
fworn before the commiftioner who took fuch. re¬ 
cognizance of bail, and which is moftly taken at 
the fame time to prevent trouble and expence. 
^flGgiunent of If the bail to the flicriff be not put in in due-time, 
he bail bend, rcfpoiifiblc perfons, tlic plaintiff may 

take an affignment from the (heiiff of the bail bond 
^ < (under 



itii fhfe'ClStfct,'' 



(under the Stat. i|; 5 r. i6.) and BHng irt 

a< 5 lron thereupon againlt ihe fliertfF’S bail. But if 
the bail, fo aiX'epted bjl the fheriff, btf infolvent 
perfons, the plaintiff may proceed againft the fherifF^ 
by calling u^ion him, firft, to return the writ (if not 
already done) and afterwards to b^g in the body 
of the defendant. And, if the fherifr does not then* 
caufe fufficienthail to he put in above, he will him* 
fclf be refponliblc to the phintilF. 

Thus much for the procefs ; which is only meant 
to bring the defendant into court, in order to conteft 
the luit, and abide the determination of the law. 

Wlien he appears in perfoh as a prifoner, or by 
attorney, then follow the pleadings between the 
parties, which arc the mutual altercations between 
them, and at prefent are fet down and delivered to 
the attornies in writing, though formerly they were 
ufually put in by. their counfel ere temis^ or viva 
in court, and then’ minuted down by the pro- 
thonotaries. * 

The firfl of thofe is the declaration, narrathy or Declaration* 
esuntj antieiuly called the tah ; in Which the plaintiff 
Jets forth his caufe of complaint at length j being 
an amplification or expofition of the original writ 
upon wiiich his action is founded, with the additional 
tircuipfiances of time placcy when and where - 
• the injury was committed. 

When the defendant is brought into'court, upon 
a fuppofed trclpafs, in order’ to give the court at 
jurifdicfion, which has been already mentioned, the 
plaintiff may declare in whatever aifion, "or charge 
him with w!;atever injury he thinks jrroper, unlcfs he 
has held him to fpeci jI bail by z fpedal ae atiatny 
which the plaintiff is then bound to purfue. 

fn kcal actions, where poffciiion of land is to be aftiom. • 
recovered, or damages for adtual trefspafs, or for 
wafte, Uc, aff’.cting lurid; the plaintiff*muff lay his 
declaration, or cicdarc his injury to have hap^ned, 
in the very county and place that it did happen; 
but in trarijitory actions, for injuriesthaC might have Tranruiory* . 
happened any where, as debty detinuify Jlart^ry and 
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the Hkp, the plaintiff iiiay| deckfe in what cQtinf^ 
he pleafes, and then the trial muft he in that county 
in which the declaration istJaid; though, if the de¬ 
fendant will maicc affidavit, that the caule of a< 5 i:ion, 
if any, arofe not in that, but in another count)', 
the court will dj^e£t a change of the venue^ or vifnet 
(that is, the victniaox neighbourhood in which the 
injury was declared to be done) and will oblige the 
plaintiff to declare in thek.proper county. For the 
Status 6 Ric. 2. c. 2. having ordered all writs to 
be laid-in their proi^cr counties, this, ‘s the judges 
conceived, impowered them to ch^vt n* the venue^ if 
required, and not infill rigidly on n writ; 

which pra£lice began In the reign of "Jam's the 
Firft, 2 SalA. 670. , and this power is diferetionaily 
exercifed, fo as not to caufe, n»ft prevent, a defe.?t 
off juftice, Therefc :c the court will not change 
the ventie to any of the four northern counties, pre¬ 
vious to the fpring circuit; becaufe there the affzes 
are Holden once a year, at the time of the fummer 
circuit: and it will fometimes remove the venue 
from the proper jurifdidiion (cfpccially of the nar¬ 
row and limited kind) upon a fuggeftion, duly 
fuppdrted, that a fail and impartial trial cannot be 
had therein. 

■ It is generally ufual In actions upon the cafe, to 
ict forth feveral cafes, by different counts in the fame 
declaration \fo that if the plaintiff fails in the proof 
of one, he may fuctecd in another); and to conclude 
with declaring, thdt the defendant had refufed to 
fulfil any of the agreements, whereby he has receiv¬ 
ed damage to fuch a value. If be proves the cale 
laid in aj^ one of the counts, though he fails in the 
reft, nc mall recover proportionable damages. The 
declaration always concludes. with thefe words, 

** and therefore he brings hh fuit^ 6rr.*** By whieh 
words fuit ory 7 vf?tf, [a fequendo) vteie antiently un- 
derfticlod the wimefles or followers of the plaintiff, 
onFortefi. c, it., for, in former times, the 
Ihiw would bch: put the d-fendant to ''he trouble of 
anfwermg the charge, till the plaintiff had made 
^ ■ out 



but kt leaft a probable q ie. Bra^, 400. FL^ k. % 

e, 6 . 

If the plaintiiF negledj to deliver a declaration at 
the end of the enfuing term after the procefs is re-%, 
turnable, and the defendant having entred his ap<r 
pearance with the proper oiHcer as cf that term in 
which the procefs is returnable, and given a rule to 
declare in the proper oiHce, and demanded a dcc]a> 
ration, the defendant niay^^ any time in the vacation 
of fuch enfuing term, after the rule for declaring is 
out, fign his nonpros v'^and if he be guilty of other 
delays or defaults againft the rules of law in any 
fubfequent ftage of the action, he is adjudged not to 
follow his remedy as he ought to do; and thereupon 
he is alfo faid to be nonproffed. And for-thus jde*» 
ferting his complaint, after making a falfe claim^ 
he fhal! not only pay cofts to the defendant, but as 
liable to be amerced to the king. F, H. 

9 Jnn, /• 3* 

When the plaintifT hath flatcd his cafe in the 
declaration, it is incumbent on the defendant, with* 
in the time allowed him by the rules of the courts 



to make his defence, and to put in a plea; or elfe 
the plaintiff will ac once recover Judgnicnt by de-t 
fault, or nihil (licit of the defendant; becauf^hay* 
ing defened the court, he ceafes to oppoie the 
plaintiff's demand, and fo fubniits that judgment 1^ 
given againff him* But before the defehdant^iziiaHt^ 
his defence, ^^e may crave oyer^ in writing of .thq 
bond or other fpccialty upon which the a<2ion is 
brought; that is, to hear it read to him ;<«the g^e* 
ralicy of defendants, in the times of ancient i2,mplicity« 
being fuppofed incapable^ to read it,themfeIves.; 
whereupon the pbiniiff’s attornify .deltyeri a* copy 
thereof, to enable the defendant, to plead fuch plee> 

||^ his counfrl jthinks proper, Bkrnfs;^y^M 
1 Gio, 2. .But the court never makes any riile$ fof 
oyer of originals, which arc niattiy;s of ttcoird, 

^u. Ed. 

If the plaintiff does not deliver ^is di'cla/tition in impnUacc. 
due tioiC;, the defendant is inti^ed tb^ im^arknee^ 

. E or ^ 
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or lUini'ia kqutnd\^ which teems to have arifen from 
a notion of religion raentLoned in ^aint AlattkfWy 
ch* V. V. 25. in obcdicnc0 to that precept of the 
golpcl, ** agree with thine adverfary quickly^ whiijl 
“ thou art in the way with him** 'Fhey ioOked upon 
the plaintiff, at the tune of declaring, to he in his 
way towards judgment j and thereiore, finee the 
defendant wa* ordered by the precepts of religion to 
agree with him, that the|;e was a neceflity to give 
time for that purpofe ; this imparlance was entred 
when the writ was general, becaufc the defendant 
did not know how to agree with the plaintiff till he 
bad heard hii full demand ; and thereiore then the 
defendant might have agreed with him in the coun¬ 
try W'bilft he w'as in the way, acct^rdiiig to the letter 
of the text, in which cafe there was no need of a 
Ulierta: hquenui to bs entered upon the roil. Gilb* 
C . P . 42 3. 

Imparlances arc either general or /pedal \ getisral 
are granted of couift, bccaofe the plain:iff has not 
proceeded in due time by delivering his declaration; 
fpedaly with a faving of all exceptions to the writ or 
county which may be granted by the prothonotary ; 
or they may be granted fiill more fpecial, with a 
faving of all exceptions whatfoever, which is 
granted at the uiferction of the couit. 12 Alod* 
529. 

Defence, '*n its true legal fenfe, denotes an op* 
poling or denial .>f the truth or validity ol the 
complaint, anfwei 'og to the contejlatio litis of the 
civilians. Jt is a gent?ral aiTertioa which the defend¬ 
ant mukes immediately after the count or declara* 
tion, that the plaiaijF hath no ground of a£iion ; 
winch' afl'ertion is afterwards extended and main¬ 
tained in his plea. And formerly the. courts were 
very nice and curious with refped to the nature of 
the defence, fo t)iat if no defence was made, though 
a fufficient plea was pleaded, the plaintiflF jfhouid 
recover judgment, Co, Lit, 1271 j for a general de¬ 
fence or denial was not prudent in every lituation, 
liAce thereby the propriety of the writ, the compe¬ 
tency 



5* 


In this Court. 

tcncy of I he plaintiff, aid the cxjgnir.a’nce of the 
court wore aliowrd. f. y defcndin:^ the force and 
injury^ the dcfend m! waved ali pleas of mifnofm 
by dtlending the. rlamagrp, “ all exceptions to the 
perfon of the plaintijff aiul by defending either 
one or the other “ when and where it Jljmld behove 
** him” he acknowledged the junfihclion of the 
court. But of late years tliefe nicetie.s have been 
very dcferyedly difcountenanctd, Sa/h. 217. 

Pleas are of two forts ; dilatory pleas, and picas to 
the atlion. Dilatory pleas are fuch as tend merely to 
delay or put off the fuit, by queftioning the pro¬ 
priety of the remedy, rather than by denying the 
injury. P/eas to the aiiion are fuch as difputc the 
very caufe of fuit. 

Dilatory pleas are, i. To the jur'fdulion of 
court: alledging, that it ought not to hold plea of 
the injury, it anfing in ITales, or beyend fea \ or be- 
caufc the land in queffion is of ftnticnt demejne, and 
ought only to be demanded in the lords court, fee. 
2. To the difability of the plaintiff', by reafon whereof 
he is iricap.ible to commence or continue the fuit; 


af, that he is an alien enemy outlawed, excommuni¬ 
cated, attainted of treufon or felony, uruler a prec- 
muvirc, not in rerum n turn ^being only a Hdirious 
perfon), an infant, feme covert, or a mvik prefeffed, 
3. In abatement: wnir h is cither of the ivni or the 
LGunt, for ibrtie defed in or.c of thf:rr!,*KS by mif- 
naming the defendant, which is falltd a m'Tnofmer ; 
or other want of form in any material rtfptd. Or, 
that it may be, that the piaintiff is dea^; for the 
death of cither party is»at once an abatement of the 
I'uit, And in adions merely peribnal, arifing ex 
iteiUto, for wrongs adlually done or committed by 
the defendant, as irefpafs, battery, and flanu'er, the 
role is, that akiio ferfonalis moritnr cum perfona^ 
4 Iryi, 3i5«} it Inall never be revived either 
by or againft the executors or other reprefentatives. 
ibid. Camper's Rep, 375* The defendant, generally 
fpeaking, can have but one plea sn abatement, and 
this is the natural order of pleading; bccaufc, Dy 
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ordtr before ment ioned, ea h rubfequent plea admits 
the former j as when he p eads to the perfon of the 
piatntifF, he admits the jurisdiction of the courr; for 
it would be nugatory to plead any thinj; in that 
court that has no jurildiC^ion in the cafet When he 
pleads to the count, he iillows that the plaintiff is 
able to come into that court to implead him, and he 
may there be properly impleaded j but in pleading 
to the count, he does not«admit the writ to be goo<l; 
yet if*ihe count be vicious, the writ is confequehtly 
deftroyed ; for though the writ in itfelf may be good, 
yet it is not purfued : but in pleading to the writ, 
be admits to the form of the count, becaufe by any 
objeCiions to the form of the writ, he allows the 
Count to be fufScient in form ; if the writ be good, 
it ib not to any purpofe to ohjeCt to the form of fuch 
writ, if the form of the count be thereupon infuf* 
ficient } but if the count be in fubffance variant, the 
defendant may ihew it any time in arreft of judg¬ 
ment,-bscaufc the court has no authority to proceed 
in a matter of fubilance different from the original. 

if a man pleads to the aClion of the writ, he al¬ 
lows both the fotm of the count, and the writ; for 
if he admits that the farm of the writ and count 
were adap'cd to the piai:iiifl *3 cafe, that fuch form 
is good and lufScTcnt, lince to obicif to the aCfton 
‘not ocing applicable to tiie plamtiJf's cafe, docs ad- 
mir, that ir* it ht- ruled by the count, it does allow 
that the pUincirf has beiore the court a count in 
form fiiffici'.nt. 

TheJt*«ti!ea3 to the jurifdirflion, to the difability, 
or in abatement, were h.rmtriy of;en ufed as mere 
r^ilatory plea',, witnout^any fuuiidationof truth, and 
c-alcuiafcd only for delay ; but now by Stat. 4 am/ 
jfnn. c» 16- “ Nd (iHtiLury plea ii ia be admiittd, ivithoiH 

ttjfidwvit made >f the tiit:b therehf\ or fome prebable 
.** matter /keiori to the court to indued them td believe it 
2^* true.” And it is a rule, £hi»t no exception fhall 
be admitted againfl; a declaration or Writy unlefs thC 
defepdant wiU in the fame plea give the plaintiff a 
better j that is, (hew him bow it might be amended, 

that 
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that there may not be twfo objeftions upon the fame 
account. Brcvjnl. i ,9/. 

"^Vhen thcl'e pleas arc illoived, the caufe if either 
tlirmiilvd from chat jurifdiiSiiaii, or rhe platnnft' is 
li^aytd tilf Ifta difabiJity be removed ; o'" he is obliged 
to iuc ouc a ikcvv wrjt by Ic/ive of the court, or to 
amend and n^w (rame hjs declaration. Bur when, 
on tin.- other hand, they are over-ruted as frivolous, 
the dc'kndant ha>k juUKOient of rej^ondeat oujhr^ox to 
anfwer oi.tr in lome better manner, it is tht»i in- 
Cuaiocnt on him to plead a plea in oar to the action, 
by which he admits the torm of the writ and count; 
for he aniWers to the right in demand, and puts that 
light in liiue^ and thereby admits that there is a 
fufHcient form to put the right in iffue; and there¬ 
fore, tho’ a man pleads non affumpftt modo et forma^ 
yet ihe mofjU et forma does not traverie the form < 5 f 
the writ or count, but the fubftance of the prornife 
only { which is the true reaion why you may give 
another promile in evidence, different in time and 
place from that mentioned in the declaiation, ilio’ 
not different in lubffance. 

I'be general ifi’ies are contrived in fuch word<« as G.n*ral iirue. 
are proper to deny the whole fadt in thr declaration ; 

Without offering any Ipccul matur to evade it. 

Thus, if a charge is of trv'fpafs, the general ifiuc is, 
not guilty \ if with a debt, that he oivis nothing \ if on* 
a fpeciaity, as a bond, or other deed, mn ejt failumf 
or thauit is not his dted j for the debt being grounded 
on a fpccialty, he admits the deb^, uniels he denies 
the deed, for the ical continuing, it mult bef diilbKed 
€0 ligamine quo ligatur j for there is tiiat credit given 
to the foleiniiity of the leal, that the defcndant^can- 
not lay he did not owe, f/hen it appeared by the atf- 
knowkugment of the feal that he was indebted ; on 
an qffumpfity non ajfumpjk. And thele pleas are 
called the general ijjuty becaufe, by importing an ab- 
fulute and general denial of vnbat is alieugtd tn the 
ueclaratioqi they amount at once to an lOae; by 
which is meant a fa^fc afl'umed on one liJe, ami ue- 


nied on the oilier. There is a|.fo a plea to the ar- 
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lion, whereby th« defendant conf<fles or acknow¬ 
ledges the debt to be due jt and that is, where (he 
crediu-r harrafils him with an action, after tender 
and ref’ufal of the debt; in this cafe, jt becomes 
nectfi'iry for the defendant to acknowledge the debt, 
and plead the tender; adding, that he'hn^ ukv(tys 
been rcjiivy tr> I llUl is rraeht io d’fcharge it: for a 
tender by tiie debtor, and jefufal by the creditor, 
veill in all cafes difeharge fbe enfts, i Vent. 21. ; but 
not the debt itielf, the defendant bcin^; obl'gcd ro 
pay the fum tendered into the hands of the proiho- 
notary of the court, which, if the plaintiff accepts, 
he iseftopp’d going any farther on that plea, but may 
go for further damages upon the genera! lilue, which 
is always pitadtd with the tender. L. Jiaym. 774. 
Pay-rent of mo- b'requcntly the defendant confefTes cue pari of the 
ac-j yuo cuMii. esgnovit aElhnctn in relp*. dt theicof j, 

and traverfes or denies the relf; m order ro avoid 
the expence of carrying that part to a fornud trial, 
which he has no ground to litigate. A fpccies of 
this firt of confeffion is the payment of money into 
c*.Miif, being as «rii;ch as tlie (lefcndant ackiiowleilgcs 
to be due, toi^ethcr with the cofts incurred, in ortiN-r 
to prevent ifte expcnce of any farther proceeding"; 
and this may be done in all adfions where the de¬ 
mand is of a fum ceriain, or capable of being afeer- 
■ tamed by mere conipuration, witho »t leaving any 

; •loft of difcietion l<< be txcrcifcd by the jury ; and if 
the plaintiff aepep's thereof, he is t i be (vtd h's 
coftt, if not, heprc..eeds .it his peri!; for if iv* docs 
not prove*Tnore to be dire tlian ((• paid into court, > 
hc'will be nonfuited, and pay the defendant coifs ; 
but he is inr.tled to the money fo paid in at all 
events, for the defendant has acknowledged it to be 
. hiS due. 

Set ou. If the plaintiff owes to the defendant a fum of 

money, a*, tor goods fold and delivered, or the like, 
he may kt up tnut demand againfl the plaintiff by 
plea, or notice of fet-off, purfuaht fo the Sfaf* of 
7 . Geo, 2- c. 22. and 8 of Geo. 2. c. 24. but if the 
(tefendsitfs demand Ihould not be equal to counter¬ 
balance 
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balanced the plaintifFs, tl'en beforcihe gives notice of 
fuch fet-off, he mult pay the remaining balance into 
court. 

formerly the general iflite was feldom pleaded 
(fcxeept wl^n the party meant wholly to deny the 
charge .ilicdpcd r;ga oft htni; ; hut vi h-n he meant to 
a.t'ay or palliate tiie charjjc, it was al- 
v/a)s uitKil I j i'rr forth the particulaj facti in what 
is c.iikd ay/ici/f/ji'iiVfl, v/hicn was originally intended 
fo apprize tue court and the .idverfe party of rve na¬ 
ture and ctrcumfiances of the defence, and to keep 
the law and the fact diltin< 5 t. And ir is an inva¬ 
riable rule, that every defence which cannot be thus 
fpeclailv plead, d, may be given in evidence upon the 
gcnenl ili’ue at ine trial. But the fcience of fpecial 
pleading having been perverted to the pnrpol’es of 
chicane and chLy, rhe courts have of Idtc in lome ifi- 
ftanetj!, and rl.c Icgifluturc in many more, permitted 
the general iflue to be pleaded, which le,ivcs every 
thing open, (he fait, the law, and the equity of the 
calc ; and have always allowed fpecial matter to be 
given in evitlenre at the trial, 

Sptcirti i)l».iis, in bar of the plaintiff’s demand are Special pleas, 
very according t) the circumlfanccs of the 

dcfcnd.int’.s cafe ; as in real actions, a general releafe^ 
or a f:n.\ both of which may deftroy and bar the 
planuilf'b tide Or in perfonal ailions, an accord^ 
arbitrattoHy comliliofts performed^ non-age of the de- 
fendanty or lo.s.c other faCt which pretladcs the 
pUIntdf fiom his aftion. 

A juftillcation is likewife a fpecial plea in bar, as in Jufl fixation, 
aitions of aflault and battery, fon ajfault dejiufie^ 
that it was the plaintiff's own original afiault i in 
tierpafs, that the defendant did the thing complained 
of, in right of fame office which warranted him fo to 
do ; or in action of Hander, that the plaintiffi is really 
as bad a man as the defendant fold be was, 

Alfo a man may plead the ftatute of limitations Statute of luxr. 

in bar; or the tme Imtted by certatn a£is of pariia* 
rnenty beyond which no piaintilF can lay his caufe 
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of action ; the ufe of whiclj were calculated to prd« 
ferve the peace of the kingdom, and to prevent thole 
innumerable perjuries Urhich might enfue, if a man 
were allowed to bring an a£lion for any injury com- 
mltfed at any JiHancc of time. If therefore, in any 
fuit, the injury or caufe of adion happened earlier 
than the period exprefly limited by law, the de¬ 
fendant may plead the ihtutu of limitations in bar. 
Vide Limiiathn cf anions. 

An ^iopfel is like wife a l^cial plea in bar \ which 
happens where a man hath done fome a^, or executed 
fome deed, which eHops or precludes him from aver¬ 
ring any thing to the contrary. 

There are three kinds of cftoppcls.~:ft, By 
matter cf record. %d. By matter In xoriting^ as by 
deed indented, &c. yl. By matter in pais., as by 
livery, by entry, by acceptance of rent, partition, 
by acceptance of an eftatc. 

By matter of record all parties are eftopped, fo 
that a man (hail not be received to take an aver¬ 
ment contrary fo a record. Co, Lit 357. a. 

In a deed all the parties are citopped to fay any 
thing againll it; it eflops a leiTee to fay, that the 
lelToi h.^d nothing in the Imd, &c. and parties and 
privies are bound by eftoppel. Co, Lit, ^S. 

If the condition of an obligation be to perform all 
covenants contained in fuch an indenture, in debt 
upon the oWigation, the defendant cannot fay that 
there is no fuch an indenture, becaufe he is eftopped. 
Roll, Air. 408. Cro Eliz, 767. ^and. 316. 

if one gives an acquittance under his hand and 
fuel for rent due at a day, he (hall be tflopped tbere«> 
by to demand the rent due at a day before. Lev. 43* 
Sid. 1^4. 3 Co, 65. But if not under his hand and 
feal. It is no eftoppel, but evidence only. Comb. 59. 

If a tenant for years (who bath no freehold) levies 
a Hne to another perfoii, though this is void as to 
Grangers, yet it (hall work as an edoppcl to the cog- 
nizor; for if he afterwards brings an action to rc*> 
cover thofe latids, and his fine is pleaded againfit 

him. 
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hint, he fhall thereby be eftopped from faying tha| 
he had no freehold at the time, an’d therefore waa 
incapable of levying it. 3 Black, Com, 308. 

An cftoppcl ought to be certain and 'affrmativt^ 
and a niattet alledged that is not traverlaole, fhall 
not eftiip ; one may not be eftopped by acceptance- 
before his title accrued. An eftoppe] mud be iniided 
and relied on; and where there is cfloppel againft 
edoppel, it puts the mattet»at large. Ce. Lit, 532. 

Hob. 207. » 

Regularly a flranger fhail not be bound by, nor 
take an advantage of an edoppel. Co. Litt, 352. a, 

Eftopptls are to be pleaded reiving on the eftop- 
pel, without demanding judgment, ft a^io, &c, 

4 S 3 * 

The conditions and qualities of a plea (which as Qualitlei of a 
well aseftoppels, will hold equally, rrmtatiimuiandh^^^^^* 
with regard toother points of olpading), are, id, 

That it be JingUy and containing only one matter ; for 
duplicity begets confufion. But by Siat, 4 and 5 
jinn, c. 16. a man, with leave of the court, may 
plead two or more diftIn6^ matters or Angle pleas j 
as in aflault, mi guilty, and fin ajfault demefne, 

2. Lhat it he direiiy and not by way of argument of 
rehearfal. 3. That it have convenient certainty of timcy 
placgy and perfins. 4. That it anfwer the plaintiff's al» 
legatiom in every material point. 5. That it be fi plead* 
ed as to be capable of trial i for without ciial, the 
caufe can receive no end. Co, Lit. 303. b. 

The plea ought to be according to the demand, 
and, as the plaintifPs adlioii mud have all'enTentials 
neceflary to maintain it, fo the defendant's bar mud 
be fubdantially good ; that is, the edence or gid of 
the plea muft be fuch, as if found lor the defendant, 
the court, according to the rules of law, mud dif- 
mifs or give judgment for him; but if the gtd of 
the bar be nought, it cannot be cured even after ver* 
di6l found for him; if it be bad only in form, a 
verditl w'il! cure it; and if the gid be tiavcrfcd, ail 
GoiUtcrai cirrumdances uill be intended af er ver^ 
diet. 4 Bac. Jib. 80. and in general pleading, 

prolixity 
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prolixity is to be avoided. As in pleading an 
outlawry^ the me/he procefs is not to be repeated ; 
affo, in pleading a general ftatute, the ftatute is 
not to be recited. If a man is bound to perform 
all the covenants in an indenture, if Ifhey are all 
in the affirmative, he may plead performance there¬ 
of generally, and is not obliged to exhibit to the 
court a performance of each of them ; which would 
overload the proceedings ^^ith a recitdl of all the co¬ 
venants, whereas one only mijrht be in controverfy 
between the parties. Co. Lit. 303. Leon. ij6. 
2 Vent. 156. 4 Bacen Mr. 91. R. M. 1654. jeSi, 

J5- . ' , 

But if fome of the covenants are in the negative, 

the defendr.nt muft pic id it fpeci,dlv ; foi a oi-gative 
cannot be p(.rtorrned, olliM Wife on a fpeci.il demni- 
re^r the plea would be b^d ; alher (»n a general de¬ 
murrer. Co. Lit. 30-3. AUrr 8j6. Cro.^Eliz 691. 
Sid. 87. But if the negative covenants ate all void 
and againft law, and the affirmative i^^od and law¬ 
ful, he nny plvaJ performance gcntr.dly, and the 
court lhall take notice, that the n:ganv;.* covenants 
are void and againll l.tvv. Afar bsO. Godh. iii. 
Ibh. 12. 



Special pirns are ufiially in the it^r'fKUive^ fomc- 
tiines in the m'^allvc ; but they alw.'ys advance fom<t 
new faiSt not mentioned in the dteinatinn j and 
then they mlifl: be averred to be true in the common 
ij: m ;—“ and this L- is ready to verify.'^ 

It is a rule in g. 1 r d pleading, that no man be 
allowed ttj, plead fpiCi-lly fuch a plea as aiiiounts to 
the general ilFue} for pleas which amount to the 
general ifluc arc only fa£ls on which the ilTue may 
be turned in evidc^icp, and therefore are n«.t ilfues 
of fadt to be referred to the court, but matters of 
evidence to be determined by a jury, and confequcni- 
ly not good pleas; becaufc they draw to the exami¬ 
nation of the court what is proper to be determined 
by a jury ; and fuch pleas arc good caufes of fpecial 
demurrer, fince 27 Eli%. c. 5. and before it, of a 
general one. jo 6c. 95. a, Cro, Car. 157. 

If 
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If the defence confifls in matte? of law, the de¬ 
ft ndant rniift plead fpecially; for the matter of 
1 .w mull’ be (hewn to the courts fo as the judges 
nuy dcrr-rmine, whether rhe diltbarge will bar the 
pl.iiniitVs adiori or not j and therefore, on not guilty 
in tieljrafi, the defendant o«ii. .>t fliew a licence to 
prove there was no trerpafs ; hccaufc, though the 
licence makes it no trelpa.’', yet he (hews that licence 
to an improper juriftiicU.i?), viz. to the jury, who 
are not proi>er judges of the law. 3 J'fo/J.* 166. 

5 ^/W. 252. 2 Ha//’. 580. pi. I. Hob. 174. So if 
a defendant lliews a leleale of a debt to a jury, it is 
no evitlcncc, heraufc, though thcreleafe makes it to 
be no debt, he (hews it to an improper jurifdic- 
tion. 

When the p!ra of the defendant is filed, if it does 
not amount to an iflue, or total contradidfion of tile 
declaration, but only evades a, the plaintiff may re¬ 
ply to it: either traverfing it, that is, totally denying 
It j or he may alledge new matter in contradi^ion 
to the plea. 

Rephcaion, (rcpHsatio) is an exception or anfwer Rcpl.ration. 
mane by tlic pl,iiiniff to the defendant's plea, and it 
is to confain certainty, not varying from the decla¬ 
ration, but muft purfue and maintain the caufe of 
the plaintiff's aition, otherwife it will be a departure 
in pleading, and go to another matter. Cp. Lit. 304. 
Therefore if the ph.iiitifl'in his declaration fets forth 
one thing, and after the defendant hath pleaded, 
the plaintiff in his replication (hews new matter dif¬ 
ferent from his declaration, this is a departure. 

Ploiv. 78. 2 Inji. 147. Hut if the defendant takes 
iffue upon it, he lofes the advantage, if it’s four^ for 
the plainfTff; therefore he muft demur to it. Ray. 

86. 1 Lilt. Abr. 444. 

If rhe defendant plead one thing in bar, and the 
plaintiff replies to it, the defendant in his rejoinder 
quits that, and Ihews another matter contrary to, or 
not purfuing his firft plea ; this is a departure and 
good caufe of demurrer. 1 Salk. 121. 

Traverfe 
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Traverfe comp's frotii the Frent'h iravcrfer^ and 
is ufed in jhe law for tht* denying of fome matter of 
fa£^« allcdgcd to be done ni a declaration ; upon 
which the other fiv’e comes and affirms tint it was 
done ; and this inalus a Tingle and good liTne for the 
caufe to proceed to srial: and the words are, 

in our French, yrw tvj, in Latin, cbfque kocy and 
in Englilh, without tbat^ that tuch a thing was 
done or not. Kitch. 217. JVe/}. Symb. par. 2. Kvery 
matt^T of fai^ alledged by the plaintiff*, may be tra- 
verfed by the defendant, but not matter of law, or 
where it is part nriatter of law, and part matter of 
faft j nor may a lecord be travtrfcd which is not 
to be tried by a jnry. 

7 ’hcle rules are to be obfirtved in traverfes : 
1. I'he travtrfeof a thing not immediately, allcdgcd 
vjtiates a good bar. 2. Nothing muff be travelled, 
but what 13 exp en*/.'.]l( ih/ed. 3. Snrjlnrage in a 
pica doth not info’ce a iiaverl’c’. 4. It mufl always 
be m.jJe to the fii'’llantiai part of the tide, 5, Where 
an may indili'e.ently he intend.d a: one day or 
another, tljcre iheduy is net truveriaolf. 6. In ac¬ 
tions or* trerpah), gcrieirtUv the day is not material; 
though if a m ittvi be to he done upon a p.irilcii'iar 
day, there it is materiai a id traverf. t-ic. a 
Kip. 3 . I /iip. 235- I's/r. 12J- 2 Lill. jih. 

30 - •' the parties lii'. e .'giecd on I he day for 4 

thing to bcMone, the travcrle of the d .y is iiiaierial; 
bijt where they are O'-i agreed on the day, it is oiner- 
wife i and though it i.. prove d to be done on anorher, 
it is fufBiiient. Pahn 280. 

Where tht matter alkdged by tre d-TcniLtit in 
bis plea, is contra.*y to the niuttcr I'tf forth in Ins 
declaration, there mu It ne a tra»'cr!e < >r derual of filth 
mat‘cr fet forrh in the tlcclaiaimn ; fo if ilie re,-ii- 
cation contradi£ls the m.itier ailcu^ed in the pica^ 
.f,utw 38/. Cro Eliz 30. 

There cannot be a traverfe upon a iravcrfe, be- 
caufe that in ail pleadings, whereupon a traven'e js 
properly taken, tP*c iliac is cloLdj and ihrre.' ne 

a tiaverij: 
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a traverfe cannot be taken on a tr^vcrfe, for a 
vcrfe muft be of a materia* point; if to the dtc’arar 
tion it dc?..uys the plaint d£lu>n ; if to the bar^ 
it d' ftroys ^hat is ra4d in avoidance of the a£lion ; 
and if to the replication, what was ('"‘.id in avoidance 
to the bar, ctfic de azier'is^ and confequently a fub* 
fequent travcrie will be inliiinificant; becaufe when 
a material traverfe is taken the reft ftands confefl'ed. 
Cq, Lit, 282. Jlcb 104. ^Sand. 20. 22. Vavgh, 62* 
Cro. Car. 105. Salk, 91. * 

That the travcrie nuift be taken to feme material 
point alledged by the aJver'e party, which if found 
for him who tjkcs it, abftiliitely d llroys the adverfe 
party’s right, by fliewing, that he hath tior^e. In man¬ 
ner and form as he hatii aliedgcd ; and being to the 
principal point alledged, puts an end to the mat¬ 
ter. 2 Saund. 5. 2b. 6 Co. 24. a. Carter 217. 

Lane 18. 

The replication may confefs and avoid the pica 
by fome new matter of diftirnSflion, coniiftent with 
the plaintiff’s former declaiation, as in an aC:lion for 
trcfpafSng on land, whereof the plaiiUifF is feized ; 
if the defendant fticws a title to the land by defeent, 
and that therefore he had a riiiht to eiit^’r, and give 
colour to the plaintiff, the plaintiff may either tra- 
verfe'or tot.)lly deny the faiSt of the dt/cent ; or he 
may confefs or avoid it, by replying, “ 7'hat true it 
“ is that fuch defeent happened, but that fince the 
defeent the defendant himfelf demiied the lands to 
** the plaintiff for term of life.” 

Colour (color iignifits a probable pleajTjut what 
is in fail falle ; and hath this end, to draw the trial 
of the caufe from the jury to the judges : and tber*- 
fore colour ought to be matter in law, or doubtful 
to the jury. 

The replication, where new matter is offered, 
concludes with hoeparatus ejt verificare, fo as fo give 
the defendant an opportunity to rejoin j but if the 
plaintiff takes iflue on the defendant’s plea, and it 
be a matter to be tried by a jury, (hen it concludes 
tu the country. 

But 
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But if there if new matter in the replication, the 
defendant may rejoin, or put in bis anfwer, called a 
rejoinder (rejun^io)^ which is to be a fufficient an- 
fwer to the replication, and follow and enforce the 
matter of the bar pleaded : and if the defendant de¬ 
part therefrom, the rejoinder is not good. 2 Lill. 

4.33. 

Depaiiure in pleading is when the fecond plea 
contains matter not pursuant to the former, and 
whi^h does not foitify the fame; and when the re¬ 
joinder contains new matter fublequent to the mat¬ 
ter, or not fojfame, this is regularly a 
departure, (jo Lit. voj. But where a man pleads 
any thing which he could not have fliewed at firif, 
it lhall nc'cr be recKoried a departure ; fo where he 
foilifics it in the frirnc manner that he phaded it ; 
but if he tortihts in ;:nother manner, as by efpecial 
cuftom, it will be a departure. Telv . 14-. Dyer 25 
StiU 260. jfoft. 262. Leon. 150. Cro, Car, 257. 
The phiintiri-' may anl'wer this by way of furrejoinJer 
(guadrupiicatio)., upon which the defendant may re¬ 
butt ; and the plaintili' may aiifwer him by a fur- 
rebutter. 

Tt is very feldom the pleadings run to Aich a 
length, unlefs in .actions of trcfpafs; tlicre the 
plaintiff, after be has alledgcd in the dcclarution a 
general wrong, may, in his replication, after an 
evalive ple^ by the defendant, reduce that general 
wrong to a more particular certainty, by afllgnitig rhe 
injury afrefli, with ail its fpecific circumflances, in 
fuch manner as clearly to afeertain ajid identify it, 
confiilentiy with his general complaint; which is 
called a new or novel ojUgwrient, As if the plaintiff 
in tr^fpafs declares on a breach of his clofe in D ; 
and the defendant pleads that the place where the 
injury is faid to have happened, is a certain place of 
pafturc in D, which defeended to him from B his 
father, and fo is his own freehold ; the plaintiff may 
reply and affign another clofe in D, fpecifying the 
abuttals and boundaries, as the real place of the in- 

jury; 
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jury; which in fa6): amounts to a* new declaration, 
to which the defendant mayjuftify, by alledging new 
matter; and frequently fuch juliiflcations lead the 
parties ipto thofe great length of pleadings before 
they join ifltie, 

Thfy are fometimes met with in replevin ; but 
moflly 11 lore they come to a lebuiter, there is a de¬ 
murrer, which brings the matter of law to an ilTue 
be foie lilt* t ou«t. » 

It hath been previoufly obferved, that duplicity of 
pleading muff be avoided, hivery plea muff be lim- 
ple, imire, connedted, and confined to a fingle 
point: it muft: never be entangled w'ith a variety of 
difiindl independent anfwers to the fame matter; 
which muft require as many difFeicnt replies, and 
introduce a multitude of iflues upon one and the 
fame difpute; for this would often embarrafs the 
jury, and fometimes the court itfelf, and at all 
events would greatiy enhance the expence of the 
parties; yet it is frequently expedient to plead in 
iuch a manner, as to avoid any implied admififiun of 
a fad«, which cannot with propriety or fafety be 
pofitivciy affirmed or denied. And this may be 
done by proitlfatioii, whereby the party interpofes an 
oblique allegation or denial of fome fail:', proUjihig 
that fuch a matter does or docs not exUt; and at 
the f.mie time avoiding a direct affirmation or denial, 
Co, Lit. J24.. b. and it muft come after mn^ 

and net bcfo*e in law. Com. 216. b. 7 'he ufc of 
it is, to fave the party from being concluded with 
lefpecSl: to fome fadl or circumftance, whichCiift^noc be 
dire^lly affirmed or denied without falling into du¬ 
plicity of pleading; and which, yet, if he did not 
thus enter his proteft, he might be deemed to have 
tacitly waived or admitted. Thus, if a defendant, 
by way of inducement to the point of his defence, 
alledges (among other matters) a particular mode of 
feifin or tenure, which the plaintiff is uiivi^iiling to 
admit, and yet defires to take iftue on the •principal 
point of the defence; he muft deny the fcifui or 
tenuie by way of proteftation, and then liaverfe the 

defenfive 
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defensive matters So if an award be fet forth by the 
plaintiff, and he can affign a breach in one part of 
it. viz. the nonpayment of a fum of money, and yet 
is afraid to admit the perFormance of t|ic reft of the 
award, to aver in general a.nonperfornrnnte of any 
pare of it, left fomething (hould appear to have 
been performed ; he may, to fave bimfelf any ad¬ 
vantage he might hereafter make of the general non¬ 
performance, by alledging that by proteitation ; and 
plead only the nonpayment of the money. Co. Lit, 
126 hog, Plac, 70. 18. Vin. Ah, TitU ProUflatiori, 
(n any ftage of the pleadings, when cither fide ad¬ 
vances or affirms uny new matter, he ufually (as has 
been faid) avers it to be true; on the other hand, 
when cither fide traverfts or denies the facts 
pleaded, be ufually tendcis an iiTue; the language 
V)f which is different according to the party by 
whom the iffue is tendered : for if the traverfe or 
denial comes from the defendant, the iii'ue is tendered 
in this manner, “ and of this he puts himfelf upon the 
“ country^** thereby fubmitting hnnrelf to the judg¬ 
ment of his peers : but if the traverfe lies upon the 
plaintiff, he tenders the iffue, or prays the judgment 
of his peers againft the defendant thus, “ and this he 
“ prays may be enquired of by the country.** 

jBut if cither fide (a^ fur inftance) the defendant 
plead? a fgecial negative plea, not travcrling or deny¬ 
ing any thing that was before alledgcd, but dif- 
cloflng fome new negative matter; as where the 
fuit is on a bond, conditioned to perform an award, 
and tlft defendant pleads, negatively, that na 
award was made out, he tenders no iffue up¬ 
on this plea; bcc^ ife it does not yet appear 
whether the fact will be difputed, the plaintiff not 
having yet afferted the exigence of any award ; but 
when the plaintiff replies, and fets forth an aiftual 
fpecific award, if then the defendar.t traverfes tb<! 
replication, and denies the making of any fuch 
award, he then, and not before, tenders an iffue to 
the plaintiff. For w'hen, in the courfe of pleading, 
they ceme to a point which is affirmed on one fide, 

j and 
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aiid dcnied on the other, they a e then faid to be at 
i.Tue; and a!!'their debates bci: g at laft contra6lr<J 
into a fingip point, mufb nnv/ K<: determined either 
in favour ofi the plaintiff or <'rf- ndanr. 

ItTue (fxituSf from the Fntuh tjjurr^ i. e, emanareS 
generally fignifies the point of ir.ati* r iflliing out of 
the allegations and pleas of the pLjijitift ami defend¬ 
ant, rorfifting regularly upen an affirmative and 
negative to be tried by twelve men. i hiji» 126. 11. 
Rfp. I o. * 

Jiut there is likewlfe an ifliie upon the matter of 
law, that is, where there is a di murrer to the de- 
rlaration, plea, replication, i^c. and a joinder 
thereto, which is to be determined by the judges, 
I. hji, 71, 72. 

Demurrery cometh of the Latin Vk^ord demorari^y 
to abide; th-rreforc he who demurs in law is faid to 
abide upon the point in queftion, for it confefics 
the fa6ts to be true, as ftated by the oppofite parry; 
as if the matter of the plaintiff’s complaint be infuf- 
ficitnt in law, as by not aflignirg any fufficient tref- 
pals, then the defendant demurs 10 the dLclaration : 
if, on the other hand, the dtu iiJani's cxcufe or 
plea be invalid, as if he pleads t he committed 
the trerpufs by authority from a flrangcr, without 
ft-tting out the ffraii'ier's ri'»ht : hire tiic plaintiff 
may demur in law to the pie-a; and fo ftn in every 
other part of the proceedings vvherc either fide pei - 
ceives any material objection in point of law, 
which he may reft his , 

Derrurrevs aie general or fpecial\ goieraly where 
no particular caufe is alledged ; jpetialy where the 
particular objcclion is pointed out, and infifteJ 
Upon as the caule of demurrer; fnd that as a general 
demurrer conteirerh all fuch matters of fa< 5 ]fc as arc 
fiifHcientiy pleaded, fo hethatdcnniis fpecially, can 
take no advantage of any other matter of form than 
what \s cxprcfTcd therein ; but he may of any other 
matter of fubflance. C&. Lit. 72 a. lO Co. 88. Mat¬ 
ters of fubftance, that is, the omilTi. n of fuch ma¬ 
terial things as are ncceffary to fhew 'a right in the 

F plaintiff, 
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plaintiff, or matcr'fjl for the Jefendant in Ivs pie;), 
may be taken at!vantage of on a gene;.'! ilenujr- 
rer ; but matter t>f foun mull Le JpecMl'y 

alletlged, and affigneu as Cdulcs of demuiror. iV.//. 
27 Eliz. c, 5. I. 10 C't 8d, D:rL*pIin\ 118. 
2 LJ Ray, 798. 2 S(U'^. p/ j. iVwV. 4 Iv'5 

ytnn. c. 

'J'he form of fuch demurrer is, “ by averting ihe 
“ declaiation or p'ea, rc|liic.i:ion or i(.joiiui< r, to 
'•* be InfufEcient in law to niaintain the aclion or 

defence i and therefore piayin'.: judgo’cnt f'<!' 
“ want of iufficii-nt matter alltiigtd.” A:m! tip '-i 
either a y'^enetal or fpecial d^miurer, tbs, opi-uiue 
party “ avtrs it to ba lufHcitnt,” which is. ta'.Ud a 
joiti'W in demurrer^ an i then the pariiiS ..rc .it ilfie 
in point of law. Co. Lit. 72. a. 

^It may not be i npiopcr to obfetve, tiatdu.i:ig 
the whole of thefe proceedings, vi^. fn-m line dc- 
Jiverv of the ('ccLiration, if is neccliaiy ihv. both 
tilt' p-ittifs be k'cpt or continued in come from d.iy 
to viav, until the final dclcirmn.si'on the 
For the couit can detir.innc noth.ing, unliJs m the 
prfdcnce of botn the parties, in perK n or by their 
aitoinies, or upon detault of one of them, alter ap- 
p<'nance, and a time prefixed Jor ihcit apjv'aiaoc-j 
in <ourt again : iht refoie, in tiic (. Murlc ot p'eadno.:, 
if either pa^jty negktt* to { iit in his lieeiaiatiori, 
pi'.o, replication, oioindcr, .md the like, wiilim 
fl'iC time allotted by Jf.e ltainliii..» rul'cs ct ihe court, 
the p!:i:iu.lf, it tlec irniffitn) be ins, is l.t J to te 
nonfcic, *or nr>i to ioilow and puilo.- hi,'. 
and fball lufe the bentii: of ins win ; or ;1 it i:e on 


the iide of the itfciid., =% 


jiiJltrc*:)' 


uii' be aguiiilt 


him, for fuel) Ins dcfaulf. And w;i! bcfcrc ifiue 
or dciriurrer j.nncv'I, as after, a day is continue.ly 
given and enircd upon the record, f i' the (>.i.tics to 
appear from lime to tone, as the i xigence tjf the c.dc 
may require. 'M.c giving of tin.> day is cai!;-d the 
continuance., becaufe thereby the proceedings uie ton- 
tinued, without intesruptiop, from one adjoio .i.ncrit 
to another, if thclc continuar.ces are omitted, the 


Came 
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caufe is j]v?reby difronh’niied, an^ the (lefcncl-int is 
//;>, without driy, fnt this term : for by 
his appe arance in court he has obeyed the rominand 
ofth^; itirii'js writ, and unicl's he he adjourned over to 
a day certain, he is no lonj»er bound to attend that 
fuininons ; but he miift be warned afrefli, and the 
whole mult beir'ii dc nova. 

It has bfen ; heady that demurrers are to be 
deterntujoil by th''judirc?c5f the court, u|>on f'dcmn 
arj.MJinc}>i by counfel on both Tides j and to end 
a tieTmiT'. r b(j(>k is n>adc up by the attorney in this 
court, is to fupport the dern o-.-er, cortainin^ 

all iiie prccc'dinfrs at len'rth, whicii are sf t.-vvards 
entsTC'i 0:1 jecord, and delivered to the Tecoiuhsry in 
court ; a hrh T fs then rriven to a ferjeaiit t" move 
for a [dies conjiiu) a day to hear the cow nod 

on hotn iidcs, which is granted by the Cv-uitoti inc 
readiiv, ol the recoid j the rule is then drawn up 
for th<»t puif oTc, and the caufc cnfn d, c ’pie« ut the 
deinurrer bock arc then made and delivered to tach 
ju4ipe to peruTi', ore W'ck at le.ifi i'cro e the day 
appoifH«d for the ari^umtnt bv the pjiintdt's attor¬ 
ney, iv’io or wb:ch ar\. tr> i'«' p. fvr by :h.-attorney 
for the defendant tvi’o days o.fo.-o the ..r-'.un ent, <:i 
he is not to be heard, 7 v E, /" > 2. R. Ad, 

6Crt'a,2. or the day app; intcd ; the fe* j: a!Us on each 
jide ajMCje liic ci'iniirrtr, li'hich is thtfi determined 
by the court, and judrooent is thcrcupf>n accoid- 
insily If rno a.tiirm be in debt, and jed^- 

nieiit is i^iven for the plaintifl’, the ju».iMTient is hnai ; 
but if in ca e a wnr of inquiry of damages niuit 
be awaidcd, before the plaintifl’ can have final judg¬ 
ment. If iud 'iiienf be for the d'-ferulanl, the 
judjtimcnt i.*-, that the plaintifl' ‘‘ n bd pet 

“ bretf^’* t.ii,'e no:bini» by his wn:, find that ti e 
deferivlwnC t:nt hue die'* pu witho-it uay. If^oocts 
///.r. 60-^, 'i hus IS an iiruc in l.*w or demurrer dil- 
poTd o:. 

An ilfuc of faci is where the faift onlv, ami net 
the law, is <lif;.uftd : and when he th-ir Jenic.^ or 
travcifes the fact pleaded by bis aniago.iid has ten- 

F deiC'J 
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ciered the ifli.e, thus, “ ard this he preiys may he en* 
quirrd of by the t-'or, “ and of this he puts 
“ himfeif on the cjv.ntryf it may imtTJct.li;'tclv be 
fubjoined by the oiiier party ; “ and the fill A. B. 
“ doth the like f v. hicb done, the ilTite is faltl to be 
ir.iiK’cl, both parties bavin:; r-f^recd to refJ the fau* of 
the caufc on the truth ot the fe.tl in queftion to the 
determination of a jury. 

ir may f.'meliincs happen, that after the defend¬ 
ant h^s pleaded, nay evtn alter ifi’ue or demurrer 
joined, there may have erirn ffunc n-'w matter, 
which is proper for tii*. defcfcl.int to plead ; as, that 
ihc pKiintifK, beinr; a/rr/.v'ye/r, is fiii-'e i«iarried, or 
tl'.at fhe has ni'Cn the defendant a leifafe, and ihe 
liVc; h'^ic, if the deftndant tabs advantage of this 
new matter as early as he pofiiMv c<’.n, z\z. at tlie 
day g;i\cn for bis next appearan'c, he is permitted to 
plead it, and is called a plea, f?/{s darrein couthui' 
ance-, or flnce the lafl adjonrumen?-; for ic would be 
unjuft to exclude him from the b:'iv fit of this new 
detc'iice, which it teas not iii b'.a I'.ower to make 
\vl:‘’n be nleadecl *he former : it is d.i'U’trous to rely 
on fuch a plea, vMiiioui c’uv? cc j’.JiJerafion : for it 
cnnfciics the mairer v/bich vv.is beiore in dilputcbe- 
tv>'C'.*n the parl'e?, (Va. Ikuz, At).; and it is not 
allcvvyd to be put in, if any eoj.iiiiuance has in- 
ttrvent'j beit.vren tbeanfl i i-i fb,., f^^•fh matter, and 
:i:e jd' adinp ot it j *i>f tK 
•';f nc'^lvC^.i, cv lacl.ej, and 


i’!e doi'^ndant is cuilty 
:■ ppv !-. i t-» icly on the 
!“. 't , allc\;rd i ft'T 


veo 


i ■,n ; h- caufe 
■ 'hvr ty n imcly, by 
h IS (M ’ h^' nature of a 
i d'ltf the opprclSon 
is no%v t’l'iMMf r< ndered 


incri.a of h’s former; .m ; 

j iltfn"rr*T i ^ t<. 

then ix-iK-i ina^ be ha.! ;:! , 
writ ♦■if audita wl 

bill In equity, to b.* ndi^v 
o! the j?l jittiiff Tb.is v. . 
uicleJs, fi;r:v t.njits have (litvvu f-ryuch indul¬ 
gence in a kmjiiiary rehel wp' n motion. 

Ld, Rayfn 43Q. 

When the parties areat ifi'.'c, as before mentioned, 
the court awaids a writ of huu'e faiias upon the nd}, 
conmiandiiig the fhcrifi’ “ that he canp to come before 

the 
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fi.f Jrj/?i-rr at \V’cftin!:'irtr (on f'ich a day) 
iTX't'.m f:cc orhi iuivfuttncii of the body of the couKty^ 
if ivi'Oh'i the truth of the matter may he letter ktmwiy 
and uh'i are mV her of kin to the p lain i iff or defend- 
c'i;t^ tj reery::^.; the t} vth of the ijjm hetiveen the 
! iij j.iry iii not f nnnojicd upon this 
wilt, . i;J thiTcf’..ri i'rit appci'irinir .st the Hay, muft 
'.i, r;i ,!,'• tU and a compulllve pr.icefs 

ip i ,» ti'i-' ?t<II thv j'iro''P, cdjfd 

a ni.i-iii cer;.<,rci jij>,ifo>um^ cormandin-r the*jherijf 
’nne the oj the jur ors^ that they appear at 

\W." ri: i^i.r (the !!c:<t return cia\- alter the 

*'■ !5 t\. nuh fj I'fo' c that day the chief 

)'>li'ce frr.'i‘..y.i L >!vJo,i cr WeHniiofler j’ (if 
the !;■ : ’ ! i-j) h.jt if the vc:;u‘* ha hid in 

the CO .’.s ly tic. then, uni. f. before 

; xVcdn'. fday the day 

i.f of our lord the k'sno^ appdntcd to 
“ tale the (s/fi-z-'s an / for ,l.c faid county.^ Jhall firjl 
“ come at (>.\h'j i, L\\" (the phee where tlie «w,/.c3 
are ufu..!!y h i.-L} 

'('heia v.’i renlr.'., .'.r.J huleascorpora;hr. Ic'-unt^ 
are ulnalie i.tit toiptbrrj and il tbe e^uic is to 
be tried in Lond-n or .IPldlhiev., the venire is made 
rcturnabii; t'..t ii:i^ tet i n ot tint ^erm wlnii in the 
i/lue iS joiue.l, ,inJ liie h'deas c'jipcra tiie ue:'t return 
day after tiic day of trial ; as, tor ii'diaucf, it the 
caule IS to be tried the l.ift I'uiiiifi: vi’ithm tne term, 
then if the ircneral leturn h ij pjps atter that day, 
that is, tlic proper return d..y lor it; if afte.’ tens), 
the ili't gen.ual return day oi lijc next ti rin : il it is 
a country ca lit, tlic venire is man; returnable cn 
the hit gencial ixturn «'f the fame teim wbcrei^i the 
illue is joined, vi%, Hilary or Trinity terms \ which 
from the making up the ill'ue therein, ar.- usually 
called illuable terms, and the habeas corpora on the 
firll general return of Eajhr y they are taken to the 
llieriiK of the county where the venue is laid, who 
returns the names of the jurors in a panel annexed to 
tlie writ, (viz.) a little pane, of oblong piece or 
parchment. 

^ T* T r 
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If the flierifF he not an indifferent pcrfon, 
as if he he a paity in the fuil, or be related by cither 
blood or afTiiUty to cither of the paitie;, he i-^ not 
then ti'uileci t*.» return the jury ; but the nXi^irc Ih-tll 
be dire cited to the coi(*ncis, who in this, in nunv 
other, inilanc 's, are the fuuiiitutes of the fliinff, to 
cxecviii proC(.ls, will n he is deemed an irnpioper 
pcrfon. jf anv exception lies to {he cori hei?, the 
VJfiire lhall be diu^ted to two clerks of the court, 
or iwo'perfons of the county named by the cou«t, 
and fworn ; and theie two, who are called eltlor*-, 
or tltcljrs, fh.til indifferently name the jury, and 
tncir iciurn is ritinl. Fortefeue delaud, c, 1*5. I he 
clt'jfeof mfi prius was ihleried by Utal. JP'. 2. 13 
Ed. i. c. 30. then the pleadings on both hnc*'. are, 
fairly enticd on a piece of parchment If imped, 
w.hich is calicd a lecord of r-tli prius., and 
parted thiou«h the jirop'r olHcci, is oeliveicd to the 
judge's niarfbal, with the habeas cotpoia juraiorum., 
and flicriff's rciurri annexed, whociiters the caiifc 
fi.u on the day appointed the i\’-rtics afi^^pd, 

and the :s c Jltd on in it’s hue cowrie; the 

recoi j <. r a Miorc aCCounr of if, is then b»»ndeii to 
the juJ 'i, to p'^iule and oinc'-ve the pleading*, and 
, ice w'hr*t illu-s the , r-* to niauitain and prove, 

while the jury is cahed and Iworn : the cafe is then 
opened, rtrlbonihc parr (>> the plaii ^fl, and aiter- 
waids lor the defViid.'nt, by their cou.mV!; and when 
the evidence is go.- thiougli on both iides, the 
judge, in preftneo of the partie*, the counfel, 
and all oincrs, iuiiiS up the whole to the jurors, 
with fuch remarks as iie thinks ncitfirtry for their 
diie(;iion, and giving his opinion ot Liwariiiug 
upon that evidence; upon which rhe juiy are to 
confider and return their verdiU at the bar, which, 
fyhen dune, is recorded in court by tnc clerk of the 
»/}';and then they are difchargi'O. 

If the ili'ue be found eitiier for the plaintiff or 
defendant, or i’pecialty, or if the plaintiff makes 
default, nr is nonfuit, it is entred on the record, 
and is called a pojha^ which being enteicd, judg¬ 
ment 
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rrent may he fioncd thereon, unlefs ordircd by the 
court to the contrary, fur the verdict n’.ay be fuf- 
pf’ndal for certain caiifes by a motion for a new 
trh*], or jtrrtfied. 6 Mud. 22 Salk, 649, Soxc- 
timts, if ihi.ri; ar’fts in the ca!e any diffi nilt mr.tJer 
t'A law, the jury, for the f-ike of better irifiirrnacion, 
and to aioid the dan^icr ot h.'iv:n'r their xerdict 
rtfftinftu', wiil hnd a fr-ecidl vcrdicl:; wiiich is 
fi'ounde.i .n the 2. M *• '?o. 

2 ; .iiid herein is iLicd the tii-kcd t.uits’as tlicy 
;::id them to b>? proved, and pra^ i^.c advice of the 
Court theieon ; concluding coiuliiiunally, tbat if 
“ upon th.'ivhuid matter tie covat jhall />* cf opinion 
“ that the pluiritiff had canfe of a^li «, they then find 
“ if other wilt', i'jtn far the defend^ 

“ ant.'* i'tus IS entered at kngui on the rccoid, 
and afrerw i:.Js arirued .^n^^ dcteniiiiied in court. 

Aiioilier method (>t finding a Ipecics of fpeci.:! 
verdict ir, ^hen the jury find a verdict generally fir 
the plainrifi*, but lulijiit neve;theie!:s 10 the opinion 
< f the jud/e, on a jpeclcd ea.e iLtcd bv the co-jnft i 
c«r. both hues with Kg';rd to a rr.rrte. of Ijiv ; wh en 
hath thi advantage over a fpecial veidicf, that it is 
altendtJ with much Itfs expence, and idoiains' 1 
mucii lpe..dier decifion, the po/lea being fiayed in 
the haiidt of the i>ffircr oi ni/'i pr:< s, till tne queftion 
is determined j and the verdict is thon ct.tercd for 
the pUintitf or dcfcmi.iiit, as the cate may happen, 
li'jt as n'-thing appears upon record but the general 
verd'ct, the p.irnes Hre piccluded hereby fiom the 
benefit of a writ of error, if difiatished v/ith the 


ju comt upon the point i.f iaw, which 

make? it a thing to be wifhed, that eitiier a,gmctbod 
could be devifed of cither leflening the expcncc of 
fpccial verdicts, or elfe of entering the cafe at 
length upon the pajica. But in both thefe cafes 
the jury may, if they think proper, take upon them- 
felves to determine, at (heir own hazard, the com¬ 


plicated queflionof fa( 5 t and law, and witnout either 
i'pecial verdict or fpecial cafci may find a verdict 

F 4 abfolutcly 
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al^foiutcly eiiher for the plaintiff or defendant. 

Lhu 386. 

But to return to the verdict of the jury, where 
it is generally found either for the plaitmff or de¬ 
fendant. In this calc Jt has been alreidy obferved, 
that the judgment rnay be flayed for rcitain taufes, 
or li.i illy arrefled ; b'l it cannot be entered until the 
next term after trial had, the caule be tried 

within the term ; fo that K any defeft t.f J jflicc 
happened at the trial, by fiirpiize, inadvertency, or 
mifconduit, the party ni.iy have relief in the court 
by obtaining a new trial j or if, notwithflaiiding 
tiic be rcgultrly dei idt-d, it appears th. t rhe 
complaint was « ittic-r not acHonabie in iifelf, or not 
made with fuffioi ’nt preciflon and accuracy, tiie 
party m..y fuptrfedc it, by arrciting or ftay-ng iis 

jufk>U!Chi, 

Caufes of fiifpcnding the judgment by granting 
a new trial, arc at p'-elont wholly extrinfic, aiifing 
from matter foreign to, or /ichors, i/a rccor/i. Of 
this foit arc want of m'ti.:'.* cl trial, or any flagrant 
niiflbehavioiir of the pairy prevailing tewards the 
jury, which may have influenceci ihcir verdict j or 
any grofs mifoehaviour oi toe jury amongft them- 
felves : alfo, if it appears by the judges report, cei- 
lifted fo the court, that the jury have brought in a 
verdict Vvithopt, or contrary to evidence, fo that- 
lie is realonably diftlitisfied therewith, ntfi 

pr'!-'Si 303-4. ; or if tht.y have given exorbitant da¬ 
mages, Cth'ib. 357 . ; 01 li'the judge himfelf has mif- 
diiCcled tl'.e jiiiy, to tii.ii thty found an unjuftifiable 
verdict; for th.Tc and Other reafons of the like kind, 
the court will .iw^rd a <econd trial, iloc if two 
Juries a'>^rec in the .'arne, or a ftmiiar vertiicl, a thud 
la feldom awaidui, 6 Mod, 22.; for the law wmJ! 
iKJt readily fuppeff, tiiat the vetdiit of any one 
fubfequent jury c.in countervail the oaths of the two 
preceding ones. 

'I'his mode of granting a new trial, particularly 
where it could be (hewn that the jury had grofsly 

fniPoehaved 
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rriifhehaved tHemrelve-?, is of a extremely an- 
tient, and thcr are inlHnces in the yt..tr hooks of 
the reigns of E'i 3. //. 4 7. of j h^ing 

flayed (e\cn after a trial at bar), and new venires 
awardtM, hccaiifc the jury had eat and drank .vith- 
out coiilent of the and becau/c tfie ulaintifF 

h. ul p'ivately oiven 2 paper to a juryman befru' ne 
v.as iwo'n Ih-aok. /lb. tit. vrrd. 17. 18. 75. And 
upon th'jfe Cltynn Ch. Jm. in 1^55. rroui.dea the 
lirlt pieetde'.t that is repoirod for granting a'new 
trial upon lo'count of excei'five damages given by 
the jury; ai.pi^'heniing xvi'h realbn, that notorious 
pirria'ny in t'.e j’-mrs \vla a principal fpecies of 

i. 'i.lhehav urtr. 466. A few years before, a 

lO ik rif.’ in rhi.. court of granimg new trials 
up.)M the mere ceitolcatc of the j idgc (unlefs for- 
tifl«.d I'vaiiv lepoit of the e' idence) that the verduff 
had u fli.d ag;j-'dt his opinion ; and at that time 
was clearly he’ ,.’ f jr law, thdt whatever matter was 
of force to avoid a verdiif, ought to be returned 
upon the pojlea^ and not mere'y i'armife l to the 
court; Mt pollenty fluu.Id wonder why a new 
wa.i awarded, v, j.:hoj,t anv fuflic'iejjt reafoa 
appt ariiig upon thcrero d. Cro. Eliz.b ib, Pa/m.^lS* 

1 fhcwr.l 2?/. Bto very early in the reign of 
Chmiei the bec>.nd, rew trials were granted upon 
affidavits, 1 Sid 23^. 2 Lev. 140. and the former 
llticllnefs of the courts of law, m rerpedt of new 
trials, having driven niany parties into courts of 
equity to be rtheved from oppreflive verdiefts, they 
are now more liberal in granti'*g them, the maxim 
at picfent adopied being this, “• that (in ail cafes of 
“ momcni) where juftue is not done upon one triidy^ht 
“ injured party is entitled to another ” i Bu*". 395. 

The ground for a new trial (if the matter befuch as 
did not, or could not appear to the judge who prefided 
at niji p^'ius) is difclofed to the court by affidavit; if 
jt ariics from what pafl'ed at the trial, it is taken 
from the judge’s information, who ulbally makes a 
fpecia! report of the evidence. Couiifel arc heard 
on both Tides to impeach or eftabbib the verdi6f, and 
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the court give their reafnns at iarire wi.y a new 
examuiation ou^ht or o.i<rht not to he allowed : the 

o o 

true import of the evidence is duly Vvci-ihcd, fallo 
colours are taken off, and all po nts of’law which 
a»o!e at the trial aie upon full Jl liberal ion cic-iiy 
exi'Iain'’d and fetilifl. 

A motion for a naw trial f'.'.nnot he niade after 
the appearancf thiy of ili«^ rt tuin of tne (<.iice 7 ’i ar'- 
pora^uratorurn^ iini'.-fs ihe foundaiiini ct '.h-j rj’oiiijn 
DC a fiCt not dilcl.Jed to the paiiy til! after that 
time, /.u/mrs 4 4 

Airolt of judgment arifes from fMrlnfic caoTc.''', 
appearing upon the fare of the re«0'd; us, if the 
cafe laid in il.e declaration iiot fufii.ienl, in p I'lit 
of laA’,to f tjik! an avTlton iiprn, ot \v.ir:e I'U' w'' .cl 
materially differn from the jdcaiiing: and ifiur ic¬ 
on : and the rule w'lih re^-ird to .ui< d'; of iuii/iv.cnt 
upon matter of l.r.v is, “ ':vh/ttevcr isuL'fu^td in 
“ arreji of jiulgmiut^ muf be fu.h niaitcr ns 'iV‘)uUf 
upon deffiuficr^ b,ivc been JnJ iunt io over tun: the 
atri'.n or pltci as if, 'in .in aciion for ilinJer, in 
calling the plaintiff a yc:i\ the defemhn.t dinies 
the words, ami tiic lil’iC ib Join d ti.c eon. Nov/, 
if a verdict be fo.iml for the plaIntilF, th.it the wo-ds 
were acl-rally fnoken when-bv tne fa^l is cfl.iblifh- 
cd, ftill the defendant may move in aricil of j-idg- 
mciif, that to cal! :i man a yew is n it acf ionabie ; 
and if the court he i.t that 0[jiniti.'., the judgimnc 
fliall be arreftfd, -oi i never tiUtc.! f'r the jdainflr. 
Exctrptivuis that aic noved in air it of judgment, 
mutt be much more materi.d and gir.rinj; th..n fuch 
as w'iil maintafn a demurrer: or, in oiner words, 
innliy inaccuracies .snd omillions, u!;ich w-.mld he 
fatal, if eaiiy obferved, are cured by a hirfequent 
verdi£l, and i.ot fufrertd, n tic: latt ilage of a caule, 
to unravel the whole pioceed/ngs. 

Trial by record, is only ufed in me particular 
inftance: and that is, where a matter c f record is 
pleaded in any adtion, as a finey a judgmnit, or the 
like; and the oppofite party pleads, “ fiul tiel 
“ record,’* that tferc is no fuch record cxitting: 

. upon 
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upon this, ifi’ f i-; tendcK’d .mt! j uned ; and h^'re- 
up n» the pajty ple.i'.iif’g the record, has a day given 
hj'ii to |> odu. e It, on which dav prtjcljiiiation is 
rn de in tourc for film to bring fn tb the record hy 
h.m in f'/eeiding a Hedged^ or eije he ji'ail be con- 
‘* d<mncd\' ujid or hi-i liiltiu the pluintiff lhall 
hare jtjDg'ru nt t«> u:n.‘.< r. 'i';:' f.’idl nf this ifl'ue 

is me t! v f'-y the rt ro.d jor, :-.s >'ir Ediv.nd i oh 

ooio. f', ,\ rtt-ord I'r inrohnif sit Is a njoniiinent of* 
fu nigh a nature, and importct!i in itfelf luch ahfo- 
lute V i :ry, ih.it it‘ it lx. plcad-.i': that there is no furh 
recoid, It fhiil not r^ctivc .iny trial by wiinc-r'-, 
jury, < r'ithera ilc, Ij'jC only by itfelf. l. In/K 117- 
■j.6'0. 'i'iiijj lifks of nobilitv, as whether cur/ or ni> 
eurl^ bu) on or n > la. on^ ihall be tiitd hy the king’s 

wnt i,r p.itcni only, which is matter of recor^. 

6 Rep. 5 Alfo ill c:.h‘ of an aJien, v/hether a.'ienj 
Jri.ad, 01 ene/n)^ fhali be tried by the league or treaty 
betv/cen his freereign .iml ours ; for ev* ry league or 
ir. aty is of r.conl, 9 liep. ; and alfo, whether a 
nianor b.’ In Id in nntie'it dan:fre^ or fliall be 
tJi d i y tiu' lecorJ of i.)oc)rn}IfdV iji the Exchequer. 

If judginent is not air-ft.d or fulp^ndcJ hy a 
new fii.d, It IS then to he entied on the roll or 
record of the court ; and juJgrnerfts are the fen- 
tenn's «u' the l..vv, pionounccd by the court upon 
the niattei coM’.a'ned in the record, anfl are of four 
forts : jirji^ where th*; facts are confefied by the 
parties, anci the law determined bv the court ; as in 
cafe of jvidg'nent upon demurrer: fccondi\\ where 
theliw IS admitted by the parties, and the fud« 
ciii’piit'.d, as III cafe of judgment on a verdici: 
tLirdhy where both the faiSf, and the law tfifin;; 
thereon, are admitted by the defendant, which is 
the cafe of judgment bv canfcjjicn or default: or, 
ladly^ where the plaintift is convinced that cither 
fa£f, or law, or both, aie infullicient to fupport his 
abtion, and therefore abandons or withdraws his 
prolecution ; which is the cafe in judgments upon 
a nanfuit or retraxit* 
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I'hc jud^mcnf, thoUj'^h pronounced or awarded 
by t)]c jiidoc-s, is not their ilcteimifi .tl'm tsr IVn- 
but the dclei minatioM and Centerce of the 
law ; it is the conclufion that naturally and re,(U- 
larly fo’Knvs from the { ic-Mift-s cf law and fadl, 
which fland thus : Atraiji't him who h^ith rode over 
my corn, I m>ty recover d imaf»e:. by law ; but y/ 
hath f''deovir my corn, tb.urt'fi^ic 1 Ihall recover 
dama ws agaii'.il: //. !t rtie m;:jor piop.ifition be 
tlenitV, this xi a d^inuner in law : if the minor, it 
is lh''r, an iHAic ir. favTl ; b*i;t .f both be conhfl'ed (or 
dtiumined) to be right, the convinnon or j'jclgnitnt 
of i)-o c')i-tt cannot I'..;l fi l!ow. Winch jinlg.-.eiit 
ur cni'l'n'i 'o dcpi-ncj not, theiefore on the aibniaiy 
rap:.«:e ci- t':* ind".--, be; cmi the b niLiJ and inva- 
ri-able prinei.pl-s n jullice. The judgment, in 
i.'ftli^’ mtudy jMcIcribc'd !iy law f>ir the ledicl's nt i.i- 
ii'iif’. ; and the foit oi .ciion is the vtl’iiv,Ic or 
means of adnniiifti ing it. WHiat that icmedy may 
be, i' indeed fi e rnit.lt of d'!icv.racion and ftudy to 
point cut, and tiwi f. k the ilvleol the jndgnunt ib, 
nor that it i^ dvci<id < i lefolviJ i y the ci>'urt, for 
tfun fhc judgn-.r .-)L m ghr .ippjir to be* the r own; 
b.ut 


;/ /r tC" 


r •» 


CL'.jidri utiim ijt /tV cwinniy 
that the plaintiff Jo n rover hi*. clam...,(s, h.s dviil, 
hib pciic(lion, end ihr bW ; which in.plus iridl tne 
i'ldgmcnt ij.,i.oiv,' ol th. ir (?'.vn ; but the .ift oi ilie 
i«\v prcnouncul etui d.tuned bv inc court due 
' •.■iberatinn eini ct. pioy. 

All thefe I'p'.'tits (M judgments arc ci.Iiei hAcr^ 
Ircutoty offi'ud. Infer;, cutory judgrrents are fuch 
-.t- arc given in the rni ioL* of a cauie, upon fomc 
plf'a, piccctdingv, r, d which i>on!y inter¬ 

media':', and doe*, nc.t fin.dly determine or compl re 
the fuit. Of this iicturc are all j-adgments for the 
] la.ntifi-, upon pk-as in abatement of ti e fuit or ac¬ 
tion , in which it is confidered by the ooutr, that 
the defendant do anfvvcr over, refpondiM uHjhr ; lh.it 
is, put in a more fubflantial plea. 3 imund. 30. 
It is eafy to obferve, th.it the judgment h^rc given 
is not final, but meiely interlocutory; for there arc 

afterwards 
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iftrrvv.irt’s fnrrher procf'? to be hatl, M'iil'U 

the (ierc'»(j;iut hath put in ,i b. Kt r anlvv. r. 

lint the intcilocutory juii.^n^cnts moft ul'iially 
fp k'-n of, art-thofb incoinpiv le j'.jdgmcnl'*’, wher. - 
by 'be MLiht of the plaititiff !<< iinlcMl efl.il-.liiht d, but 
the qu r.tiim of fuii.iintvi by hint is rtot ,.l- 

certamiii: which is a n';-.fier th't be tloPv; 

vvith'mi the infervcntiL>" of a jery. 'l ii s can <m:1v 
hanoen wh'rc ihs plaintifi'!ct<M. "!s ; for w/<cn iiuh;- 
nvnt is. i:iven for the dclendanr, it is always C(>n! 
pl- re as well as final. A.nl t)'"' h.ippcr.*', in the fuff 
place, where the defendant l.jfiess jiidptnent to go 
ayainff him by default, or nihil Jicit j as if he puts, 
in no plea at all to the plaintill’s declaration 
by conf Hion, or c-'gKovit (UVto*f£m^ when he acknow¬ 
ledges the pLnntifF's. demand to he ioft; or by nm 
J\in hifu-r.atv.s^ when the defi ndatit’s attoinry de¬ 
clares he h.;s no inilruclions to fiy any thing in an- 
fwer to the piair.tiff, or in defence of his client ; 
whicli is, a fpecits of jiidgnunt by tltfiL-h. If (heft, 
or any of them, happen in a»ftion£ uiw i -* t!ie fpccific 
tnir.p fned for is rccoveud, ;.s in acSIions of debt for 
a fiiiM certain, thtjudgmuit /s ubfolutcly complete; 
and theiefore it is very u.'ual, in order to flrcngthtn 
a creditor’s fccurity, for the debtor to cxecou* a 
wan ant c>f attorney to fome nominee of '.he credittn, 
empowering him to coiiftls a judgipeiu *in' either of 
the W’ays juft now mentioned ^by nihil diLi.\ co^ji^ncvit 
(io'icn'Tn^ or n n Jum hiformntui)^ in a:i abiion of 
debt to be brought by the credin^r againll %hc dehtt?r 
for the fpecific fum due: which j-dgment, when 
confifled, is abfolutcly complete and binding j pro¬ 
vided the fame (as is alfo req-nred in ai! other judg- 
mtivs) be regularly docqt.et'that ii, abftraddcd 
and entered in a book, accor- ing to the dire£licns oi 
tl e lUtiiteof £^and ^ IP^. tS /VI c. 20. Rut whc'c 
d.miagts are to be recovered, a jury muft be cal.V.i 
in to ..flefs them; unlcfs the defendant, to fiu.? 
ch.iiges, Will confefs the whole damages laid in 
tlu declroation; otherw'ife the entry of th'’judgmeni. 
i>, that the ^dainti/f gu^U to rce^jer In 
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“ (Indefinitely) ; hut hecauie the court hnou) not what 
damay^es the Jnidp^umtiff h.ifh iu/lcdnedy therefore the 
finer ijfiis commanded^ that by toe oath) of tiveloe honell 
and laiuful mcn^ hr enquire into the jit id duinap/Sy 
and return fuch inquifition into erurt ’* "I'his proctls 
is called a lurit of enjuiry j in the exocutiorj of 
which the filer Ir Tny r.sjutJ;:e, and trL-s hy ^ jury, 
fuhjec^ to nearly tlir f i.'!': I.i>v M'.ii condj'i 'r.s as tin* 
trial by jury at nifi priuSj vvTiat damjf^es the piamiifi' 
h.uh^'ncarly fultciined ; and v. lien tiitii venlict Is 
given, which muft afle s Ir-nae damages, the fiierill’ 
reruius the in(]uiliti.)j;, which is entied upon the 
ti-ll in manner of :i po'ita\ “ and thereupon it ;s 
eonjidered^ that the plaintifi' receiae the cxiUi jiirn cf 
“ the damagesfo aff- edy In like niaiitier, v/hLii a 
demurrer is deterntirr. d for tno plaintiff’, upon an ac- 
fion wherein damage'^ are iccuvcrtJ, tr.ejud ^ment is 
alfo incomplete, without the aid of a wiic ot cr.- 
qviiry. 

Jb inal judgments are ujch as at once put an end to 
the uition, i)v declarim^ tli-tt the [)!.mu.jThas * ither 
Ciititlcd hii’ileif, or h, s not, to lec-wer the nniedy 
he flies for. In which c.'le, ii the jMii.jnifiit be ror 
ti'ie plaintif}, “ it is alfo confdered that the defendint 
be either amerced^ fior hi) wnful delay of jufii e. i.i n't 
“ vnniediatelj chying the king's wi it^ by rtndtnag the 
“ plaintiffvhis due." 3 Rep ;i^. or be taken up, to 
“ pay a fine to the in ea/e of anv Jorciblr injury” 
I'hough now, by etut. 5 and o. l/. & M. m. 
no w^rlt oj caiiiA) lh..ii iflue for this hue, out the 
plaint'fF fh-dil pay (is 8t/. and re .illoweii it agjinft 
“ the defendant among iiis oJi'r colfa.’' And 
thtye'orr m ju lgnieiu in this cojr», they enter that 
the fine is r /rutted, and in tee k.rig's brni h cht v 
take no notice of anv tin-, or e-ipiu) a\ ail. Sad’, s 1. 
Cartb. 390. ; but if judgment ’-e loi 'he d'jfeiKljnt, 
“ then It is coiilidemi, that the phintifT, and hiN 
“ pledges of proiccutinn, be (no,:, nally) amerced 
“ for his falle fuit; ami that the delcndaiit may go 
without a day, eat fine die \ that :s, without any 
“ farther coiitinuanJc or adjournment 3 the kir/g’s 
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“ wr’f, c'~Pi’nrinnJinf! h’s atttndanrc, beirp row 


iw 


fully f.;' aud iws injK*ct;icc puLliciv'y 

“ (h'areJ.” 

Atfrr is pnfred, execution will imme- 

cli.tt'!y , ni/ltfs the party n ntd thinks 

I'.iiuulf iJi jiiflly aggrieved by any r.f the { ;<'cetd- 
ip.i:s ; and tlun l>c lias his rtmedy to rt verfo thtm 
Ly r.vfi.ii wiiib in tlic^ nature f/t'apf.cals, v.z. ou* 
ditci q'un i.ijy ot \u}it cj V. lor. 'I LaL c^r attaint, be¬ 
ing (finte tiie }):'.!dlu.c tf granriHg nevv trials) fuf- 
p r.detl, an.! li.eie has not been an ir.ftance of one 
in (y:r looks for many years. nUe Cto. Etiz. 30c. 

C)iJ ‘'J.lL. .'^ 0 . 

A.^n (iu.. 'ita qurielci is where the defendant, againfl" 
v.'lj.iii, iw.'an tiu is rfo. VLTcd, and who is tLtrefore 
in d-ii :',!.r of cxtrution, or perhaps adiusl'y in ex- 
ttuii.i!).. n.rfV be relieved upon C'd inaticr of di'f’- 
ciiarge, v.'hnh h.is h.appened lince the judgment; 
as !»' i’le [d hath given him (fn- trencjl rekafe ; 

or, if ilie dr fv nv::..",t hath paid the deb: to the plain- 
5id', v. iri'oui entering ktisfadt on on the retr id. In 
t!) le and the like c;i!c«, wherein the delijidant i;,:ih 
good I'-.aitii'to pltv.d, but hath had no- cppoittniily 
t.f pie.i iing ir, .ni nudAu qua) cl,'i I.t**, in ihe nature of 
a 0'’; in tfj'.’.ty, to Lie rein-vvd a<;ain'd the ogpitlhon 
oi t.'c jkiiitifi'. it is a win dirtckd to tlie eoiiK, 
tJi-ii t!ie eonipiaii.t of the defene^nt halti 
b'. en I taid, i.ud'iia quatela dcfiudeutis, and then fvttifnr 
ii.iL i.ie O'tii.er oi' eonipla nt; it at it jk ill enjoins iftc 
foul. O) C/iiJ .he- ]iai Ue.s hefore them, anti, fiaving 
,heaid ilitii al!egatit-ns and pit^ofs, to cauk jiiffiee 
to In done between ihem. It alio Jits toi bail, 
wlitn judgment is obtained againfl them by jute fa-- 
liaSy iv« anfwt r ihedilt (>f tin. ir p'n.t ij-.il j anu it 
hapoi'i.s afterwards iJi.a th.e emginal judgment 
againft their principal is itvirfcd ; 'or here the bail, 
aftei judgment had againil them, have no opportuniiy 
to j-la 111 this fpecial matter, and th' iclore thiy Ih«il 
have rcdiefs by audita quetrela, which is a writ of a 
moff icmtdial nature, and feems to have been in- 
venkd, lift in any cafe there Ihould be an opprt/live 
de'ieCi of juflicc, where a pany h.i^. a good defence, 

but 



Of the I3tofcemn03 

but by t1ie ortfmary forms of law had no opportunitjr 
to make it. i R9IL Ahn 308 Ftnch S8. F N B* 
102. But the mJulgenre now (hewn by the courts, 
in griuiting a fummary relief upon motion, in cafes 
of fuch evident oppreflion, has ahnoft rendered ufe- 
lefs the wr t of ^udita qu^rJa^ and driven it; qUite 
Out of pr^iSfic L R jift 439 

But if the jud^nehr car^/tit be arrefted, or the 
party obtain a n wtrial, execution will follow; un- 
iefs the party condemned thinks htmfelf unjuftly ag¬ 
grieved by any of the proceed ngl; and then Ee 
has his remedy to reverfe the fame, by l>ringingii 
writ of error hut he that brini*^ it muft find fub- 
ftantiai bail to proLwUte the fa ne tn many cafes, and 
muft bring it in ti ne fo to prevent the plaintiffs 
proceeding, which mull: b** when he is entitled to 
fign his judgment S/u 1. t, 8. ijCar 2. 

c. 2. \b end ly Cut. z, c 8 

The execution of the judgment is adipted ae-* 
cprding CO the nature of tne a»^tion , theiefore if thd 
|>lainciff recover m a real or mixed at.f on, wherein 
the feifin of the land t!> awarot i to him, the writ 
IS an habett, fac.asJt /T or an hub re Jjktai po/^ 

fejfwnem, Ftncb 4^ o, Co, Lit 31 

Executions m awl:iois where iron^y onU is re¬ 
covered, as a d(btoi d 1 age«' (and not any ^ C'-ific 
chattel) arc* of five ^oii , i am I tne body of the 
dlfrfendant, called a capias ad jatisfaLtridurn^ or 
agatitft h»s goods and f h ittcl , cJlccl a /<-ri jactas ; 
or i^ijilithe goods and pr fi s of luids, called 
^Jewrt fauas, or agtin \ th good., and the pof- 
feffion of hi^ l«pd% called an or a amft all 

tbres, his body, hnis, and good , c^illeu an ex- 
rnt/, 01 extendi facias^ bat only one of thLfe writs 
CS[n be ifiucd at one time. *>. Inf, 143 Co, Lit 2901 
T. Ri^m 346. 

When the plaint ff’s demand is fafi^fijd, etcher 
the voluntary payment < f the defandani, or by 
Cp^ipulfory proeefi, or otherwife^ fati fsciion ought 
to be entred on ihe record, that the defendant may 
not be liable hereafter to be harrafied a fecona 
timb oii the fame account. 2 LtlU Abr, 405. 

OF 
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and ^©650^1*0 of the 

<S;purt« 

I T is probable, andalmoft certain, that in 
very early times, before our conftitution 
arrived at "its full perfedtion, our kings in 
pcrfon, often heard and determined caules 
between parry and party 5 but at prcfent, by 
the long and uniform ui’age of many agee, 
our kings have delegated their whole judicial 
power to the judges of the feveral courts, 
which are the grand depofitory of the fun¬ 
damental laws of the kingdom, and have 
gained a known and dated jurildidlion, re¬ 
gulated by certain and eftabliflicd rules, 
which the crown itfelf cannot* alter but 
by acl of. parliament. 2 Haw* PI. of ihe 

. In this diftindt and feparate cxiftencc of 
the judicial pow'er, in a peculiar body of 
men, nominated, indeed, but not renjovcable 
at pleafure by the crown, conQfts one main 
prefervative of the public liberty, which 
cannot fubfift long in any (late, unlefs'^the 
adminlClration of common juftice be, in 
fome degree, feparated both frpm the Icr 
giOative and alfo from the executive power : 
were it joined with the legiflativc, the life, 
liberty, and property of the fubjedl: would 
be in the hands of arbitrary judges, whofe 

G degifions 







dw^ofls .wojijd be then regulated only •% 
tJi^ic; own opinions, and not by aqy /qnda-i^ 
mental principles of law j which, though le-. 
giipiators tij^ay depart from, yet judges ace 
t^und to obferve. Were it joined with the 
execudye, this union might foon be an over¬ 
balance for the lesiOati^; for which realpn, 
by the ftatute ot i6 tfSr. i. r..10. which 
abolhlied .the court of ftar-chamber, effec¬ 
tual care is taken to remove ^ all judicial 
l^wer out of the hands of the king’s privy 
council, who, as then was evident from recent 
inffances, might foon be . inclined to pro¬ 
nounce that for law, which W3s mpft agree- 
atble to the prince or his officers. Nothing, 
thcrcfojre is more to be avoided, in a free 
donftitution, than limiting the provinces,of 
a judge and a rainiftcr of Hate. ; , 

riis. majefly, in the eye of the law, h alrf 
ways prefent in all his courts though he 
cannot pcrfonally diflribute juftice* 
judges arc the mirror by which the king's: 
image is reflefted. It is the regal office, and 
not the royal perfon, that is always prefont* 
in court, ready to undertake profecutionsi oe 
pronounce judgment, for the benefit and 
pr9te£l:k)n of’ tlic lubje^l. 1?.-8. 

2 Inft, 186. , , 

It is of the gmteff confequence to the 
kiv of England, ami to the that the 

^wcfs.of the judgfe ai^ jury art? kJept dif-^ 
tmd i that the judges determine ihr lawy 
and, th*^ jury the fatft; and if ever they^eOme 
tbj;bc confounded, it will prove theeonfuiion 
sS^dcffroidlian of the law of England. ■ 



of 


». jildgeS of this coiift are at 
fquilpIri-iHimber j one chief Jupfice ^lia 
pO?fne juftices, created by me king’s ietttVit 
parent,’ 4 rho fit every day in the lour 
tb hear^ and determine all mattws of law 


arifing in civil caufes, whether real, j^rjbnal, 
or mixed, and comp^jiinded of both i aod'by 
Stati^o Ed» 3, t. I. they are tf> take no fe^? 
but’of the king j their commiflions, in caHy' 
petix^d^j '^tre durance htte plafita, aftfcriyafds 
quamdm b€He fegiJfmnt, 1J /iK 3. ci 2^. wj'th 
a power to’ reifhavc them bn the addrcla of 
both houies of parliament i but now they arc 
to*continue 4 n their offices during their gpiod 
bjihaviofir, nOtwithftanding any demiic of 
the crown (which was formerly hcld^ imme¬ 
diately to vacate their feats), and their fbljl 
falaries are abfolutely fecure to them during 
the continuance of their commiffions, 1 Oeo. 
J*' r* 83* This aft was made at the earnelt^ 
recommendation of the king himfclf from the 
thrpne) declaring, “ ibat he looked ufonthe inde* 

- pendeiieeanduprightnefs of tbejudgesyds effentid 
4o tbt fmfartialadmintfiration-cf jufiicey as ont 
d the heft feeurities of the right $ and liberties of 
^his fubfe&s i and as moft conducive to the he* 
** near of the crown.** Com. Journ* *3 Mar. 
1761* 

' Seatt & 13 e. 2. Slat. 

the falaries of the judges were afeertained 
< and'di^ablifiied $ during which' reign, ^nd 
*• lantiiithe atcelfion of his prefenfe majefiy'a 
^eai grandfather, George 1 . the fiaries 
of all the judges (the chibf as wcj! as the 
pu.ifne), were equal, wzi fbobs^» ^ yeaf« 
** ’]uj)on whofc acceffion they were iweafed 

G 2 ** by 
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Of the 3|ubg:ClEl and 

** by diftiniS: parents, from thofe by which 
** they were appointed judges, ^/2. The fa- 
** lary of the chief jiiftice of this court to 
double his former falary, and thole of the 
reft of the judges, to half as much again 
•* as their former lahnes.” 

By S/ai, 32 Geo, 2. ^ 35. fe£I, i8. “ the 
<< {Mary of every of the puilnc judges is aug- 
mented 500//' 

By St^t. I Geo 3. c, 23* 3. the 

falaries of the judges are payable out of 
the annual lum gi anted for the fupport of 
his mijedy’s houfehold, and the honour 
if and dignity of his crown. And by /eSf, 4. 
they are, after the demde of his majefty, 
to be chatged upon and paid our of die 
duties gianted for the ufe of his majofty^s 
** civil govcrnruei.t; and until the making 
fiKh provifion, and lecuring the continu- 
** ance theicof, inch lalanes (hall be paid 
" out of the monies applicable to the faid 
** ufes ^nd expenccs.” By 19 Geo 3. c, 65. 

the iiij^rics of the piufne ]udges arc in- 
** crrealtd to 400/. each.” The lalaiies now 
are; the lord chu f luflice per annum^ 

the pui/ne^udgcs '>400/. cdLch ptr/ittnum. 

The pKftnt }udj;cs are, AUfiander It^rd 
JoHghhftugh^ chief juftire ; Sir Henry Gould, 
Kifr.; Sir Geo/ge blares^ Knt. and ^John Heathy 
Efq. 

A judge at his creation takes an oath, 
•f<Tbat h will fet^e the hng^ etrd itultffeienfly 
admtnijhr jufitie to all men^ without ufpeSt of 
r^^‘perfoMSf take no brtke^ gtve no counfel where he 
^ parly i nor deny right to any^ though the king 
i>y bis letters^ ot by exprejs words, command 

« the 



i>^iersi of (he Coiitt, 

« the contrary,**' See, ahd he is ahfwerabJr in 
body, land, and good^ id E^of, 3» 



Dfficers of the 


T he offtos hrevium is the firfl: gir.prin- |r#- 
cipal officcrV>f this .court, and holds 
his place by the king's letters patent^ the 
prefent patentees arc 'John Brenvning, ;,.r 

Robert Eden, Baronet, Frederick TQung^.\z.T\d f 

Edward Gorct Erquires, who execute the ’ 

faid office by John IFalton^ Efquire, their 
deputy. 

There arethreeprtf//&<?«^/<inV^ of this coutf, Prothowu^ 
who hold their offices for life, and arc ad- ri«$. 


mitted by the chief jultice of the court for 
the time being. But the fecond prothono- 
tary is admitted on the nomination of the 
euftos brevhm, who, in right of his office, lias 
that appointment. The prefent protbonota^ 
ties are William Mainwaring, Henry , Earl^ 

.Anthotiy Dickins, Ffquires. Their office ;N* 2, 
in Canfield Court, Inner Temple, , - 

In term time, they attend the fitting of the Attendanc#^ 
court at Wcfiminjler^i for the difparch of fucli 
matters as arife from caufes enrere^l in the 
office, and to inform the court of the Bate of 


^ fuch caufes, and certify to them in matters 
of pra^ice when required. One proth*jao- 
tary attends every day in term (except the 
firft and laft days) at their office, in the /ore- 
noon,from eleven to one, and all attend in 
the afternoon from fix to eight. 

There are three Jecondartes'm tliis court ^ 
pne belonging to each prochonocary, whoffiai; ♦ 

G ^ / the # 







!Duty. 


the 

the'nomination and appointment of fu h fd- 
eoiiciary. The prefent fecondaries are, 
F&tbergiiiy Alexander Gerrardy • and William 
Efquirest In term time they attend the 
court and judges in the treafury, co read all 
the records, writings,^ affidavits, petitions, 
papfefs, and Exhibits j take tninutes of all 
rules and orders, and di»i!w up the fame, and 
take* recognizances in court 5 hive the euf- 
,tody of the court books, in which are entred 
the names of all caufes on dennurref, fpecial 
verdicts, and other matters that ire to be ar¬ 
gued in coiirt, and of caufes that are to be 
tried at barj enter all commitments ofprifon" 
^rs^difconcinuances, and fatisfa<ftions acknow¬ 
ledged upon record, and amend records by 
order of the court, &c. i attend trials at l>aL 
&c. 


of the Clerk of the judgments, Mr. Rowland 
judg ufiiiw. Utkbarrow ; he draws up all final judgments 
after inquifitioris taken, verdids obtained, or 
i.onlbiis had at niji prius, and on demurrers, 
and iffues joined upon nul del record i draws 
up and'enters all continuances neceffary j 
draws up the award of writs of digit and 
peerddofty enters the* fame with the return 
thereof ^upon the roll; enters all fiitisfadtion 
fi :: -V . . upon judgments, when the fame is dofie by 
\ L order of a judge, and not in open court s ^od 
exemplifies any of the above mentioned 
K’ j v. . Judgments, if applied for yviihin a year after 
■' . the fignings of foch judgnnents. 

ofihe ' Clief'k of ,the dockets and declarations, 
dvckeu. liamud Underwood, He enters'upon 

remembrance all appearances po writs of ac- 
tachwicpfs priydege,* wrks of feire fadasy 

&c. i 



jSiPertf of the JiPfilrt. 

'■i * 

dic, fiW with the proihonowrie^, 
pares bail pieces or recognizances to atmch* 
ments of privilege, habeas corpus*s^ aiicl 
ocher bailable writs ifTuing out of the pro* 
chonotary’s office j attends the. cooft^ oir a 
judge, when loch recognizances arc taken, 
and when fuch bails are juglified, or additional 
bail is put m •, and\lfo, when the defendant 
furrenders himfelf in difeharge of fuchdjail; 
makes copies of all Special juries, cerddcaces 
of declarations not being filed againftprifo'n- 
ers 5 and alfo certificates of writs of recordart^ 
and writs offaffit judgment, not being filed a^?- 
cording to the courlc and pradtice of the 
court. And, as clerk to the prothonatorie», 
makes out copies of all the fpecial verdidts 
for the judges, and attornics concerned there¬ 
in, &c. 

Clerk of the reverfals, Mr. Rowland Z>Vy&- 'Clefh of 4* 
harrow I he is jointly and verbally appointed 
by the three prothonotaries, draws up and 
enters pracipe's thereof on remenibrances, 
and draws up certificates thereof to the out¬ 
lawry office; draws up and engrofles the bail 
pieces, or recognizances, in order to fuch 
reverfals, and attends therewith *, and makes 
out the fieperfedeas when neceflary, • 

Clerk of the treafury, Mr< fhotaas Jefferies ; Cierk of «he 
he is appointed, by parole, from the lord chief ircafory. 
juftice, - * 

Henry Brougham is clerk of the jurats, or Crrk of ckt 
one of the under clerks of the treafury, for 
all the counties in England j and is admitted i , 

by the lord chief juftice of the court; and ’ ■ , 

holds his place for lifo. 

Mr, George Stubbs h the 
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treafury-keeyw, 

and ^ 
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and holds his place alfo by parole appointment 
of-the lord chief jufticc, 

Filacer or Filazer (ftlizarius, from the latin 
Jiium) is an officer of this court, fo called 
becaufe he files thofe v^rits whereon he makes 
out procefs. 

’There arc thirteen filacena among whom the 
fevcral counties of England arc divided, viz. 


For the 
Counties of 

K Bedford 
Berks 
^iueks 
Ij, Cornwall 
iGlouccllcr 
Hereford 
* 0 ,cn 
Wofccller 


u. 

Who executed hy. 


I P. Jones, Efq. 

V ENecated bv Mr. 
f ^voberts. No. 4, 
I Hare Court. 

J 


V l«6ndon ^ V-'illes, EA;. 

and hExLCuttd by fvij. 
; Midilefcx ^ Robtrls. 


; Saffex 
ji Sorry 
Kent 

'..Brilol 

Do'fet 

^■,:Po<.e 

^rSgmcrfct 


M.'. Robert Hollo¬ 
way. lixetutedby 
Mr. RobciCs. 


M". Cia-kc. Exe- 
hinU'olf 
.King’s 


cated by 


at 


the 


Bench Oliice. 


Saffolk 


•"■'^Cambrid;;? .3 
i'^.Hwaiungdon J 

y;-.Xlerby -| 
!«£ 3 Leicellcr. I 

^ ^ottin?t¥iam f 

'4 


Mr» Lenton. Ev- 
ccufcd by Mr, 
Clarice, 

Mr. Ward. Exe- 
■cuted by 'htinfelf, 
.rNo.B,Stap!eslnn. 

Mr. Rider. Exe- 
by hiaifeif, 
at No. 125, b'et- 
tsii-laoe. 


For the 
Counties of 


Hants 

Wilts 


Who executed hy. 


1 


Mr. Tho. I awes. 
Execute.: by Mr» 
Robeits. 


Norfolk 

Norwich 

Strtubrd 

N'orihiiinpton 

S .fop 

Rf.tkind 

Monmouth 


j Mr. Roberts, and 
y executed by him- 
fclf. 


i'ffex 

Herts 


Mr. King. Exe-. 
ciitcd by Mr. 
Roberts. 


Currberland 

Nortbunibeilrind 

L'lewraltl'* 

VI tilmoreJand 
Devon 


i Mr. Bjt'cn Exe¬ 
cuted by Imn- 
ftlf, No. 4, Hare 
Court* 


Lincoln 
, and . 

City of Lincoln 


Ktngfton hpon 
Hull 

York and 
Yorkfiiire 


TMr. Sibthorpe. 

J Execute i by Mr. 
I Kelhara, Nd.$2, 
Hatton- Garden.- 

1 Ml. Alien, E>.e- 
L cuted by hia.felf, 
1 No.j., Furnival’s 

J Ian.‘ 


The 
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DOtctiit of the' Caatt'' 

The filacers formerly living at a great * 
diftancc from the inns of conn, u’nch was* 
thought very inconvenient for the pra^ti < rs 
thereof, the court therefore thouglir pr »per 
to make the following rule in Htl try . erm 
178 iWhereas it would be vtiy convex 
“ nicnt to the fuit^rs of this couir, if the 
** fevcral offices of the fiheers were exe* 
cuted in one place ; and the filacers fiav* 
ing made a propofal to this court for that 
" purpofe j and that the ground chamber 
“ at No. 4 in Hare Courts in the .m/'f, 
will be a fir and convenient place for the 
lame. It is ordered by this court, that the 
fevcral offices of the filacers lhall, from- 
** and after the firft dav of rh^* next enlumg 
“ Eufttr Term^ be executed in the ubovc- 
“ mentioned chamber, and that if hertafter 
“ it fhali be found necelfary or piopci to 
appoint another place for the execution of 
the laid offices, inlleul of the abovt- 
mentioned chamber, this court, on ippli- 
cation, will take the lame into confider- 
ation. » 

By the Couit.” 

By rule 14 Jac, i. 1616. All manner of 
capias abas and pluftes^ and ail other incident 
proccls, before appearance of the defendant, 
in all adhons wherein procels of outlatvry 
doth lie (until the exigent awarded), are to 
be made out by the filacerg of this couit 
only: alfo, all ^rand capes^ pone 2cn(\ dfirm- 
Well perempto ry as infinite, amx alfo 
ihciHehr procefe, beToTe^appearanCe* of the 
tenant or defendant, writs of fcifin> and writs 
I to 






to cnquixc of damafyes before appear¬ 

ance of the tenant or defendant (but ail 
fudgment:> upon vvnts of enquiry of damages 
arc to be cntied with the prothonotary only); 
aifo ail writs of fuperfeaias upon any capias 
awarded out of their ov^n offices, ind writs 
of refcous upon the iheryf’s leturn ; alio the 
entnn" of ali comparAce of writs iflbing 
ourof their own offices, the entnog of roHs 
to compel the defendants to appear, thdr 
bails aipon appear nice, and marking the firft 
fci^e facias upon the faid bad : alfo view m 
dower, or any other action where it lieth 
entring thereof, and writs of view thcre- 
-aipon , alfo all writs of retern babend. upon 
nonsuit before appearance, writs of fesomi 
deliverance before appearance, writs of capias 
inwitkervzmi alias and piuncs , like wife before 
appearance, &c. ibid, ' 

They cake Ipccial bail in common cafes, 
/v. Tr/n. I \ 4 . reg, 2., appearances are to 
beentred with them R,E^ 7 j^Car 2. re^, 2., 
procure the original to be lued forth and 
bded, R, Tttft, 1649., cakeaffid ivits of debts, 
an order to hold to bail, affidavits cf the 
icrvice of proctl>, file bills brought agairifl 
perfons intitlcd co privilege of paihamenr, 

’ and make out the iublcqucnr procefs thereon 

before appearance. 

Clerk < f tf e 'f he clerk of the warrants, inrolmcnts, and 

w*rr«»t$. eflreats is Keane Fitzgerald Efquue, who is 
^kdmittcd into the iaid office by the Lord 
^ Chief Jutticc of ih s court, his deputy Air, 
t Rtcbard Lee, No, Court , he iiles ai l 

w^rfanfs or attorney^upon fuagrrents,' iHues, 
otitiawrics, writs of covenant, itamps all 

judgment 



of the Ctiurt. 


ff 


judgment papers^ reccrds^ plurtes capias^ in 
iawry^ and writs of covenant \ alfo ^es tiie 
warrants of attorney of ihenfFs for the dilFer- 
cnt counties in England, 

The clerk of the eflbigns is in the appoint- clerk of the 
mentof the lord chief juitice, and hasufually eiTo'gny. 
been granted for b^. The prefent clerk is 
Mr. Wrtght^ and it la executed by Mr. Bolton^ 
and eiToigns aie entered in this olBce in*real 
actions only, for it is now determined that 
no edbign lies in petlonal a< 5 tions : and in 
cafe the derendanc doth not elToign by the 
nme limited by the rules of the court in real 
action*!, the plaintiff may enter in this office 
a ne recipu tt^r effoign. 

In this office 411 judgments in this court 
ate docquctcd, purfuant to the Stat, 4 fd' 5 

U M, c, 20. and rolls belonging to the 
federal offiiers of the faid court are marked, 
numbered, and dtliv'ered out to them; and 
when the proper entries are made thereon, 

^hey are returned into this office, and earned 
t>y him to the treafury uWelmtnJier, 

The office of clerk of the juries is in Clerk of the 
the gift and nomination of the cuftos juries, 

for the time being. The prefent clerk is 
Thomas Beven Mr. Harnjon^ in Cajile* 
lardi IS his deputy. 

Hib duty IS to make out writs of habeas 
corpora juratorum^ for the trials of ifTuetfin 
London and JVhddlefexy and at the afllzes in the 
country. 

1 he return-office, and office of inrolmcnt Rctom-officc. 
of writs for fines and recoveries, is in the 
not^nation bf the three puifne judges by 
virtue of an adl of parliament made in the * 

twenty- * 



flDfitarS oi the coutt, 

tv\enty-thi!d yeir o{ qu^en Lhzchth, Mr. 
Mtnry Barnes is clerk of the iniolinents, and 
the oTice is exttu'-td b) Mr, L ^ barrow, 

Mr l/LklauQ^^ rttuins all writs of cove¬ 
nant, entry, fummons, and fufin, m the 
names of tne ihenffs of the fcveral counties 
and cities in Lnglandy and makes regular en¬ 
tries in books, provided^ at his own charge 
for jhat purpofe. 

The cleik of the king’s filver is WtUtam 
Dawesy efquirc. 

This officer claims it to be his duty to 
infpeft and fee that all fines pifled m his 
office have regularly piffied through the fe- 
veril offices conformable to theufa of the 
*’conrt, to enter the whoi'* of all hies, to- 
gcchei vvith thf* p ul fine paid thereon, into 
books which remain k the office as records: 
he IS ali3 to fl'ip all Inch fines, againft the 
p-’ffing of wli'ch f r arc tnticd, and file 
fuch Us V ith ill inics of conic, judges 
or lers, ar 1 tffi ia\'ts of the co ^nilois, being 
ahvi, where c q dons have been brought to 
thr ( fficc. 

All cavean 1 ciders for ftoppng any 
finco, fh ill be fer ^.wcd ever) tern, in I copies 
thereof left wif' the ckik of th<“ king's 
filver, Vor which .it lo to dc nand onl) his 
ant.enr fee of \d. the t'-rin, and in de- 
fa»Jt iieitff m e.r^ats tliar jhail n<it be fo 
rentwc k ihill lolc thtir fork's and tfieev. 
i?. F. 29 Lai 

Whtie a nznre in the city r- year /bill 
appear m the ciption ci a fi 1' t not 
pais this office without an tn ^rom a 
judge. R. E, g Ann, 

The 



(facets of the (Edtift. 9^ 

The office of chirographef is held by Chirograph, 

1 ftcrb pa’( w fivini iliu and Sir Ge^r^e 

CchlioA^ Bait. IS the prefcnt patentee, un- 
iler whom Car thy Bfq, is appointed 

jecondary to officiate in the laid office. There 
is .1 rcgilter and recoid keeper belonging to 
the laid office, andHlx chirograp^her appoints 
ceitain clciks for the levcial counties in 
Lriglandt 

i'he chirographer draa^s up, and makes 
our, from all parts of the line, the final 
contoid, andingiofles a record thereof; the 
office IS kept No. a. Hare Court, 'Je^riple. 

I he office 'of exigentcr is executed by Fm gen ter. 
Mr. Jmes Mtddc'u.cioft, by appointmeia 
from the chief juflice; he executes the of¬ 
fice, No. 8. HolLourn Cevrt, tr.ys-Irm: 
his duty IS to make prech o.attcm up¬ 

on plurtes capus'^y in order to piotecd to 
autlau./} : alio alicta/ut f. 

The office of clerk of the fiiperfedeas to Suptrfedeas. 
the cx’gent is executed b) Mi. Meddow croft. 

It IS his hufinels to fign all writs of fuper- 
fedcas to exigents qnta tv>prczide, in the 
faid couir, to pi event a peifon being out¬ 
lawed Oi waived, againll whom an exigent 
has illued, '* 

The office of the clerk of the outlawries Oui'mncs,' 
is incident to the office of his majefl:y*s at¬ 
torney general, and always executed by fdme 
perlon appointed by him for the time being: 
the prelent clerk of the attorney general has 
It, and his duty is to make out all writs of 
cppus utlagatum, fequejiratwns of ail eulehajh^ 
cal hentfices in all perjonal atUons in the laid 
court after the return of the exigent, Inqui- 

litions * 
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Sical office. 


'Xterk of the 
eriors. 


of the Cottit. 

quiruipns t^ken pn fpecial writs of Ciipias 
u^lagatum acc tranfmitted into this oflicei an4 
are here exemplified upon rolls figned by the 
clerk of the outlawries, and then carried 
into the ofbec of the king’s remembrancer 
of the court of EnhequiVy and there filed on 
record, and the inquifitiyis thcmfclvcs, and 
writs of exigent^ are filed with the cuft&s 
brevkmrn 

The mod noble Augufttis Htnry Duke of 
Qrafton is feized in fee tail of this office, and 
claimeth the receipt oi the revenue arifing 
from the fealing of wrtlSy exempiificaiionsy and 
other things whatfoever fealed with the feal 
pf this court, Mr. Samuel Rogers is his 
Grace’s deputy. 

The clerk of the errors, has the allowance 
and receipt of all writs of error upon judg¬ 
ments in this court; gives certificates there¬ 
of; makes out writs of fuperfedeas; enters 
bail taken thereon ; makes out writs of fetre 
facias\ gives rules for juftifying bail; rules 
for plrtintifFs in error to certify the record; 
makes traqfcripts of the records and judg¬ 
ments; tranfmits the lame into the court of 


jCmg*s Bench, See figns mn-pro£es for not 
certifying the reco*-d j allows and returns all 
certiorartes diredeci to the lord chief juftice, 
for certifying records from this court into 
any* other. Mr. Stephen Hough, at Maiter 
Pepys\ chambers in Symond's Inn, 

- Jodgev clerks. The judges clerks are vcrbalW appointed 
by their rcfpcdlivc judges, to continue du¬ 
ring pleafure. 

The clerks of the lord chief juflice make 
out commiffions for taking affidavits and 
6 fpecial 



0!(S(eC!$ of the 

fpecial bailS) and file the approbations figned 
by one of the puifne judges, in order for fuch 
commiflions, and enter the names of the 
commliTioners fo appointed, in a book kept 
for that purpofe. Mr. Randall and Mr, Avis 
arc clerks to the chief jufticc. 

The office of affc^iate at prius In Lon- Aflbciatc, 
don and MidMe/ex is in the appointment of 
the lord chief juftice, and has been generally , 

granted by parole, to hold during pleafure 
only* Theprefent affociate is Mr. Randall, 

The office of marflial at nifi priusy in Marflial. 
London and Mlddlefe\, is alfo in the nomination 
of the lord chief jufticc, and has'been, time 
immemorial, granted by parole appointment,' 
to hold during his plcaluie. The prefenc 
marflial is Mr. Randall, 

Cryer at nt^ pyms, in T,ondon and Middle- Cryer. 
fexy is alfo in the gift of the lord chief jufticc 
for the time being, and has been ufually 
granted by parole appointment to hold during 
pleafure. Mr. Ans is cryer. 

Hsneage IValkery Erquire, hereditary pro- Proclaaaator. 
clamator to this court, granted' to ‘John 
IValkery efquire, the cince of marflial pro- 
clamator, and barrier of this court, with all 
fees, to hold to him and his heirs for 
ever. There arc four perfons ad as cryen 
to the court; one of which is alio courr- 
keeper, and another porter of the couicj 
which cryers, couit-keeper, and porter, arc 
deputies to the chief jjrocUmatjor, Their 
duty is to attend this court, and make pro¬ 
clamations. 

The court-keeper is ap|>ointed bv the Cjjrc keeper, 
chief proclamatur, Mr. I,rpjtv,:, 

The 



Porter. 


Warden 


Clerk of t^e 

Pipcrh oi lb 
i^kcc 


Tipfta^. 


aPIS(tt0 of the Court. 

The porter of the court holds his place by 
the appoincmcnr of the chief proclamator, 
Mr. 6/^> e. 

liic warden of the Fleef pnlon is John 
Eyiesy efquiie, appointed b\ letters pitent to 
hold dunng pleaiuie, he is to receive ^ntl 
have the cuilody of all ^rifoners commicttd 
by this couit to the Fleet pnlon. Mr. 

IS Ifis deputy. 

1 he preicnt clerk of the pipers and rules 
of the FUet pnfon is Mr. lowey v/ho holds 
his pi icc by grant or appointment of the 
warden. 

'Ihereafe two tipfiiffs at^-cndant on this 
court, who aie admitted by depuntion from 
tht warden of the Iltet they attend the 
judffts whilft fitting m couit, and in the 
afternoon at their chambers, and out of term 
they attend there morning and afternoon. 
One o^ them alio attends the lord chief 
julbce at the fittings of ntfi prtus at Weji^ 
Mt/ijicry LondoHy and on the circuits. 


;attorttiesi of the court. 

c 

A n attorney, attufnatus, or attouiatm in 
^ Jaw, 1$ an officer appointed by the 
court, to profecutc or defend ailions brought 
againft or prolecuted by their clients, and 
the word is compounded of the Latin word 
ady to, and the Frencby toumer^ to turn, 
to turn a uuftnefs ever to another,'^ The 
ancient Latin name, according to BraFtorty is 

re/poH’- 
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of.tbe 0/a:t, 

fefp^alhi and they anfwcr to the prooir^ter, 
or prodlor, of the civilians and canonifts.* 

Before the Stat. of Wefi, 2, c. 10, all 
attornies were made by letrcis patent under 
the great fcal, commanding the juftices to 
admit the perlbn to be attorney to fuch 
a one, a Lift. 249% That ftatutc gave all 
perlons liberty of appearing by attorney 
without any letters patent, othcrwife *thcy 
were to appear each day .in court m their 
proper perfon; in confequence of whicb> 
great numbers of attornies were admitted by 
the judges, whereby many unlkilful ones 
pra^liled,' which, occafioned many mifchicfs i 
for-reftraming of which* it was enaded by* 

Stat, 4 4. r. 18. “ ^hat the judges Jhould 

“ examine them, and at tl eir dilcrettm to put 
“ thoje who we e zirtu.us and of good fane on 
the rodi and thofe on the contrary to finke 
“ out” And the Stat, H,b. c, 7. limited 
the number in Norfolk and Suffolk, 

By 13 PT. 3. c. 6. attornies are to take the 
oaths to gover imenr, under penalties and 
diiabiiicy to praflife. • 

12 f?. I. f. 294 If any who hath been if an ittomey 
convKfted of forgery, perjury, &c, lhall of 

pratlile, ^c, the judge hath power ta tranf- 
port the offender for feven years, by fuch j 
wa)S, and under fuch penalties* as felons* tramport* 

No peifon fball be admitted to ad as*an Nonetoaflw 
attorney, fue out any procefs, or defend any ^ om uitw 
adion in this court, unlcfs he (hall have been 
bound, by contrad in writing, to ftrve as a ^Ip^and beca 
clerk for five years to an attorney duly ad- admitted, 
mitted, as by the llatute is dircded, and for 

H the 



attoinicii of the Couct, 

the fall! term of five yeais’ fliall hive con- . 
tiinied mfueb fcrvict, and then be examined, 
iworn, admitted, and inrolled. 2 G^ci, 9, 
c, 23. /. 5. Made perpetual b/ Stat. 30 Geo. 2 ., 

c, 1Q* y» 7 

IChi-i m fler If any attorney, with whom any perfon 
fhall diL, r [jg bound by conti ift ir^ writing to ferve, 

as afcrcfaiJ, flnll die before the expiiacion 
joretheint^ of fuchfite years, or if lucii contract fhall 
s aietv bv mutual confcnt be vacated, or fuch clerk 

difeharged by rule or order of 
' Sipdcro'fdv court, before the expiration of fuch five 
fcvg'Asu thvCui«J, then il luch cleik fhall, by contrail in 
snoihlra to - venting, itrve as a clt rk to feme other attor- 
®‘^>* nty, admitted as atoieiaid, duiing the re¬ 

mainder of the faid five yt if5, luch fervice 
j IhiU be as th^(f^uil as if he had Icrvtd live 

ycais 10 the ptjfon to whom he was originally 
bound. li/idt 



A Quaker, on Ajiy pel Ion being one of the people 
V/-having Lived a clerkfhip 
'J”, r \/ithan attorney or lolictor, and being qua- 


admiv 

auon)c) 

.* V 

i 


\ 


1 L I 3'> by Vu/. 2 Geo, 2. is required, may, 
on talvinj Iijs ioiemn ailittnition, inft'Cad of 
ti e oat.i by thr la*a att a icv-tcd, btfoie fuch 
I’dges, aido^her^who uc toadminifter the 
ir»id affitmiiicu, ‘ic a i.-nitred and inrolled 
a^a^ attoinev oi ioUcitor, a:> if he had taken 
t!ie faid oatb, 12 Ce'>, 2. c, 13, /. K. 
c i .c luJ^ j Owi^.e l! rtOinit fuch pcf- 
fun, aic to enquire tv^uching lus fitnefs and 

thft^ihrto ^ there jy fa isfied, and not 

Sajdiw tjitirtj''hciwue, aic to auinmifler to him, in open 
roUit, tile oath after mentioned, and caufc 
him to be adm tted an attorney, and his 
5 name 


Judge 
|hwv awii It 


U, 



^tto|nic4 of the Coatf. 

name to be inroJlcd, without fee or re- 
\ lid, CACtpc IS. for adminiftnng the oath. 

6 . 


95 


" I A. B, do fwear, that I will truly and Oath. 

“ honcitly demt^n myhlf in the piadice of 
an attorney, according to the bell of Ply 
** knowledge and aoilicy. 

“ So help me God.” 

The clerk of the v/ii rants of the Com- Cerkofthe 
mon Pleas is, without fee oi lewaid, to 
nroll the ntme of evtry pcrlon who fliall be 
admitted an attorney of this court, purfuaypt 
to this acl, and the time when a imitced, m 
an alphabetical oidci, in mils or books to be 
provided for th it pvrpole, to which all 
perfons fnill hive iccourfe without ^.e oi 
reward. ScJ. i8. 

No attorney fljall have moie than two to hue 
clerks atone and the Time time, who (hall ^ ire (h^o two 
be bound by contii6l in writing. Ibid. 

Ihe pr nlionotanes of this coyit m^y have Prcrionota- 
three clerks, and at one and the fame time, r*** imy halt 
and no more , and fuch clerks having lei\ea 
five years may be admitted, Uc, ly the fame 
manner as any ptrfon may, who fhrdl have 
ferved a clerklbip to a fworn attorney for five 
years^ SeSl. 15. • 

Any perfon fworn, admitted, and inioiled An attewey 
an attorney of this court, with conic nt m d 
writing, and in the name of any attorney of 
any other court of record at Weftnunfler, &c w n <?«« kik 
may fue out any writ, or commence or of a i Pttomey 
defend any adion in luch court, notwith- 

H 2 Handing » 



attotnlCjS of the Cofttt. 

I ** ftanding fuch pf rfon be not fworn or admit- 

'r ^ ted ail attorney in furh court. Se^. lo. 

Ifay carry on An attorney ot this court may by this 

utute, ciny on ptoceedings 
cpujfcntr ^ couir of ^reat fcffions of P^aks, in 

name of an attorae) of that court, and dc- 
^ dare for bminda and fees. ^ Barnes i6o. 

Swornsttor- It any Iworn attoiney of this couit Ihall 
Hies permit- knov\in^ly and ^Milingly permit or fuffer 

tre'nm Vo ’fconi- 

iffoeoutwnts, mence or defend any action in his name, not 
^ifabled from bdng a fw( in attorney, or a fworn folicitor 
prate. jn Chancer^, and fhall be thereof con- 
vicled, be fuall, from the time of fuch con- 
vl'^iop. be d’fibled to praftife, and his ad- 
mittircc to I e void, 6 'e^. 17. 

A fworn attorney of this court may be 
fv/)rn, admitted, and inrolled, a folicitor in 
all or anv ot the couits of equity, without 
any fet foi r!.e oath, or any ftamp, if the 
mafltrot cl'ciolls, t^c. lliall, on examining 
him, be iaiisiied that fuch attorney is duly 
*. quaked to be fo admitted. ao. 

?.Auorncy,&c. Any I .lion in his own name, or in the 
; 3 n their ov^ 1 name of any other, fuing out any writ, or 
I naBiefaiy comirencis.r o» d, fendini? any adlion, in any 

f'Jbc^notii) o* ^courts of Jaw or equity, mentioned 
I jr.,Ued, 111 m in ilie f.i 1 aft as attorney or folicitor, in 
c;.p^^ation of a.jy gain, fee, or rewaid, 
^ W'lthjut being adiiaitted, fliall forfeit 50/. 
to the ufe of the perfon whofliall profccute, 
and be made incapable to maintain any 
action for any fee, lewaid or difburlcajcnt, 
on account of profccuting or defending fuch 
action. Sea, 24. 

2 lo 
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Perfons bound clerks to actoinies, or foil- ^eironsboaad 
citors, are to caufe affidavits to be made and 
hied of the executioij of iht ii tides, Jo ue/to**"'' 

three months ne\ irter the d i <. t’tieof, feaffiiavft 
and in every luen iffidi ir fiiall be Ifeci-t b made 
fied the mmes of tvti i r i nd / li* 

ctior, and of r v lie fe >0 7 bovndy 'ind 

xXxttM plates cf euj c ivtly, togetherc ntra<J. ? 

^^lth the d V f i c £ ^e ol iueh a^tuUs ^ and *7 
every inch ‘huavit fliall be hied with n the 
tune afoi-i id, in the court where the utor- 
nev oi oi ciror to vJiom eveiy luch ptiloii 
lefpi t vdv Qiill De bound ts \ oreliid, hath 
been inrollcd ns nn % tniney or lolicioi with 
the } roper officer, ind none to bt admitte4 
bdoie luch affi lavit be produced and t«^‘id ° J. i 
in court. 22 Geo. 2, c._4-0. £ ^ ^ pf^ 

arnnflj or^uceJ 

Iimdepury, P dl be tie jicp^r officer for tloareta 
i lin^'^Uich at) d ivits, ftui, 5 , ind thnll keep f ch affi- 
a book,* Wiicitn Ih U be entered the 
ftanc^- of luch affi la/it, f| ccifym the na nes If o* s be 
and places of abode Oi evci\ IlrIi attor- 
ncy an 1 ck*-’, and of the peitii making •- 
luch alii t vit, wu^i the dace Oi the contrt<5f, 
and the du s of mil ing and tiling loch affi¬ 
davit, in'! mi; f w , It the tunc »t hhng 
inch affili/ir, 6 d. for his ti lublej 
whicb^ok I iichediZLUi 

No^tof 3v iTi i 

any rleik, v to Ih ul become bound 
contraft in v/r t ng ifoiefaid, aftci fuch at-Tniing bafi- 
torney ffiiU hive eu continiiea or left off, omeh. 
during fu h tunc is he fliall not adlually 
pracftife or carry 0^ the bufipcfs of an attor¬ 
ney. 6a/. 7. 

II 3 Every 
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at:ornjv d 
&.C. or the • 
cler< be diL 
charged by 


^jDKisfV to I'c Every perfon who (lull become bound, 
^employed ihj ^c, fhall, during the whole time or term of 
whole nme. fervuc, to be fptcificd in fuch arcides, con¬ 
tinue ..nd be adually employed by furli at¬ 
torney or lolicitor, or h.s or their agtnt or 
agents, in t'''e propt r bufinefs, practice, or 
employment of an attorney or lolicitor. 
b. 

If. before life Provided if any fuel* attorney, to or v\ich 
e\pjra:ioi * vvhom any iuch perfon fhall be fo bound, 
the mrt, (hjiU happen to die befoie the expiration of 
JulIi teim, or difconcinue or leave olF his 
pr'^^iCe, or if fuch contravH: fliill, by mutud 
confept of the parties, bt cancelled, or lucli 
c4crk. fhall be kgallv difcharged by rule of 
the court, before the expiration of fiidi 

foicrvt O' la.dTaies, De booncT by afio r contract or 
the Ie.iijn der contracts in writing to krve, and lhall ac- 
of the i.mt, cordingly ferve in mannti before mentioned, 
as clerk to any other luch pridtifing attor¬ 
ney or attoinits as aforefaid, duiing the re- 
fidue of the laid term of five \eirs, then 
fu»,h rcr.i’cf fuch lervice Hiall be deemed ^nd taken to be 
loLc siu!^ as good, cffedual, and available, as if fuch 
clerk had continued to ferve as a cleik for 
the faid ceim to *he fame perfon to whom he 
was originally bound, lo as afiidavit be duly 
ITJ^a^ ^djij^ th^ f Yf ij]. 1 fy^i fc- 

coid contractor contraos, w thin the time 
and in like manner as is before directed, con¬ 
cerning fuch oiiginal contract* Se^, 9. 

No attorney of this court fhall commence 
Jition for the recovery of any fees, 
jets t d f t charges, or dilburfements, until one month 
montti -itvj after he fhall have deliveicd to the party to 

be 
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of the 
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be c'-iiged therewith, or left for him Qt his livery of' 
tlweiiing hoi.le or Uft pUre of -ibode, a bill 
()i fiicli fees, ch''ige', and diibiiH^inent':, 

III p common 1 u .0 Hand, und in the 
iuiglji tofiv'ii' (c\'vtfC hiv* rc’iTs'! .’nd the 
iiaiiKj of Wi.t )j^ and ;n \vo»ds at ien/th, 

(cN^ept ti.p and Am) ) Aj i'ciIolO wuh 

i)jc I lOi'cr Ija'io of IjJi attoi i And !««’r®* 

upon aj'plic.*'"; m by the party chaig^al^Ic by ‘ ‘ ‘vtmiobe 

hiih bill, or c.nv other in th it 1: h *!'■ •’u-^ 

t ) d, iiii'o a ly jodge of t!ie to* 'T, \c. 

vih'*ic the buT.nel^, cr ilie gicitdl part 

ilKieof in a.nouj'C cr v’ v- wa-^ ti .1 liCvCd, 

.«'id iijVMi All liii'i 1 the put', 01 o i'ur 
ptiion ai'ihori'’^il «s a.^r^l ini to the 
vdiuiv, that upon taxatn n what fliali n[ pear 
due to fuch attorney, the judge, ficc, is 
Kxpjued and empowered to rtflr the bill, 
and the whole of fuch denun^L thcicn;.on 
(alth ingh no action be deptndnig couching 
the iamt) to be taxed, without any money 
being brought*into court. And if the at¬ 
torney, having due notice, fl:^all retule to 
attend fuch taxation, the officer may pro¬ 
ceed expaUe (pending which reference no 
adion Ihall be brviught), and ypon fuch 
taxation the party fhall foirhwitli pay to the 
attorney the whole that lliall be found due, 
and in default be liable to an attaclime«t, or 
procefs of contempt, or other proceeding, at 
the eledion of the attorney. And if upon if it spp'a-a 
fuch taxation it fliall be found that fuch at- *»« 
torncy has been over-paid, then the attorney &c. 

ftiall forthwith pay to the party all fuch mo¬ 
ney as the officer (hall certify to have b-en 
fo overpaid, and in default, fhall in hke • 

H4 manner 



attOU^Krtof the 

inanncr be liable to attachment, or proceft 
of contempt, or other proceeding, at the 
elcLlion of the party. And the court is to 
awaid coiU oi fuch taxation, according to 
iflefstlnna the event tin reof, viz, if the bill taxed be 

SdSs* ^ delivered, 

the artorney is to pay thd coils j it not Icfs 
if not lef'., the by a fixth part, the court at difcretion fiiall 
elienttopiy f-h^rge the attorney or client according to 
the reafonablencfs or unreafonabknefs of the 
bill, i Ceo 2. t. 23. /. 23. 

Not to extend Nothing in the laid acl: contained thall 

fce*b«ween^ cxtend to any bill of fees, charges, an i dif- 
one fohcitcr burfcmcnts, due from any attorney or loll- 
ind another, eltor to any other attorney orfditror, or 
clerk in coqrt, but tiiat cver^ fuch attorney, 
^ ^ iolicitor, or clerk in court, may u e fji h 

remedy for recover^ of n’s fees, clia»'gcs, 
an 1 diiburlements, againll Iiu h othci attor¬ 
ney or iolicitoi, as he murlu Inve done bc- 
foie the making the faid ddl 12 Geo 2. 
c. 13. /. 6. 

A bill may be wiote wnh Inch abbrevia¬ 
tions as ait commonly ultd in the Eagujh 
language, ibid (oil, 5. 

The court w.U not order that an attorney 
IhiU dehver his ' ill, and that the lame 
Ihould bt taxed on one and the fan^e mo- 
tioi^ <-^cy being (.'ilinil matceis, and the 
la»’ie» pait may prove ku dels, the bill may 
be leifonable, and no occafion to tax it j 
but the motion muft be for the attorney to 
deliver his bnl, and then, if there be occa- 
fion, the client may move to have it taxed i 
but the ti ore ulual way is to fummons the 
attorney Devoid a judge, and if thejudgc*s 
prdjijr be difobeyed, to move the court tliac 
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attopitejf of the Court'. 

^he order may be made a rule thereof, and 
then proceed to an attachment in cafe of 
foither contempt. Hares, q 6 , 243. 

attorney's bill, for buQ- 

nel-. only, IS not liable to be taxed, o^her^ 
vule than by ajiiry^nn>n a quamum mctuit, 

Butnes^ 41, 42. 

After an attorney is dvad, his bill is not 
Iipl: Ic to be tdXtd. Kep. Caf, PraSl. C -P. 58. 

Ba nes^ 42. S. P. 119, 122. 

It an> fworn attorney fhall a6l as agent Attorney a^t 
for any perfon or peilons n<^t duly qualified as agent, 
to act as an attorney or folicitor as aforefaid, fermitting 
or permit or luffer his name to be any ways ufed for,or 
made ufe of upon the account, or for the pro- lemi iig any 
he of any unqualified perfon orperfons, 01 fend prot^is to any 

any procefs to fuch unqualified perfon or per- “"Jfon*^therc- 
ions, thereby to enable iiim or them to appear, bv to enable 
au, or prartile in any refped as an attorney ln'm to appear 
or folicitor, knowing him not to be ciuly 
qualifi.-d as afor fjid, and complaint fiiall be 
madc thertot 1 1 a lummary way to the court the toll, 
fiom whence any fuch procefs did iffue, and 
proof made thereof upon oath to the fatif- 
fatlion of the court, that fuch fworn attorney 
had offended thc’-ein as aforefaid, then every 
fuch attorney fo offending fhall be flruck off 
the roil, and for ever after difabled from 
pradtifing as an attorney or folicitor j and i% 
that cafe, and upon fuch complaint and 
proof made as aforefaid, it fhall be lawful 
for the faid court to commit fuch unquali¬ 
fied perfon, fo atSling or praftifing as afore¬ 
faid, to the prifon of the faid court, for 
any time not exceeding one year. 22 Geo, %. 

f. / Us 


No 



-JfeS of the (Eoutt, 

V 

NonetKo perfoti fh ill aJ^ as a folicicor, attorney, 

who "r* nJt* out any proccfs at any gene- 

l!dnm*tJ r qinrter-kflions of the peace, either 

ctr u j; to uith rtfperr to n atters ot a cnininal or of a 
zGto £ c,2^, QiYil n^tuje, unleis iuch peilon null have 
been heretofore adriiittLcl an attornev ot one 
of the coints of lecort/ at Weftm.iiiJn, and 
duly tnrolkd ;uiluaut to St^L 2 Gco, 2. 
r. 23., or be hcjtiftcr adamted an attorney, 
and inrjlkd as afoiefaid, piitfiiant to tins 
ad, or furh other Jiw as fliall be then in be¬ 
ing; and I'plefs tucli |c*lon lhali contiiiue 
to cntied on the roll at ti c ti i s of r^-ch his 
ading in the capuity arof-traJ: but cvtiy 
perion \^lio fncll i( id,noc beiii j; admitted a ul 
inrolle I is afortki 1, fh^M fub’cH to a pe- 
nalcv oi riity pound to he 1 llov r red by a tion 
of debt, bill, etc. b\ any | c ! in \vho (Inll t'lc 
for the f iiu, v iHin tn Iv^ i.i:)irljs »frtt ilic 
odepcc CO iiiiiiti h 'Vvii’i ticbk cof a of fuit. 
And .r ..i anviinty *Mail p ’'not 1 pc tin, 

iiOt I n * ’mitw.d ar i t • ’ 1 is it ncfii 1, 

to niil L of 1 ’ju i e in th c us ut 
geiitrjl*fi qvart^i kfConj * uf^d, Ak h 
f'^ouuy flidl be 1 r]Lvt fti the hkt |t ilty 
of mt) J )'iico, *j uu iLcon^uu , aiorc- 
Jai !.• . 12 . 

p ^-fo ‘ ty- Pr>vi(''.i tint rc thin" ’ > co.txi'-ml 

ciipis’. Jh'i’l f .'‘nci t> del. ve ilu i p of tuc 
d’lCc I; Oi Ichccfi ,y ot of tn( (. « rrs of / 
flfofii HI ir&Gs^ or of the ccuu 2<}lttin of 
U^'jhr^ Latuafur^ and Durham, iro.n a 
v/>'hin ^.t*i rtfpt divcjurifdi^ho j. J tl. 13. 

No atrornty ro be lefTce in an tjK.dmenr, 
nor b'll fui a defendant in this court, 
/i, Micb^ ^^S4* ^ 

No 
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No perfon, without rule of court, or order Notto change 
of 3 iisdp-e or prothonotary, and.noticc to 
aaverle party or his attorney, tnall char,ge or 
ihift liis attorney j and liich attorney newly 
coining in, to take notice at his peril of the 
rules whcreiinto the fonner attorney was 
liable, had he contimied. Miib. 1654. 

This court will not permit an attorney to nor till the 
be changed in a caufe, and another attorney fortnfrbill be 
appointed in his fl’ead, till his bill of fees and 
difburfeiTients be fettled and paid. Barnes, 40, 

The clerk of the w^arrants is to cauie an Alohabetical 

» 


alphabetical book to be prepared anti kept to be 
in his ofTice, for inrpc( 5 i:ion praS!s ; wherein 
every pia.^tifing attorney, relident in London 
or or within ten miles thereof, a’'o.U-of thr 


fhall have his name and place of abotk', or 
Ibine placewithinthefalJ citics,oroncof them, 
where he may be ferved with the proceedings 
of court; and if a copy of fuch as do not 
require pcribnal fervice, be left ai the place 
hit entred with any perlbn there, that lliall 
be deemed good fervice. H, HiL 9 , Geo, 

It no entry be made, fixing up any of the 
faid proceedings in the prothonotaryT office. 
No. 2, Tir^dd- court. Inner ’■fcmple (uniefs 
per Tonal fervice be required), ihali be d«emcd 
fnfficicntly J'erved. Ih'ui, 

Every attorney of the court pays to the 
clerk of the warrants 8 J. a term i liz. 4.^, 


a term for the puifne judges (to be diltributed 
in charily), and 4</. a term for the cryers of 
the court. And when any attorney brings a 
writ of privilege or attachment to be marked, 
or warrant of attorney to be filed, he mull 
pay the arrears (if any) of his termage. 

A coun- 
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Country atfc 
forn.es jnd 
their agents. 


Time to 
plead. 


Plea. 


iniie. 


NOl.Vc of tri¬ 
al. 

None but at- 
torn'es to 
pra£life it, 


9tto;tilesi of the Court. 

A country attorney is anfwerable to his 
client for hi$ agent. Barnes, 37. qn* Ed, 
Where country attornies are coiicerned> 
declarations, pleas, and ocher proceedings, 
fhould not be delivered and carried on in the 
country but by the agents in town. If a rule 
be given to declare, arpd the plaintiff's attor¬ 
ney in the country agrees that a deir.«rd of 
the declaration may be made on him in the 
country, which is accordingly done, and a 
nonpros flgned for want of a declaration, the 
nonpros i$ irregular and may be fee afide; for 
by the pra£tice of the court, the declaration 
fhould have been demanded of the agent in 
town. 

If the agent of the plaintiff's attorney 
gives the agent for the defendant time to 
plead, the country attorney cannot fign 
judgment till that time be expired. Ibid. 

A plea being delivered 111 the country is 
irregular, and judgment may be ligned. 
Barnes, 257. 

If the country attornics agree that the iffuc 
fliall btj. delivered in the country, and it is 
norv Khllandin ^ ttndcred in town, and not 
paid for by ih agent, judgment may be 
fjgne^d, for the reenieHC is void, llui. But 
where the defendant pleads by his attorney 
in the country, and the plaintiff's attorney 
^rtvf)rs ir, there i^e may tender the iffue irt 
thi counuy, and if not paid for there, may 
fjgn ]udgmtnt. 

Notice of trial muff be given m town; but 
a counter:! and ma} be given in the country. 

No perfon HjaU aft as a folicitor, attorney, 
or agent, or fue out any procefs at any gene¬ 
ral 
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ral or {Quarter feflions of ih^ peace, cither general or 
wiA reipcci to matters of a criminal or of 
a civil nature, uiUefs fuch perfon ihatl have 
been heretofore admitted an attorney of one 
of the courts of record at Wefttninfter^ and 
duly iarolled^ purfuajit to Stat. 2 Geo, 2. 

23. or be hereafter admitted an attorney, 
and inrolled as afbrefaid, purfuant to this a^, 
or fuch oti>er law as (hall be then in being i 
ainl unlefs fuch perfon fliall continue fo en- 
tred pn the roll, at the time of fuch his aflir>g 
in the capacity aforefaid; but every perfon, 
who (hall fo adt, not being admitted and in- 
rolled as aforefaid, fhall be fubjedlto a penal- ^ 
ty of fifty pounds, to be recovered by adlion of rc»®hy 
debt, bill, &c. by any perfon who fliall fuc'^S®!* 
for the lame wulun twelve months after the 
offence committed, with treble cofis of fuit. 

And if any attorney fliall pcimit an" jjerfon. No atnmoy 
i.ot beinor admitted and inroJlcd av aiorefaid, 
to niuLc uic Cl hib name in the courts of petion toufe 
general or qnaitt r ieflions as aforelaid, fuch h!-; name at 
actornies lhall be fubjcCt to the like ^lenalty the feffions, 
of fifty pounds, to be recoveied in manner 
afoiefaiJ, Slat. 22 C\(?. 2. c, 46. f, 12. ty- 

•* That n 1 fiiciiff, flie.'iff’s clerk, receiver, Ko under- 
iioi flierilf’s bailiff be attorney in the king's ihcniT or 
“ courui, during the time that he is in office 
with any fuch Ihcriff." i IL 5. n 4. 

An attorney admitted fraudulently, was Admitted 
ftruck olf the roll, anvi an airachment was haudulently 
granted againk the inafter. 2 Blaik, Rep. 

Artornics arc not privileged from ferving Not privi* 
iiv the mihuA, or payfng- tor fubflitutes 


d^eir fU ad. Ihd. u 20. 
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.Atrorrirs ]ia 
I IC to hi (Ml 
n ih( ^ 111 a 
lotuaur^ way. 


Alfo for bafe 
and unfair 
de il*n^5. 


Sttojnies! of the Court, 

Where an attorney of one court fues an 
attorney of anoiher, the privilege of tiiac 
court which i^ pollefled of the c.iufc fliall be 
preferred. ]OuL J325. 

They are liable to be punifhed in a fum- 
mary w..y, either by arttachnient, or having 
their nanieb ihiich out of the roll for ill- 
praftjce, attended with fraud and corruption, 
and coinn icted againfl: the obvious rules of 
juflicej and common honefty; but the court 
will not eafily be prevailed on to proceed in 
this manner, if it appears, that the matter 
complained of was rather owing to ncgleff or 
accident, than dtfign; or if the party injuied 
has other remedy by aft of pailiainent, or 
action at law. 12 MctU 251, 318, 440, 583, 

657- 

They are alfo liable to be punifhed for 
bafe and unfair dealings towards their clients 
in the way of bufincfs, as for protraiflingfeife 
by little fliifts and devices, and putting the 
parties to unncccflary expence, in order to 
railc their bills i or demanding fees for bu- 
finefs that was never done j or for refufing 
to deliver up to their clients writings with 
whi^h they had been intrufted in the way of 
bufinefs; or money which has been recovered 
and received by them to their clients ure,and 
•for other Inch lu^e grofs and palpable abufe. 
2 Haw. PL of the Cr. 144. 8 Mod, 306. 12 
Med, 516. 

An adion lies againfl: an attorney for. nc- 
gleding to charge a perfon in execution at 
his client's fuir, acqprding to a rule of court; 
although it feems it was rather want of judg¬ 
ment than negligence, 3 Wills. 325* i but 
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atfoyUtiS of the Court. 

* 

the court will not proceed ag.unft him for it 
in a fummary way. 4 Burr* 2060. 

Not bound to difeo^^er and give in evi- Notbom 
d( ncc the contents or a deed flie\\ii by bis d-.covtf, vV. 
client, nor any uiniudions given him by his 
client; nor can he be forced to a6t agaliift 
his will. * 

An attorney or foliciior, having fees due rj,v detain 
to him, may detain writings untd his jult , i\c. 
fees are* paid ; bqt if there are none due to 
him, the court, on motion, will compel the 
delivery of them, i Lill. 148.; but he can¬ 
not detain writings, which arc delivered upon 
fpecial trufl:, for the money due to him 
in that very bufinefs Med, Caf, L, and Lq. "** 

306. 


Ctrcttit* 


T he courts of ajfize and mfi prius are 
compofed of two or more commiflion-* 
ers, who are twice in every year fent by the 
king^s fpecial cornmifTion all round tl?e king¬ 
dom (except Lond'jn and Mdddlefex^ where 
courts of niji prius are holden in and after 
every term, before the chief or other j«dgc 
of the feveral fuperior courts; and except 
the four northern counties, where the afllzes 
are taken only once a year), to try by a jury* 
of the refpeiAive counties the truth of fuch 
matters of fadl as aic then under dhprte in 
thcecourts of Thcfcjudges 

of aflize came into ule in the room of the 
antient juftices in eyre, who wcfc regularly 
eftablHhed, if not firft appoin:ed, by the 

22 //. 
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12 /?• 2. with a delegated power from tHe 
king’s great court, or aula regia^ being look- 
* cd u{>on as members thereof: and they after¬ 

wards made their circuit round the ki gdom 
once in feven yeais, ^or tlu purjiofe of trying 
caufes, Co, IUL ^93. The p.cfcnt jufticcs 
of aflize and mji pttus *are dtiwed from the 
Stat tf/13 Ed, I. c, ^ . explain^ by Icve- 
ral other a( 5 ts, particidaily tlie Stni, 14 Ld, 3. 
r. i6., and .null be avo juftices of the one 
bench or the other, or chief baion of the 
Exchequer, 01 the king*s ferjeams fworn. 
They ufinlly make th^'ir circuit in the rc- 
fpedlive vacations of Hilary and Tlrmty llerms^ 
aflizes b^in j allowed to be tak^'n m the holy 
time of I enti by confenr of the bifliops’at 
the Iving*s rtquell, as expreflied 111 the of 
Wffim, 1. 2 I d, i, c. 5 i. 

Formerly it was held, that no judge or 
other lawyer could act in the commifllun of 
oyer and terminer, or in tJiat of gaol de¬ 
livery, within his own county, where he was 
born, or inhabited 5 but that local partiality, 
which tljLC jcaloufy of our anceftorS was care¬ 
ful to prevent, being judged lefs likely to 
operate in the trial of crimes and milde- 
meanors, than in matters of property and 
difputes between party and paity, it was 
thought proper, by the Sfa/, 12 Ofo, a. c. 27. 
51 to allow any man to be a jufliee of oyor 
** and iermner ^nd general gaol delivery within 
any county ^England*'* 

The judges fit by virtue of five feveral 
authorities: i. The Qommilfion of the 
peace j 2. A commiffion of oyer and termi¬ 
ner, CO hear and determine all treafons, fe¬ 
lonies, 



Ionics, and mi fdemeanors; 3. Acommiflioil 
of general gaol delivery, which empowers 
them ro try aivi deliver every prifuner who 
Hiall be in the gaol when the judges ariive 
at the circuit town, whenever indidted, or 
for what crime committed : 4. A com- 

milTion of alTiee, dfredled to the judges and 
clerk of allize, ro take affizes i that is, to 
take tlie verdidl of a peculiar fpecies of jury, 
called an aOize, and fummoned for the trial 
of landed difpuces: 5, That of mft ptius^ 
which is a confcquencc of the commifilon of 
afllze, being annexed to the offices of thofe 
juftices by the Stai. cf IFe'im* 2, jj EL 1. 
r. 30. j and it impowers them to try all que- - 
Aions of fadt iifuing out of the courts at 
jyeftminfl€}\ that arc then ripe for trial by jui y. 
The original of the name is this: all caufes 
commenced in the courts of IVeJtmmfier^Lally 
are, by the conrfe of the courts, appointed 
to be there held, on a day fixed m fome 
Eajler or Mtclcc.ma^ terut^ by a jury leturncd 
from the county wherein the caufc of adlion 
aiifcs; but with this provilb, mfi^rius juf- 
tuiarn ad ajjlfas capiendas venmnt \ unlcfs the 
day befoic piefixeJ, the judges of affize come 
into the county in quellion. • 

TIus they are fore to do in the vacations, 
preceding Eajler and Michaelmas terniy and 
there difpolt of the cau/c, which faveS 
much expence and riouble both to the par¬ 
ties, the |ury, and the nicne/res. 

The lcver»il (ountics in England are divided 
into fix cirrntts, 
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MIDLAND. 


OXF^DRD. 


Northampton 

Rutland 

Lincoln 

Nouingham 


Derby 

Leicefler 

Warwick* 


Berks 

Oxford 

Hereford 

Salop 


Gloticeftei' 

Monmouth 

Stafford 

Worcefler* 


NORFOLK. 


Tiucks 

dford 

Huntingdon 


Cambridge 

Norfolk 

buffolL. 


II O U E. 

iVitford f SoFex 

t ilex j Surry, 

Kent I 


WESTERN. 


Southampton 

Wilt 

DoiLt 


Corn wall 

Devon 

Someiict, 


NORTHERN. 


York 

Durham 

Norihumbcr- 

idui 


Cumberland 
Well more- 
land 

Lancalh re. 


The ofKcers belonging to the circuits are, 
the clerk of the aflize, afibciate, clerk of 
arraigns, clerk of indidments, judges mar- 
lhal, cryer, clerk, and tipllaff. 

Theflicriffof each county,, and his deputy, 
are to attend the judges, and the coroner alfo 
attends to deliver in all inqiiifitions, &fr. to 
the clerk of aflize in court, and he is to re- 
turn all wtits of venire, difirthgas, and baheets 
corpora: where the flieriff is a party in the 
Suit, the coroner returns thofe wnts of ventre, 
Jkc, which arc f} eclally diicfted to him for 
that purpofe. 


t 
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Of the 3rertnief, 

T H E Terms are thofe fpaces of time* 
wherein the courts of juftice are openj 
for all that comglam of wrongs or injuries, 
and feek their rights by courfe of law or 
adion, in order to their redrefs ; and during 
which the couits of JFeJlminfter-hall fit and 
give judgments, hear complaints, 

Thefe terms are fuppofed, by Selden^ to 
have been inftituted by William the Corque^ 
ur'i but Spelman hath Ihewn that they were 
gradually formed from the canonical con- 
Ihtutions of the church ; being no other thafT** 
thofe leifure feafons of the year which were 
not occupied by the greateft feftivals or fails j 
or vhich were not liable to the general avo¬ 
cations of lural bufinefs. 

In very early times, the whole year was 
one continual term for hearing and deciding 
caijfes ; but when our legal conftitution 
came to be fettled, the commencement and 
direction of our law terms we?e appointed 
with an eye to thofe canonical prohibitions j 
and It was ordered by the Hws of king hd* 
ward the ConfeJJor^ “ TI at from Ad'Cent to the 
“ oJlave of the Eptpbanjy from Septuagefima to 
“ the oStave of Eafhr^ from the Ajunf^un to the 
cSiave of Pentecoft ; and from three ttt the 
** afternoon of all ^Saturdays till Monday morn- 
ing^ the peace of God and of holy chunb 
fhould be kept tbtougboHt all the kingdomP 
And fo extravagant afterwards the regard 
chat was paid to theie holy times, chat 

I a though 
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Of the Cermtf. 

though the author of the Mirror mentions 
only one vacation of a conliderable length, 
containing tile months of ylti^ujt and Sep* 
teviber^ vet Britton is exprefs, that in the 
rtipn of kintr Bdusnid I. no fcciiUr plea 
could be h-ld, nor any nun Iworn on the 
evangeiiTs n the tunes .Idvcnt, Lent, Pen^ 
tccofi^ and vintage^ t!ic days of the 

great htanits, and all lolemn feitivals: but 
he adds ihic the bilhops and pi elates did 
neverth'iefs giant difpenfations, of which 
many aie preferved in Rymer's Fu^itra of the 
tune oi king llentylll, that alfizes and juries 
might be taken in fbme of thefe holy lealbns, 
upon rcafonable cccafions. And loon after- 
“TTards a general dirpenf.'iQi> was ellablilhed 
in pjilia by St at. Jl'tyL i. 3 Fd. i* 

c. yi. which dechues, that is it gieac 
cIit*i3Ly ro do right unto all men at all 
rimes wlien need lliall be, it is piovidcd, 
“ Fbat of ncvel d'ljitfin^ uij^t d'aauf- 

“ ani da)ten prefentnienti JJju-ili be Uikot 
Aivent, Septiiagefima, and Lens even 
“ as tu'' / PS nquejis, and ihct at "he fpecial re* 
“ qiuft of the king to the bifljopsd' I'he por¬ 
tions of rime not included within thefe pro¬ 
hibited Icifons, lell naturilly into a four¬ 
fold oivfTion, an i from fome fclhval or 
faint’s diy chat immcviiacely preceded their 
CO 'lO’cnccincnt, Wv e dti ommated the teims 
of Tint }Illary^ Eafiery Tiiwt^y and hlichcel- 
ptds i which terms have bern fince regulatctf 
afid abbreviated by ftveral a'^^s of parlia¬ 
ment, particularly nitty teiiii, by ht&t, ^2 
Hen, B. c. 2. and hli^hulmas term, by 
16 Car. I. c. 6. and ag,b> etat. 24 Ceo„ 
2. r, 4B. 


There 



Of the Cftmsf. 

There are, in each of thefc terms, ftated 
days, called days in bank, d tn banco^ 
that is, days of appearance in this court, 
called ufiiailv honcum^ or commune h ncum^ to 
diftingiiifh it from hancum which are 
generally at the»difl:ance of a week from 
each other, and regulated by lome fefti- 
val of the church. On Tome one of thefe 
days in bank, all original wiits m ift be 
made returnable, and therefore they aie ge¬ 
nerally called the returns of tbit term, 
whereof every term his more or le's, laid by 
the A/j/jflr, f, 5./ ic8, to line b en oii- 
ginilly fixed by King hut certainly^ 

fetled as early as the btat. 51 lien, 3. ft, 2. 
But though many of the rmrii d^)-* aie fixed 
upon Sunirvs, ytt the tomt nivei fts to re¬ 
ceive fhefe rt turns till the Mondn\ if ci ; and 
theicfoie no proceedings can oe hid, or 
ludgment given on tht Sundo), SidL C27. 

6 iV/cf/. 250. 1 Jon, I ^6. 2 LtU, Ah, 569. 

The hi ft return in eveiy term is, pro¬ 
perly fpeaking, the hill day in that term, aa 
for mftance, the odavc of Saint Hilary^ or 
the eighth day inclufivc after the fcalt of 
that faint; which falling on the 13th of Jj- 
nuary^ the odave therefore, or the firft day of 
11 % at) term, is the 20th olJanuar)i and there¬ 
on the court fits to take cffoign^, or cxcufes, 
for fuch as do not appear according to the 
furnmons of the writ; wherefore thi^ is 
ufually called the cflToign day of the term. 
But the perlon fummoned has three days of 
giace btiond the icturn of the writ, in 
which to miLe his appeirai ct, and if he 
appeals on the fourth dr int’uhvL, it 
fuftieicnt, 2 Lill, Ah, ^()j. i Inft, 175. 
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RETURNS or WRITS. 


.^Michaelmas Ternif which contains three i\eeks and two days, hath 

four Returns. 


By Qrigmah 

X. On the Morrow of All Souls. 

On the Morrow of Saint Martin. 

3. In eight djys of Saint Martin. 

In iittecn days of Saint Martin. 


By Attachment of PrtvihgCy BiUt 

1. On ( )■ next after the Morrow of 

All *iouJs. 

2. On ( ) next after the Morrow of 

Saint Maitin. 

3 On ( ) next after eight days of 

Saint Martin. 

4> On ( ) next after fifteen days of 

Saint Martin. 


^ , Hilary Term, which contains 

By Ortgintd* 

%, In eight lUjifaof Saint Hilary. 
f. In fifteen days of Saint Hilary. 

<• On the Morrow of the Purification. 
4 « la eight days of the Purification. 


three weeks, hath four Returns. 

I By Attachmentt Bill, ^ c, 

1. On ( ) next «ft.,r eight diys of 

Saint Hilary. 

2 On ( ) next af er fifteen days of 

Saint Hilary. 

3. On ( ) next after the Morrow of 

the Purihcati in. 

4. On ( ) next after eight days of tl 0 

Purification. 


Baiter Term, uhich contains three weeks and fix davs. Inth five Returns. 


By Original, 

a* In fifie'n days of halier. 

t 

^ Jb three weeks of £afier. 
p la one mr i< h of Eaficr. 

five weeks of Eafier. < 
p On the Morrow of the Afcenf on, 


By Attachment, Bdl, U'c. 

1. On ( ) next after fifteen days of 

Eafier. 

2. On ( ) next after three weeks 

from the day < f Lafier. 

3 On ( ) next after one month from 

the day of EaAer. 

I ^ On ( ) next after five weeks front 

the day of Lafier. 

5. On ( ) next after the Morrow of 

the Akeiiiion. 


•f ’Trinity Term, which contains twenty davs, hath four Retuttis. 


Original, 

t. Oa the Morrow of the Holy Trinity. 

' eight days of the Holy Trinity. 

4v 

In fifteen days of the Holy Trinity. 

f 

' i|, l« tkre^ weeks of the Holy Trinity. 


By AttaclmeHt, Ball, cfr. 

t On ( ) next at er the Morrow of 

the floly ItiHtty 

7. On ( ) next after eight days of 

the Holy Friniiy. 

3. On ( ) next after fifteen days of 

the Holy Trinity. 

4. On f ) next after three wccl.s 

ol the Holy 1 *1 *uy. 
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£D&Cettoatfon0 on the 

TTIILART Term begins January the 23d, 
(except it happens on a Sunday^ then 
on the Monday follpwing), being always that 
day eight weeks from which Michaelmas 
Term ended 5 and ends February the 12th, 
if not Sunday^ then on the Monday following, 
Eafter *Ierm begins IFednefday fortnight af¬ 
ter Eajler dav, and ends on the Monday next 
after Afienji n day. 

Trinity Term begins on the Friday next af¬ 
ter Trinity Sunday^ that day being appointed 
by the 32 //. 8. r. 21. and ends the JFednef- ‘ 
day fortnight after, unlefs it happens to be 
on the 24th of June^ the feaft of Saint John 
the Eaptifly which is no court day, then it 
mufl he adjourned to the next day. See Cro, 
Jai^ />. 16. 2 Bulflr odcy 242, 

Michaelmas Term begins Mevemher the 6thL 
(except it happens on a StwdoVy then on 
the Monday after), and ends Nozemher the 
28th (if not Sunday 5 if Sunday^ then the 
2c^ch), Stai^ 2 ^ Geo, 2, r, 48. 

The ilfuable terms aie llilury and Trinity, 
There are no fittings in IPijlnnnjtcr Hall 
on Afeenjion Vay^ Mtdjummer L>a\\ and the 
2d day of February-, being the Punficatun,, 

The fir ft and laft days of every term ar^ 
^hc days of appearance. 



1 


T ^ 
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* 

^ tKel^tuYns; 

of sjirtite, 

. '• ^ ' 

A ll ndn-juridical daysjinuft beTvoided, 
as Sundays^ the \Feafi of (he Purijicaiion 
in Hilary Term, Afcenjien Day in Eajier 
Ternty and Mtdfummer Day in trinity ^erm^ 
if it fo happen (unlefs it happens on Fnday 
next after trinity iiunday^ for then it is Ms 
jurtdicv^y by 6W. 32 //. 8. r. 21.) ; and writs 
i'cturnable on any of thefe days are not good. 

2 /«/?. 264. 

'the iith day of November being the 
Feaft of Saint Martiny in hluh^dmes ’Tcrmy, 
cannot be f.iid to be in or upon any return j 
and if a writ be returnable on that day, it 
iTiufl be on ^hurjd y the Feaft of Saint Mar* 
tin, or any other day of the week it fails on i 
and if returnable the day after, the morrow 
of Saint Martin, 

Wfit'groiin(’- All writs ifliiing out of this coiitt, ground- 

nablrtun!- O’-iginal writs out of Cbancetyy muH: 

able on ««ne-made retumable on general return days, 
rai return . as oD the Mo-rovv of the Holy unity ; but 
Attachments, Writs of attachment^ and 'Writs fublcquent 
$6^. iititiAja thcicto, ami writs grounded on bills filed 
againft atiornies, and fuch offiqers of th4? 

' co,urf as are entitJed to the privilege of t|ie 
court, or members of the Houfc of Com^"" 
mons, writs of Habeas Corpiis^ See,' muf^ be 
made returnable on a day certain in full 
ternn, as on Irtday next after the morCow of 
' ^I>e iioly trinity, 


There 



lit 


arteff. 

T here muft be at lead fifteen davs_be» Fifteen 

between tetie 
lipnd letnrn of 





this court 


le 

i 

[tcfecrTT 

S 


■ .<«<.f.«l»l.r.T.MjiTain T?T^M:CTITO«^ 


ourt. Detween- 

oraTnan^wnt^^jyl^d writs Tub* 


luent. 


timentofpnvilege arrh^ntor art And attacb- 
attorney, muft alio have fifteen days berweco 
the tefie and return, vi’tge. 

In all actions of dtbr, and other perfonal 
aftions, adions of ejo^tone for lands or 
tenements, after iflue joined to be tried by la.^dia. ikd 
a jury, and after any judgment had or ob- »*<^t ^^avt fif. 
tamed, there fhall not need to be tiftccn da\s 
between the teUe and return of any writ of — 
\entrt jacta^^ hdeas cctpcrijuiotoun^ writ of 
fiert fattffs-i or wiit of e Jatufacts dtfn, 

and the want thereof fiiall not be aftigned 
for error; but not to extend to any vvnc of except a ca- 
(ataas ad /attsfaaeftdttm, whereon any exigent 
after judgment is to be awarded, or to a ground n 
capias ad fatisfaciendum againft the defend- exue i nr 
anr, to make the bail liable. 13 C«/. 2. ^ 

/. 6. 7. • '• 


;^rreft. 

«< 

A n arreft in a civil caufe is defined to Arreft, 
be, the apprehending or rcftrain.ng 
eric*S perfon by procefs, m execution of the 
commiod of fome court, or ofiicer of 
juftice. (f^&Dd*s JnJi, sys* 

By Siaf. 12 GtJ. I. c. 29 it is cna( 5 ted, tr'»'e 
** Thar, from and after the 24th day 

June 1726, no perfon flial! be held to fp*- ^ mo,^roust 

c tl joi. 








€t 


<C 


cc 


Mill a^i I I ■ t,-—™ — — 

lUpWiiMli liiniirrj nrfhiarni fh^mftinfawof 
liuiar iniwt^wiiifiiin u^fm 

Yijirl.f W I p- 

4 U&AaiiiihaU nar,ian'vtimr 

any fupenor courc (and the plaintifi' or 
plaintiffs fliali proceed by the way of 
proeefs againft the pcrfon) he, fhe, or 
they ffiall not arreff, or raufe to be aricff- 
ed, the body of the defendant or defend-^ 
ants, but fhall leive hnn, het, oi them 
perfonally, with a copy of the proceS. 

_ “ That from and after the iaid 24ih day 

caufeof jaion “ of '/uKe 1726, ni all caks where the plain- 
amounts to it fjff or plaintifls caulc of adlion lhall 
lo/.aftJivit cc amount to the lum of ten pounds, cffida%it 

tLreofr*‘nd fhall be made and fi'ed of luch ^au/e of 
the fum in- e^hon (which aflidavit may be made be- 
dorjed on the cc fore any judge or comminioner of the 
** court out of wiilch fuch procefs fliall 
ifflie, authon/ed to take afBdxvics in luch 
“ couits^ Drclfe before the officer who fhall 
iflue fuch proeefs, or his deputy), which 
oath fuch officer, pi his deputy, are hcre- 
“ by impo a ' red to admmiftcr j and for luch 
affidavit orie Ihdling, over and above the 
'* ftamp duties, lhall be paid, and no more j 
‘‘ and the fuui or funis fpccificd in fuch 
affidavit fhall be mdorfed on the back of 
fuch writ or proeefs^ for which fum or 
fums fo indorfed the fhenfF, or other offi- 
cer ro whom fuch writ or procefs fhalJ be 
directed, fhall take bail, and for no more: 

“ But if after the laid 24th of yuse 1726, 
any writ or procefs fhall iflue for the fum 


Wlipry the 


back ot die 
writ 



bereft. 



of ten pounds or upwards> and no affi- 
davit and indorfement fhall be made, as 
“ aforclaid; the plaintiff or plaintilfs fhaiji 
not proceed to arreft the body of the dc- 
fendant oi defendant*:, but fliall proceed 
in like manner, is bv this act directed 
in cales where the caufc of action docs not 
an ount to the fum of ten pounds, or forty 
n ilings, or upwards, asafordaid. Jkd, 

Bv the II 6? 12 ir. 3. c, 9. 2. it is Voftietir&c. 

nav!:ted, I Hat no fhenff or other officer JJ 
\vi‘hin rhe principality of IVaUi. or coun-i^JI 
tiL palaripc, u[)on any writ or procefs p iii, un’eis 
ilbiinfy our ( f any of his Majeflv^ courts " tauicTCf 
“ o. itcord at fhall hold any^ 

perfon to ij.>cciai tail, unlefs an affida’^'t 
be fiifl micie in writing, and filed .n that 
court, out of which luch writ 01 j rocefs 
IS to iflue, fignifying the caule of < '•iion, 
and that the fame is twenty pounds and 
J* upwards; and where t e caufe of adfit/n 
‘‘ IS twenty pounds and upwards, b^ail fhail 
not be taken foi more than the lum cx- 
pi\lTed in luch affidavit.” 

By the 19 Cto, 3. c. 70. /. i. it is enaft- A<’tcr i JuW 
ed, ‘'That from and after the ifl of • "" 9 * 

" 1779, no pel Ion Avail be arrefted or held 
" to fpecial bail, upon any proccls luuing beK.tu 4 ual 
" out of any inferior court, where the caules’bii', upon any 
" of aiSlion Avail not amount to the fum 
" ten pounds, or upwards ; but that copies cour^ 
" of proccls Avail be ierved (for the fcrvice for lefs than 
“ of which piocefs, a fum not exceeding 10/. 
two ffiiilings and fix pence Avail be allow- 
cd in cofU), and the like proceedings 

“ Ihall 
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(hall 'be bad thereupon in fueh inferior 
*< court, in all ca/es where the ciofc of ac- 
“ tion (hall not amount to the fum of ten 
** pounds, or upwards, as are directed to be 
** had by the 12 i. e, 29. in fuch in- 
** ferior court, in all cafes where the caufe 
“ of adion (hall not amount to the fum of 


“ forty (hillings. i. 

Proceedings <« That from and after the ift of 
therein m 1779, in all cafcs in fuch inferior court 

or upwards, " (having |urildiaion to the amount of ten 
and in caufes ** pounds, or Upwards), where the caufe of 
qf 4^r. or up-cc a^ion (hall amount to ten pounds, or 
“ upwards, the like affidavit (hall be made 
” “ and filed of fuch caufe of a< 5 bioD, and 


“ proceedings (hall be had thereupon, as 
“ are dircded by the faid aiff of 12 6Vc. 1. to 
“ be had, vihere the caufe of aiflion amounts 


to the lum of forty (hillings, 01 upwards, 
in fuch Inferior court, init, 2.” 


By the 12 Geo, i. c, 29. “ The inferior 
** courts could hold to bail for forty (hil- 
lings or upwards; if under that fum, the 
p«rty pliiniifF was to proceed by way of 
iervice of the copv of procefs on the dc- 
fendant wrronally.” 

Nofcamrn By I Gfc. 2. c. 14 /, 15* If*. 1$ enafled, 

prrfon wh ufoever, who (hall hft 
ootofhr^ rfi-.*^^ to Icrvc his majefty, as a 

jefty’s fervite leaman oniboard anv of his majeily’s (hips 
‘otherwifethon or veffck, (hall be liable ra be taken Out of 
fprfomeci- his maiefly’s (crvice by any piocefs of fcxe- 

nnlefs the debt whacloevtr, Other than tor tome cri- 

amounts to minal mrttcr, unlcfs for a real debt, or (br 
Other juft caufe of a£lion, and unlefs, before 
the taking out fuch proccls or execution, not 

being 
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being for a criminal matter, the plaintiff or 
plainrifFs therein, or fome other perfon or 
perfons* oa his or their behalf, fhall m^ikc 
affidavit before one or more judge or judges 
of the court of record, or other court, out 
of which fuch proccfs or execution lhall 
iffiie, or before fome# perfon authorized to 
take affidavits in fuch courts, that to his or 
their knowledge the fum jurtiy due and ow¬ 
ing to the plaintiff' or plaintiffs, from the 
defendant or defendants, in the a^ion, or 
caufe of a<ftion, on which fuch proccfs fhall 
iffue, or the debt or damage and colls for 
which fuch execution fhall be ifflied out, 
amounts to the value of twenty pounds at 
the leall> a memorandum of which oath fliall 
be marked on the back of fuch procefs or 
writ, for which memorandum or oath no fee 
fhall be taken ^ and if any perfon lhall be, 
ncverthclefs arrcjlcd, contrary to the intent 
of this adl, it fliall and may be lawful for 
one or more judge or judges of fuch court, 
upon complaint made thereof by* the party 
himfelf, or by any his fuperior officer, to 
examine into the fame by the oath of the 
parties, or otlierwife, and by warrant under 
ins or their hands and feals, to difehafge 
fuch (eanrien fo arrefted, contrary to the in- 
rent of this without paying any fee or 
fees, upon due proof made before him or 
them, that fuch icaman fo arrefled was ac¬ 
tually belonging to one of his majefly’s fliips 
or vefTels, and arrelled contrary to the in-' 
tent of this a£l, and alio to award to the 
paity fo coftnpiainiDg fuch a <ls, as fuch 
judge or judges fhall think rcafonable; for 





deceit. 


the recovery whereof he lhall have the like 
remedy that the perfon who takes out the 
faid execution might have had for his cofts# 
or the plaintiff in the faid adtion might have 
had for the recovery of his cofls, in cafe 
judgment had been given for him, with 
cofls, againft the defendant in the laid 
a^ion. 

PlaintiF.upon i 4 ». That it (hall and may be lawful 

rouce, \c. fo fQj. plaintiff, upon notice firft 

rommprap. "Hting of the caufe of aftion, 

ptarance, and to fucli fcaman or feamcn in his majelly’s 
proceed to fervice, or left at his or their place of refi- 
judgraentAc. before his entnng into his majelly's 

fervice, to file a common appearance in any 
a£lion to be brought for or upon account of 
any debt vvhatfoever, fo as to entitle fuch 
piaintilf or plaintiffs to proceed therein to 
judgment and outlawry, and to have an 
execution thereupon, other than againft the 
body or bodies of him or them fo adlually 
j 3 elonging to one of his majefty's fhips, as 
aforefaid. 


No vo!urit''er 
ioldfcr itable 
to procefs, 
nn.ei& for a 
real debt of, 
sc/. 


A fciman upon the fliip books, though he 
has abftnted himfelf, is a fealxian within the 
act. Barnes 95- ^ 

6/c/. 23 ^€0, <r. 52. / 64. ** No 

perfon who is or lhalJ lift and enter him- 
** ielf as a volunteer in his majefty's fervice 
“ as a foldier, f ^ll be liable to be taken by 
“ any procefs or execution whatfoever, other 
“ than for fome criminal matter, unlefs for 


** a real debt or other juft emfe of adion, 
and unlefs before the taking out fuch 
procefs or execution (not being for a 
criminal matter), the plaintiff, or fome 
t ** perfon 





perfon on his behalf, (hall make affidavit. Oath of the 
that to his or their knowledge the original 
« fum juftly due and owing to the plainufFj™Le^&c,^** 
from the defendant, in the a< 5 tion, or caufe”^ * 
of aflion, on which fuch procefs fliail 
iffue, or the original debt for which fuch 
execution fhall be ifTued out, amounts to 
" £20 at leaft, over and above all cofts 
of fuit in the fame adion, or in any other 
adion on which the fame fhall be ground- 
cd; a memorandum of which oath fliall “o*! ^ memo- 
be marked on the back of fuch procefs or 
writ ; and if any perfon (hall be arrefted the back of ** 
contrary, it fhall be lawful for one or the procef. 
more judge of fuch court, upon com- 
“ plaint thereof niade by the party himfelf, 
or by any of hii fuperior officers, to exa- 
" mine into the fame by the oath of the 
parties, or otherwife, and by warrant 
under his or their hands and feals, to dif- 
“ charge fuch foldicr, without fee, upon 
due proof made chat fuch foldier fo ar- 
refled was legally inlifted as a foldier in 
** his majefly's fervicc, and arrefted contrary 
to the intent of this a6l; and alfo to award 
to the party fo complaining fuch cofts as 
fucli judge fhall think realbnable} for the 
lecovery whereof he ftiall have the* like 
remedy that the perfon who takes out the 
faid execution might have had for his 
cofts, or the plaintiff in the like action 
might have had for the recovery of his 
** cofts, in cafe judgment liad been given 
for him with cofts againfl the defenuant in 
in the faid adion.” 
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Chc cof. 


55. “ Any plaintiff, i\ on notice ^rH: 
^ ^ V n in wiinn^, of the ciule action to 
‘ li 1 r-*iroii or pt rl ins fo tiit^c IjOrlcftathis 
‘ tHirlall phee of re^t’e i eb fore lurli 
* eiiliiiincT, to hie n conmof’ ippimce in 
** any tilion to be brou^ h fo” or upon ac- 
count of an\ debt whii^ot’cr M sfoentitle 
fmn plaintiff to | '•ocetd t’ v.icin to judg- 
‘‘ mentandoutlIV r\,indto have aii euLution 
t'itieu|on, other than an i againlh the 
“ boly 01 bodies of him or t’cii io liilcd 
as a^ortl ud.” 

SeipMnts ire wirhiii this al is well as 
private n^tn, 1 j is i dr 1 nm^i, i ti ik, lie* 
poit 29 

“ If a I Cl foil p»-ocnre another to be ar- 
refkd in the \u)hoijt^^ 01 111 any other 
come wit'll 1 Lohdoa, &c, at the fuit of 
“ iny perfon, where thcie is 10 fuch perfon 
known, or wuhouc the plaintiff’s coofent, 
** every perfon who fliill procure any arreft, 
cjfu and fl all be actufed bv 1 idiftmtnt, 
“ prcfentiTicnt, or by the teftiinony nf wit- 
“ nefftSj^or ocher due pr f, fhall ftiffer fix 
** months impnlonmei r, without bail or 
mi’nprize, and pay to the pirty arreflcd 
treble cofis, mi forfeit the luin of ten 
“ pounds for evo) fuch of!' ncc, to be rc- 
co\crtd by action of debt, Ut againft 
fut 1 perhm or icrfons, then heirs, exe- 
“ C'lfors, or adminiflrators, as flioiild or 
“ ought t) pay the fame by virtue or 
" force of this act, in whicn adion no 
“ cffoign fball be allowed, 8 Lltz. c. 2. 
« JecL 4, 5. 


The 



The plaintiff'brought a fonner aclion A<iefenda!j^ 
the defendant, held him to bail for, 

/. declared againft him in an adlion on the Jime^forthe 
(.ife, upon a fpecial agrtement in writing fa-ne c«ufe of 
under the defendant’s h.’nd and fcal, notation, after 
ftamped ; and the caufe being at iHue, the had 

pltiintiff’s atrorncy'found out he had made a 
iniftake in declaring in an aflion upon the by reifon of a 
nfe, the writing being made and executed m 
in Ireland^ where no ftamps are neceflary, was 
a good deed, and the plaintiff ought to have 
declared in covenant, theiefore he difeon- 
tinued that aiflion upon payment of colls; 
and having now brought ch.a uiic for the 
Jamc caufe of aclion, and at refled the de¬ 
fendant a fccond time, whereupon the fiienff 
hath returned a cepi ccfps^, it v'as moved 
that the defendant might be difchargtd out 
of the cuflody of the flieiiff upon a common 
appearance, which the court icfufed. Bates 
> Wtls, cSi. Ste another cafe 
in P.antes 62. qu edit. 

If the plaintiff be nonfuited ii^ debt on A'ter nonfak 
bond, he may biing a new aclion thereon, * 
and hold the defendant to bail. Batras 73. 

\ti dcjt^ ajjuhiputy itcvjt, and tOocnant for ,n f^ebi, src. 
payment of money^ may hold <!trendanc*to bad bail ol ».v.urfc. 
of courfe. Bat ms Ho, 1 V ds, 2'^, So/or 
fees and diftn.;{*'men:s as 1 atcoincy in this 
court, li. h*. 165P 6VV j?. 

If c’^e afl'on le in cuMuant whete no'^Jirer« 
money is covenanted ro be paUi to the plain- 
tiff, PatHis luif. 3 trefpc'f^, aflaulr, battery, 
detinue, fpcciil nud'on on the cafe, confpt- 
facy, fu*e 1 vpidonment. Hander (except in 
Hander of t’tle), cannot hoM the defendant , 

K to 



130 


3mft. 


bail, unlcfb there is an order from the court 
or a judge, Barnes So. R, M. 1654. / 12. 
nor in an aflion for a malicious profecution. 
Barnes 76.’ 

Where da- Where damages can be reduced to a cer- 
niages are re- tainty, as in covenant for payment of money, 
duced to a vi^ijcre a tenant covenar^s with his landlord 
b^aT.Tcnant ^ Certain fum for every acre of land he 

tjpay, .VC. plows up, or the like, the plaintiff is in- 
plaimiffjsen- titled to bail, othcrwife not, efpecially with- 
titlcd to bail. ^ judge’s order previous. It is not rea- 

fonablc that defendant fhould be held to bail 
for fuch damages as plaintiff fancies he has 
* furtained, and is pleafed to fwear to. Barnes 

— 108. 

Bail iwn the Upon the 9 Ann, c. 14. which gives an ac- 
9:b of Ann, tion of debt within three months againft the 
c, 14. a^ainft winner, the quellion was, whether the de- 
t ewuiner. fendant could be held to bail ? the defendant’s 
counfcl comparing it to the cafe of adions 
upon penal ftatutes, where no bail is ever re¬ 
quired. But the court held, there ought to 
be fpeciaj bail in this cafe, which is at the 
luit of the party grieved, and wherein the de¬ 
fendant is a debtor to the plaintiff,* and the 
cluiife is to be confidercd as remedial: and 
therefoie upon confideration, and talking 
with the other fudges, Jpecial bail wa^ or¬ 
dered. 'lunur V. r/arren, Utr 1079. 

'Dff.uJant In debt on t! •• judijmenr, the defendant 
maybeheldto may be held to ball, if no bail given in the 

bailindcDton original adlicn, notwithlianding a wiit of 
t eju gmei.t. brought on the origin d aiSion, and 

hail be given on the writ of c/ror. Kendal 
v» Carey. 2 Black, Rep, 768. Comyn’s Rep, 
556. Frail, Rev. ^7, 

7 


In 



sirntt. 


nt 

In an artion on the judgment upon a non- May hold to 
Ihit, the defendant in that a< 5 lion may hold bail in this 
the plaintiff to bail for the cofts, if 
amount to ten pounds, or upwards j for cofts ‘ 
recovered on a groundlefs profecution arc 
as fair a debt, as tor any other confidcration. 

Nightingale v. Nightingale, 2 Black, Rep, ' 
1274. 

In an aftion for double rent, upon holding Double rent* 
over, upon the 4 Geo. 2. c. 28. plaintiff may 
require fpecial bail. 

The original debt was under ten pounds. Ifthedamagei 
Plaintiff recovered, and brought debt on the ^ '■ovefcd 
judgment, which was fourteen pounds ten * 

lliillings, and held defendant to bail; where- ,oi. or up* 
upon he moved for a common appearance, u .rds the 
Sedper Cur, The debt v'hich we are to con- defendant 
fider is the fum recovered, and plaintiff is 
entitled to fpccial bail. Barnes 432. * 


What ^ire not to be held 

to il5aU in cthtl Csfts* 

P EERS of the realm, members of par¬ 
liament, peereffes by birth, i Injl. iji. 
2 hft. 50. 4 Bacon's Ahr, 228. j peers of Scct^ 
landy 2 Str, 990.; A peerefs by marriage, 
Co* Lit. 16.} 6 Co, 53. Dyer jc). i mem¬ 
bers of convocation adtually attending there¬ 
on, t H, 6, c, i.i bifliops, ambaffadors, or 
the domcftic fervant of an ambaffador, really 
and bona fide in that capacity, Stat, y Ann, 
c. 12.3 Wtls, jj.; the king’s fervants, i Ray, 
152* 8 Mod, 12. j marlhal, warden of the 

K 2 Fleets 



What IPctfoniBl arc to be 

Fkety I Vent, 65. \ cleiks, attornies, and a!l 
ocher perfons attending the courts of juftice, 
4 Injl, 71. 2 Inft. 551. 12 Mod, 163. i cler¬ 
gymen performing divine fervice, and not 
merely ftaying in the church with a ttaudu- 
Jcnt defign, 50 Ed. 3. c, a. i R. 2 c. ib.; 
fuitors, Bro. Prtvd. 57.; wir^eflLS lul)pc..M)a’d> 
and other peilons ncctflanly atteiidin‘; any 
court of iccord upon bufiaefs, Sir 7 . i\,ym, 
101. iVent. II. Rules tn Ch,,n, 217. j witnciles. 
properly fummoned before commilnoners of 
bankrupt, or other commilTiont is under the 
great feal, i Atk. 54.; hens, e\4.aitois, or 
adminiftramrs, R. A/. 16^4. j a bankrupt for 
forty-two days, unlcfs before in prilon, 5 (lea, 
2. r. 30i failor or volunteer foldicr (unh fs 
the debt is twenty-pounds), i Geo. 2. c. 14, 
j. 15. 23 Cco. 3. c, 52./. 64.; an attorney at¬ 
tending on alummons, Baines ^78., rdio the 
courts not only protecl the penons of their 
attendants, but bkcvsile all thole things that 
are neceflary for t'lejr |Ouiney oi' the defence 
of their fuit, z i ^!. 273 ., but the pri¬ 

vilege the'con.c alKiws ilicir clhcers is re- 
Itraincd to tiiofe ^'uits oni*g whieh they bring 
in their n 11 t, or -e ;ht againlt 
them in their o\-n i."U, for if they fue or 
be fird as execuror. or a iuiiniilraturs, they 
then reprelenc Ci uiUiOn perloij**, and are 
not entitled to i . //oi'. 177. Pyer 

24. pL 150. 2 tiJ. LtiUh, j iy.), Godb, 

10. 

Alfo if a piivlleged perlon brings a joint 
a^ion, th's deflioys his privilege 5 becaufc 
thofe with whom he joins are not officers of 
the court, nor entitled to the atcachmenc 

which 
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held to 'Bail in Ctftll CafCiS. 

whi(h the court grants to us own ofHccrs, 

2 Ro K Ahr* 274. 

A p.'i rv who I as attended his caufe all day 
in CO irt, and in the evening retius with his 
a loin^^y ctnd witncfils, at a tavcin in Palau- 
; ;j, IS pMvilcged from airefts, cauf'a re teundi^ 

\} cp. I iij.} but a deftnd inr, illegally 
in (u iod\ at the iu.t of one plrtintiff*, is not 
] .iviiei,ed from airefts at the luirof anothei, 
lit kis there be lome collufion. Dtd, 283. 

A binkruj c is fjce fiom arrefl: in going and A bankrupt, 
conitiij^ to <uirendLr to the conimiflioners; 
and fiom adlual lunender to foiry-two days, 
or ill'’'1 fiiiilicr time as lliall be allowed to 
hnifh o ‘' imiiiat on (provided he is not in 
cultody 11 I 1 ■ CM e ' f lurrcndei); and if he 
be uricde 1 .o>i deb", or on any elcape warrant, 
roming ro it iiciu’f r, 01 afttr his furrender, 
within thcii *’< Ixfoie uunnoned, then, on 
pioducing the luminons, 01 notice, under the 
hands of the commUFioners or afllgnces, and 
giving the officer a copy thereof, he fliJl be 
difclurgecl i and if dei unec^, fucli bankrupt 
fliall have for his o\vn ult hve pciinds for 
every day ht dttdins him. 6 fut, § GlO. 2. 
c, 30. 

tormerly the p/nJ^e fiom arrcfls ex-Servantsof 
tenaed to the IcivanCj of peeis and mem-P"’’® 
bers i but they are n u now prohibited from ^ ‘ 
being arrefted, by 6.V//. 10 Geo, 3. c. 50./ 2. 
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Affidailt. A FFIDAVIT fignifies in law, an oath 

in writing; and to make ajffidavit of a 
thing, is to teflify it upon oath. An affidavit,, 
generally fpeaking, is an oath in writing, 
fworn before fome perfon who hath autho¬ 
rity to adminifter fuch oath j and the true 
place of haluation, and true addition of every 
peifon who fliall make an affidavit, is to be 
infcrtcd therein, i Li//. Abr, 44. 46. ; Affida^ 
What it is to Ought to fct forth matter of ja£l only^ 
contain. which the party intends to prove by his affi¬ 
davit, and not to dec/are the met its of the cauje^ 
of which rhe court is to judge. 

An affidavit mull fet forth the matter po~ 
Jjtive/y^ and all mnttrial circumjlances attending 
it, that the court may judge whether the de¬ 
ponent’s conclufion be juft or not. 1 New 
/lb. 66. 

*i'o bi filw The affidavit mu ft be fi/ed before or at the 
time o\ fin/ig cut the zvnt^ or the court will 
difeharge the party from the arreft, on filing a 
common appearance. 2 lytlf 225. 

Cinnot join If tho plaintiff joins debt and cafe together 
dcbiand cafe affidavit, the court will diJcharge de- 

io one itamp. bccaufe it is a fraud on the ftamp 

duty. 

Kor ngainft i)o where fevcral defendants arc joined, and 
ievtfral dtfci - caufe of acftion is feveral, there muft: be 
thr fcparate ftamps for the affidavit. Barnes 85. 

fjvcrjl. There muft be a pofitive oath upon which 

A^davitde- a perjury can be affigned, therefore the court 
ftane. where an affidavit of debt was 

made. 
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made, that defendant tn indebted, in- 

ftcad of is indebted,” was held to be de- 
fedive. Q.Wilf. 116, 

And an affidavit made by one convided of 
felony, or a pickpocket returned from tranf- 
portation, is not lumcient to hold to bail, fufficjent. 
Barnes 78, 79. 

But an affidavit made by one convided ofl^^allter, if 
peijury was held fufficient: for though plain- 
titr cannot be a witneis, yet he mint not be ^ 
llnpped of his legal remedy to recover his jury, 
juft debts. Barnes^ 116. 

An affidavit to hold to bail \vas, that the 
defendant on the O^oher^ *7^7> ** 

tred into a bond for five thoufand pounds, pofmve by 
with Thowas RiceStepheny to the plaintiff, con- two juftices, 
ditioncd for payment of rent to Thomas ^ 

Stepleriy for certain eftates in Irelandy to the 
plaintiff his leffor; and that tv.o thouiind 
three hundred pounds, now due to the plain¬ 
tiff, on account of the rent of laid Thomas 
Rtce Stepheriy this wa*' held fufficient by Mr. 

Juflice Gould and Ni res\ but BKicJ^Jlone's juf- 
ttce faid, “ that the affidavit ought to bepo- 
** fitive.” 2 BlaLk, Rep. 740. 

This court admits of a fupplemen'‘al affi- t\t 
davit to be made of the debt j for though a “ 
debt was fworn to by a third pcrfnn, that the ypi 
defendant was indebted, as appears by a luppILd m 
ftared account, and held infufficientj on^hacortby 
ffiewing caufe againft a common appearance, 

1 c CL r I* J L r ir * ^ 

the defect was fupplied by a lubfequent affi- a^Mi il icom* 
davit ofdefendant’s acknowledging the ftared mon a^pcar- 
uccounr, the. rule was difcbarged, S-joarbuck^^^* 

Y. IFbeeier, Barne^y quar, Ed* ico, 

K 4 N,B.. 




Fvpfntrr a 

\ u Ijf - 

plied. 


J dgc.n / 

I'll, owtr 
c 'n.ai ifo-c' 

t<ik uiii* 


VC hit la- 
1 Its 1 1 b 
fv^orn 11 fo e 
a comn i^on 
p» ivlio i«. n 
fittnrnev i»i 
th« c^ t- « 


Th^ r '*'■ > 

tjilc'wf • 
f< nu to uic 
’buf j ^ i. 


For woik 
ooric and mn- 
lertala it«unJt 


A^. r, I lie corit wouKi not leceiv* a 
fiipjilcii tnial jfF’ctvir in tl.v.' Cdle of Fte s 
V. Lrcuthumi vvlurc rhe ^ffiO^vic was, that 
‘ dcfenJancjuill} indv-otcd,” zU tlf 
2 20. 

But where en executor at firft o 1 ^ l.vore 
to the e.^'jc as appeared by t’^e aec(>n'j •» of 
the dccealtd, .. lublequenc afiielaviJ. t!ui he 
I n^\ed thed^bt to be due, was on fiiewng 
( Liie pro ’nci-d, a. d tuc rule ft \ a coiii'. on 
< [ pc I nCv, d.V’ jed. iv /.I v. Cany, 
z ho /. ivtp. b5u. 

Ds Ut,. z \ L . 2. c 5. /* I. He judgec, 
L'L. 01 t) ’ ecu ' c y* < Jio.i, b) eonirnif- 
i’on, Oil ii[o\.ei j.tr ns, m the feveial 
counMcs of ErgUiidy to lake adidavks c< n- 
ceinifjg matters deperd.iij^ 111 their Icveral 
courts. 

By rule F. 6'.\ a. It is ordereel, 

th *t from and afar the 5th of jhavy in 
“ this piefent urni, all luch afhdavits to 
“ hcl 1 the defend HU tj bail, or of the fti- 
vice of fiords whc.^ only a common ap- 
] VC nee I'l reqii'itd, mav be Iv^oin before 
the nlai itifi* s a'v. !n..vD in^ a commifiion- 
ei, >nd in^y L .na.c i«lc or ioi t!ic pur- 

‘ • j o'e ^orcl 1 

lb c of t' une flat .te, the fum of 
twelve I ence, uiid no .uore, b^.itles the dut), 
IS cj be taken by * . eu ihh u o.iwi. 

Affidavits, 

T1 the Cc nmon Pleas. 

7 <?bi , Oi Xii'kJlrt.i, C^c^rC’e, / enJory 

Tayloi, maketn and faith, i »ac i< ihaui 
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Jioe is juftly indebted unto this deponent in E^eiy tradt^f- 
tweticy pounds, for the woik tTnd labour of «>an*o bill for 
this deponent, done and performed for the work clone 
faid Rnhard Roe^ and for materiaJs found in ^jc/in thi* 
the fiiJ work. aftdavit. 

Johii DUy of Milk-ftreel^ Cbcapfide^ London^ For goods 
warehourem.in, inaketh oath and faith, That ‘Re¬ 


live! 


Cd, 


Rubard Roe is juftly indebted unto this de¬ 
ponent in ten pounds and upwards, for goods 
fold and delivered. 

'Jobn Dec^ ri, ciV. nitketh oath and faith, lormonc/ 
Thu Riihiitd Rcc, is juftly indebted unto this^<^“t* 
deponent, in one hundred pounds, for money- 
lent and ad vane af. 

For inont’v bv riiis deponent laid our, ex- Por money 
pended, and piid for tlie faid Richard Roe, 

For Hio.’.cy* by the faid Richard Roe, had For money 
and received to and for the ufe of this'de- 

ceived. 

ponenr. 

Indebted ufito this deponent in one huri-Upon an ac- 
dred pounds, on an account ftated between 
this deponent and the faid Richard Roe. 

For the work and labour of this (leponent Por work 
by him done for the laid Rubard Roe^ and 
for materials found therein, and for divers 
goods by this deponent fold and delivered lold and ue- 
to the faid Richard Roe^ and ali'o fur money 1 *“^ mo- 
this deponent laid out, 'expended, and ^I'l out, 
paid for the faid Riclard Roe, and for nio-ncv\!d Vnd * 
ney lent and advanced by this deponent to rccv.vcd. 
the faid Richard Roe, and alfo for money by 
the laid Ricbafd lice had and received, to 
and for the ufe of this deponent. 

John Denn, of, woollen draper, po^ 

maketh oath and faith. That Richard lunn is fold And d*- 
juftly indebted to this depotienr, and his {jy 

])artncr, 









partner, Richard Roe^ in one hundred pounds, 
for goods fold and delivered. 

The plaintiff’s fervant, if he knows of the 
debt being contradled, may (in the abfcncc 
of the mailer) make affidavit of the debt 
being due, which will hold defendant to 
bail i then the affidavit ^ill run thus ; 

For goods jefepb I amby fervant to Richard Fenn^ of 
fold and de- Newg/itc-Jlrecty Londeny Icathcrfeller, maketh 
livered, made and laitli, ,That John Denn is juftly in- 
by a icrvant. f^id Richard Fernty in forty 

pounds, for goods fold and delivered, and 
for work done. 

If the work be done by a carpenter, 
coach-maker, or any other trade, wherein 
fervants and carnages are employed, the 
^ affidavit may be thus (though in point of 
law all is I'uppofed to be done by the ma¬ 
iler, and may be fo laid in the declaration): 
Tor work J*®** Work and labour of this depo- 
done by the nent, done and pcrforipcd by himfelf and 
plairnfFand fervants for the faid John Denny with his 
his (ervants, carts, and other carriages. 

Forthehlie diveis hoifes, marcs, and 

ttfhorfes. geldings, of this deponent, by him this de¬ 
ponent let to r le faid John Denn, and at his 
requeft. 

For work labour of this deponei# 

done as a for- as a fufgcon, by him done and performed, 
geon, and jn and about the healing and curing of the 
meuicincs. Denn of divers wounds, and alfo 

for divers medicines, potion**, and plaifltrs, 
by this deponent found and piovided for the 
faid John Denn^ and at his requeft. 

*For medicines For divers medicines, and other things, 
foo^ as an found and provided, adminiftcrcd and applied, 

MKstnevary. 


& c. 

For the hlie 
holies. 


For work 


neaicines. 







to the faid Jobn Denn, by this deponent as 
an apothecary, and to divers of the family 
of the faid John Denn, and at his requeff. 

For feeding and depafturing of divers Po'depaf- 
cattle of the laid John Denn^ at his requeft, ” 
for the fpace of fix weeks, now clapfed. 

For the ufe and occupation of a certain For the ofe 
meiruage, and dtvers acres of land, with ortopa* 
the appurtenances, fituate in the parifh ^ 

High Wycombe in the county of Bvaks^ for Und. 
one year, now elapfed. 

For the ule and occupation of a certain The like of a 
mefluage, with the appurtenances, fituate welTuagc. 
in hrith ftreet^ Soboy in the county of Middle^ 

/?A, held by the faid John Denn of this de¬ 
ponent, for the fpace of one year, now 
elapled. 

For the ufe and occupation of certain Por part cf a 
rooms and apartments, m a certain mef-meflaage, 
fuage of this deponent, fituate in bleei^freet^ 

London^ held and cn|o>ed by the faid 
Denn^ for the Ipace of half a year, now 
clapfed. 

tor certainr arrears of rent, due* and owing For arrears of 
from the Uid John Denn to this deponent, * 

for the ufe and occupation of a certain mef- 
luage or tenement, Wtth the appurtenances, 
lituate and being in the parilh of Satnt 
Brtde^Sf Fleet-fireety London^ demifed by this 
deponent, by indenture of leale, to the faid 
John Denn, 

For a gelding, fold and delivered by this For*geWwj 
deponent to the faid John Denn^ at his re- 
queft. 


for meat, drink, walhing, lodginir, andForm^ai, 
othei necefianes, by this deponent found and 

^ provided *“-***^' 



Ht) 


MiUXiLS, 

provided for the fiid yoL,i Dcm, and hi} 
fiiiiily, at his rcqnelt. 


prartcc a- 

|j tp it ib«j 


Ifldorfee a 


I20tc5 of r^anD- 

John Venn, of fintfard, 'in the countv of 
0>forJ^ farmc*!, ni’Leih oath a'ui l»ith, Thit 
Utcba7ci hum is» jultly anJ tiuly indcba-d 
unto chib ckpont-nt in tl.e lum of htcy 
pounds, as the driwei of a ^ itniillory note, 
payable to tins dtponent oi ordtr, at a tei- 
tain dav now nail (or on demand). 

Upon a pnmufiory n(/te of hand, drawn 
drawer. Ijy Jiuh'it J i £7 pav ible to one 

B. or ordei, and by him indorkd to this 
deponent. 

lodnrief Is in Icbccd unto this deponent in 

gati^ftthcin- ppjy pounds, as the indoifec or a | lomiirory 
‘ note of hind, indoikd to tli's dtpoiv nt. 

O-'a uo^e, Jj, jiiPi/if'U bced unto this deponent in 
wlitit. pait pour 1^, iiptm a promillorv note drawn 

Sfmu ^ ' the I I’d K K'dluiUy pa\abJe to this 

gamilii.c dc[ oiunt, or o.vlcr, for one hunJicd pounds, 

iiC ; IV n >w pall. 

//. i>. of, (bem^ ore of the people 
c itleti kYs) 1 nemnlv ainnu'., lisU C. 7). 
’Miliv 'idf bccvl unto this d't onent in the 

A 

lum of t^ivencv pounds, upon promiflory 
note of hand, drawn by the laid 6. D. p^iy- 
able to this aflirmanr, or order. 


gamll 

^r.iwLi. 

Qpa’vd* 

* lunatKU 


T^rawee a- 
pa I't ac* 

tt-IMuf 




of €r£L*f:i:0C* 


J, B* of, grocer, I'-'jI edi oadi and 
faith, That C. D, lo indcbt d to Lhi.* depo¬ 
nent 



141 


ncnt irt feventy pounds, as acceptor of a bill 
of exchange, payable to this deponent or 
order. 

Indebted to this deponent, as indorfee of Indorf^e rf- 
a bill of exchan^re in Icventy pounds, ac- 
cepted by the laid C, D, 

In feventy pound®^ as the irdorfee of a Indorfec a- 
bill of exchange diavin by the laid C. 7 ). 
upon one A» />. pa\ ihle to L I\ ci his own hH dwn^*** 
order, and by him indorlcd to this de- order, 
j onenr. 

A. B. of, Cft maketli oath and faith, [n no^er fer 
That his caule of action againft jo//j Doe is go 
foi converting and chipoling of divtrs goods 
and chattels of this deponent’s, ot i!ie va¬ 
lue of one hiinuied pounds, whicli he ic- 
fufeth to delivei, altlu ugh this deponent 
hath demanded the lame. 

That C. D. now hath, or lately had in his ^ o\crfora 
poffeinon, a certain pro nil lory note of hand '' " > 

of this deponent’s, bearing date the 5th day 
Jufi 17^3, wheiebv one B. fix weeks 
after the date thereof, piomilld to pay to 
this deponent, 01 oider, forty pounds, for 
value received , and which liid pronufiory 
note the faid defendant hath unlawtvdl) cou- 
\erred to his own ule. 

That C. D. now hat’i, or late)' h’d in hi® T;ri,, 1 
pollefiion, a certain bond or ooIj ution of b ni. 
this elepontnt’n, bearing due the ch diy of 
January 17B3, entered ro by niv ‘ , 7 . to 
this deponent, in the penal lum of fo i* hun¬ 
dred pounds, conditior L 1 fi>i tl.r pauucnc 
of two bundled pounds, as tii-ri m mtn- 
nonedi and whuh Ja'd bond die lud dc- 





The like for 
deed! gene¬ 
rally. 


Iq detinue. 


On a bcnJ. 


On an afTigit 
fnent of a 
bond, made 
by the a^“ 
figi ce. 


fendanc hath unlawfully converted to his own 

ufi?. 

That C* D. now hath, or lately had in his 
poiTeOion, divers deeds and writings of this 
deponent, of the value of four hundred 
pounds, and which deeds and writings the 
faid defendant hath unlawfully converted to 
his own ufe. 

That C. D. holds and unjuftly detains 
from this deponent a certain indenture of 
Icafe, bearing date the 4th day of February 
niade between C. D. of, Csfc. of the 
one part, and A. B, of, of the other 
part, and which faid indenture is of the va¬ 
lue of twenty pounds and upwards to this 
deponent. 


On T15ont». 

y. K, of, hofier, maketh oath and 
faith, That C. D. is juftly indebted unto 
this dcoonenc in one hundred pounds and 
upwards, for principal and intereft due on a 
bond, bearing date the 4th day of May laft 
pad, entred into by the faid defendant to 
tins deponent, in the penal Itim of two hun¬ 
dred pounds, conditioned for the payment 
of one hundred pounds, and lawful intereft 
for the fame. 

7. D. of, &c, gentleman maketh oath and 
faith, That C. D. did, by his bond, bearing 
date the 3d of February laft paft, bectjrtie 
bound unto yl, B, of, mercer, in die 
penal fam of two hundred pounds condi- 

' tioned 



aeG[oat}(t0, 


* 


tioned for the payment of one hundred 
pounds, and lawful intereft, on a certain " ' 

day now paft. And this deponent further 
faith. That the faid B, did, by indenture, 
bearing date the day of laft 

paft, affign, transfer, and fet over the faid 
bond unto him, this deponent, and all mo¬ 
nies due and owing thereon, for a valuable 
confideration then paid by this deponent to 
the faid /L B, And this deponent further 
faith. That he hath not received any part of 
the faid one hundred pounds, or the intcrcft 
thereof due on the faid bond ; nor hath the 
faid y/. B. to the knowledge or belief of 
this deponent, received the faid one hun¬ 
dred pounds, or any part thereof, or the 
intereft thereof, fince the faid affignmen:; 
and that the faid C. D. is now juftly in¬ 
debted unto this deponent, as afllgnec as 
aforefaid, in the fum of one hundred and 
two pounds ten fliillings, for the principal 
and incereit due upon the faid bond. 

A, B. of, ^c. meicer, maketh oath and faith. Affidavit for 
That C. jD. is juftly and truly indebted unto money due 
this deponent in thirty pounds, on and by®“®J“^^* 
virtue of a judgment recovered by this de¬ 
ponent in this honourable court, againft the 
4 ’aid defendant as of Kafiir term laft paft} 
and alfo in the further fum of five pounds 
for his cofts and charges fuftained therein ; 

which judgment was obtained by this 
deponent upon acd by virtue of a bond en¬ 
tered into by the faid defendant to this de- 
potient, ip the penal fum of four hundred 
pounds. 

A* B. of, grocer, maketh oath, andonangn- 
faith. That C. Z). is indebted unto this de- nutty bond- 

ponent 




ponent in pounds, for the afrcar 

of a certain annuity due to this deponent, 
upon and by virtue of a bond, bearing dare 
the day of entered into 

by the faid defendant to this deponent, in 
the penal fum of pounds, conditioned 
for the payment of the lum of pounds 

a year, for the life of the faid defendant, to 
this deponent. 

By the af- A, B, of, ^ 5 c, tailow-chandler, maketh 
fignceofa oath and faith, That C. /). is indebted unto 
bankrupt. dcponcnt and J, M, as aflignees of the 

Barnes i cftate and cii'ccls of K. a bankrupt, in 
^ * twenty pounds, as appears by an account 
under the bankrupt’s hand, and ciclivered 
to this dejionent, and which fuin this depo¬ 
nent veiiiy believes to be due from the faid 
defendant to the e:Ute of the faid bankrupt. 
By an exe- J' grocer, executor of the lad: 

cu»or, for will and tellamenc of A. B. deceafed, maketh 


goo li fold 
anddelivcTcJ 


oath and laich. That the above defendant is 
* jullly indebted ii.ito this deponent, as exe¬ 
cutor as aforefrtid, in fifty pounds for goods 
fold and'delivcicd by laid A. B, in hjs hfe- 
time, as appears by rhe books of the faid 
A. B. and wiiich lum is now due from the 


Upon a note, 
by an cxe- 
ewtor. 

Barnci 70- 


faid deponent to the cilaic of the laid A, B, 
as he verily bebeves. 

Upon a proiMirory note given by the dc- 
f-mdant to the laid A. B, in his life-time, 
as he believes, and as apjKafs to this de-^ 
ponent by the note in his cuftody, and 
which faid fum is now due to this deponent, 
as executor as aforefaidi- as he verily be-' 
lieves. 


t 


Ip 
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tri order ro hold the defendant Co bail 
for an afTault, an affidavit muft be prepared, 
and laid before a judge for his order for that 
purpofc; which affidavit is ingrolTed on a 
treble fix-penny llamp paper, and fworn be¬ 
fore him (who on reading the fame, if he 
approves thereof, ffiakes an order thereon)i 
and may be as follows: 

J, G. of, the plaintiff, and J. W, of. Affidavit to 
furgeon, feverally m^ke oath and fay i 
and firfl, this deponent, 7. G. for himfelf, affaulc. 
faith, That in the month of January laft 
paft, the above defendant, IV.F* Efquire, 
jnade an affaulc upon this deponent, and 
did beat and kick this deponent in fo vio¬ 
lent a manner on his groin, and other parts 
of his body, that this deponent has ever 
fmee that time been in great pain ; and 
this deponent has at this time a rupture in 
his right groin, defeending into the ferotum^ 
occafioned by the kicks and blows which 
this deponent received from the defendant, 
whereby this deponent is rendered utterly 
incapable of getting his livelihood. And 
this deponent further faith. That, to the 
bell of his knowledge, he never was fubjedt 
to, or had a rupture, before the laid affaulc 
was made upon him this deponent, as 
nforefaid j and that the faid kicks and blows, 
given him by the laid defendant, are the 
foie caufe of the faid rupture. And this de¬ 
ponent further faith. That he applied ro 
fcveral eminent furgeons for advice to be 
cured of the faid rupture, but has been in¬ 
formed by them that the fame is incurable. 

And this deponent further faith, That he 

L knows, 



icnows and is weil acqininttd with the de¬ 
ft n lane, and that the i iid defendant ’s irr 
very good circjm^Hnces: an I rh’j> dej onenc 
y. JV, laith, rhu he hidi vitwul tJ^'e 
other dc^iontnc’b g nn, ai i 1 1 , tluC 
he has ^oc a ru[)'ure i i nis l*i ^ ri 1 »■ 53''oin 
dt'ce lui inti) tht Jt uium^ wh n tnis 
d poa nt*sopini)n is n euial le, i tl i n Itrs 
hi 1 u te iy int ^pablt of follow in j hio bu- 
i I ‘i. 

Another INUlveih o and ^ith, th-’t // B f)u»th 

Pi ( f the fliip c lit Hit N , F. com- 
1 hi, Oil the i^L c ly o / /n/ > 1781, 
c i lit ro tins depintnt in the t f f c ic 
J.jd fp p, at /. M , ir 1 u thouc 

a .V )Ut‘' caid or j iO”OC?t wh rf ever, 
gi en to, 01 intend d t > be f 1 tn to * m, by 
tin d».pn^nt, liidi hold ot t'li-, c* p 1 ent’s 
z'j ir, and d i, 1^“J t o d j 1 ent on the 
f )or r Ui a>h w th h s 1 di i with 

p at fi e ano v dci ce dnkc ihis dv^penent 

i Tat ) b' on ’ IS h*- i, tice. and bod', by 

\ j V 1 t s Cl jtn nc liy Icnfrhh 1 r 1 ).ne 
t , d tae \ \ \ A \ oil d na't i ^a n 
Ilu'" tins « ep }r. nt, hai not he I ecn {»-e- 
Kii ti by i perfon cn bond tie 1 nd fhip, 
<u d tins c onent fnrthtr la th, 11 at h s 
p cheek became atly fwo’kn aid d 1- 
t u '* ud, and that It v as in ^rc it pi n f )r 
a L ^ j de»*ibiv tine wfueraaids, 1 i this 

dej o ‘ft wa rendfeu wholly inc^pd‘le cf 
p^rfo r 'his bufn Is on board ilie 1 ud 
ibn . .nu h»s depone It li rtntr t nh^ Tint 
ihf 1 \ K b ha^h not as >tt made him any 

iafslaCi ' fi'-t"'^ laid aljauir, akhou^h he 
IS m 4^0od c rcumftances i and he believes 



that the faid A, B. foon intends leaving this 

kin£;uo)Ti. ^ 

P. C. hte marin-^r on board the merchant Another. 
fliJ j the fP., B, R, comimntjer, and 7 » 

Ute manner on board the faid ievcrally 
make oath an i favj aiid fnft this depon-ens 
P. C, fjt hi'iiielf la;th, Thar in or about the 
moiuh of in the yearo^^ uur Loid 178 
as this deponent was dv/tng his duty 01 boaid 
the laid Ibip, in bawling up the 1 inge cable, 
y. D. mate of the faid Ihip, ftiuck rhis de¬ 
ponent ieveral violent blo\vb on his Ijcad, and 
k'vcrd parts of this deponent’s bodj, with 
his cienJied lilt; and this deponent lath, 

1 hat having threatned the fiid y. D. whea 
he this deponent came to l.o}:do,u he 
would endeavour to oet faCi^Mv . n al him 
for lucli ill ficaiiiunt j irom which laid cx- 
preffien, this Ov-jn'r.mt vtriiy beb'ves ihe 
liid y. i), contciveJ gi u luumd ^nd malice 
againll- tli»s depoii*" it, and ('Ikm tl leatciicd 
this deponent, that he voald ha/c h.s ide, if 
he lliu'il 1 be ha .g^d foi il; ^nd this du o- 
nent laith, '1 hat on the h imev/ursi pafihge 
i>om as tins dep nunc was doing 

his duev, in hoill ng our tlie Lxiat bt.of)ging 
to the laid fi’p, in order to *ow thefnJ Ihip, 
lint die iLo nd not get hn ! cf any ochei 
vclkl, the wind beinj^ cah.i, as ihia depo¬ 
nent was lv>wering the fa d boar, the faid 
7. Ds hailed to tins dejionent tolerg') the faid 
boat; and this deponent Inch, i iMt he, 
according ro his. laid infti urtij.'.-i, let the 
boat go, but not fo foon as the kid y. /)» 
thought It might be done, \/htrcupon thf; 
ihid y, i>. came to this deponent, iUid, with 

L 2 niojiy 
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n>any opprobrious rxprefl'ons and other ill 
ufage, itruck this deponent a violent blow 
6 n the right Ihoulder with a rope, called the 
gibb haulyards, about two inches and a half 
in circumference: and this deponent faith. 
That from the violence of the faid blow the 
blood gulhed from this deponent’s Ihouldcr; 
and this deponent faith, That the faid J. D. 
(truck this deponent fcveral other violent 
blows, with the faid rope, on his loins, 
fhoulder, and other parts of his body, fo 
that his fhoulder and other parts of his body 
were bruiled and fweiled : and this deponent 
faith. That from the laid ill treatment he re* 
mained ill about one month after, and that 
he flill continues to feel pains occafioned by 
the faid ill treatment, as aforefaid j and that 
he did not do or lay anv thing, or give any 
provocation whatfoever to the faid J, D, to 
merit or deferve fuch iH treatment. And 
this deponent J. //. for iiimfelf laitb. That 
he was prefent at the fcvei ?A times mention¬ 
ed by the other deponent, and that he did 
fee the faid P. C. ill treated in manner and 
form as by him above depofed : and this 
deponent faith. That he did not fee or hear 
the faid P* fay or do any thing, in this 
deponent’s hearing, to dcfefve or merit fuch 
ill treatment: and this deponent P, C, for 
himfelf, further faith. That he has been in¬ 
formed, and which information this depo¬ 
nent believes to be true, that the faid y, D*. 
IS a perfon of good circumtlanccs, and well 
able to m<ke fatisfa^tion (or the faid lU 
treatment: and this deponent lailly faith. 
That he IS informed that the faid J, D. will 



foon depart this realm i and unlcfs he be 
held to bail, this deponent will be deprived 
of that fatisfaftion to which he thinks him- 
felf inticled by the laws of this country. 



pROCESS is that by which a man is ProeJs. 

called into any temporal court, bccaufe 
it is the beginning or piincipal part thereof 
by which the reft is direded: or, if taken 
Itric'^ly, It is the proceeding after the origi¬ 
nal, before judgmcpt. Bruton^ 138 Cromp¬ 
ton rf Courts 133. 8 Rep^ 157. Procefs to 
call perfons into court, muft be in the 
name ot the king; and if it iftue from the fupe- 
rior court, it ought to be under the tejie of the 
chief jufitc€y or of the fenior judge of the court, if 
there uc no chief juftice \ and if it ilTucs from 
any other court, it is to be under the tefte of 
the firji in commiflion. Balt. cb. 132. Finch. 

436. Cro. Car. 393. • 

The writ of capias muft be returnable on Astothetefte 
a general return day, i Bam. 295.; and there return, 
muft be fifteen days between the tefie and re¬ 
turn, ibid. 409. 2 117.; but it may be 

iejled before the caufe of ailion accrued in every 
cafe (except where the plaintift' proceeds to an 
outlawry), and fuch tefie muft bear date in 
term. Ibid, 295, 1 he tefte may be amended, 
it being fuppofed the negligence of the officer 
of the court. 2 Black. 918. 


Whereas by the ancient and fundamental laws The ancient 
of this realm, in cafe whe\e aty perfon ts fued, •” pro- 

l3 


4 



' l^iecefg* 

fui s on ht mphaded^ or an '•jiid hy atty :c rif^ IVl^ r** protrfs 

mieVuV '» ^ * ^ of ^ ) of hs nt.jijiys r vts of reco^ 
,/j at \\ miMfli.*-, iV c^y comnn^ pfniy (t the 

proct.s, J t €j I }iy I t 7 petjon, t e tn\‘‘ ta ife of 

ait,i..i ^ t to i ut t(/,b a J paif^t /' ex- 
p'd 11 liPj cr fi Le,i, . / li^ytfj 

di. tf d'> t r y I 2 c , L\ I'LaOiJiicii^t of tl t < < *'/’ 
of It , it, i, I if (Jj Lir iX'^0Jha icufi J ih 
1 ut, L:'l Of ptc. j\, ill) LiK’’v koo t U'ke 
Jt Uft) iuf tf c (pjLt-ioiice (f the dc*tt ut to 
tfe j(f it, mi h jU i\s for Jutb a*p ■^'•iccs 
t, I / ! i’ u r ! ^ /Of ^ f t i tpi h y be- 

t i xi\^tJ: d* f t s tf f L u a •"fC J cohi- 

’ t .f^^L p'if tt St calf \ that fo> d-’us 
) tS tj^ ^ c, i ^ , of f IS t x'jjlf 5 

p^ced J’dj 6 i -> e h ii (u ft d tpo^ e^tnt.ral 
^rit<^ cf ,it pijo, qnafv-* vl.i'nii >1 iT, Li Is 
cf Mii'Viv" J t tjtf, c hd 0*1 •' IJ'’ z.ut^, 
syiil Jt tf tf c lO! 'r cf A'/* \ ft 'ch and 
Co H at I Pltf tri e pi efjf> at\ p t^’ ut * cr 
cc' I tti Li ufe cf a"* c /, u id J>ercupo kept pti- 
foteri /l> a L q" /*;// /o iL,aht cf Ki, ho tds 
1 it’) i ft app!' ta'ces hazvn I i ch- 

fKr uLJ ifi Jo Pettit jji/’S, that feiv cr n.\e h£,ve 
dit.d to le JeiU'ity for tf c appearanct^ of ftuh 
pujofis Jo arrcjiti ahd taiprif cd, dtuugh m 
tivtb tf ^re hath t a ft ufe or no cruje of a Jt on, 
a 'd of tJ't.esth'e are vo fiub perjons who are 
named plaintiffs', laJ thofe arrefis f ave been ir tny 
t vj pt iHicd by miiluiiiis pt fons, to vex and 
Opprefs tf e d fendants, cr to f ^ie from tlem un- 
*reafonahle ami unjuji compcfMvt^ jer oltaimng 
their liKriy, and hy fiub evil p'aEltces many 
men bavt !een, and are datly undone, and deftrey¬ 
ed in their eftaus, without pcJJibtUty cf kav'rg 
ntaratton, the aSkrs employed in jueb pi alh< es 

havtnq 
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baztr^ been (fa the neft pait'^ fscr ard hrktn^ 
p '^lot , r*d *!ttr eJtn ,u fb'ft tt hath 

Vt n t ifid u dfiiJt to mcKe tt^^e dtfozeius 
c? pyo fi it tj , 

hit r tn,. r*d P'^ V If ''4 of "'hcj / P ri "r* 
gy ii i s r / ifc , a* i ai 0 f } ’ ^ 

d L ‘t - * / // t ^ \ r id uhj i f t ^ d ^ j. j. 

t flit ) / l J *.*U t, ^ IT (. ,rot 

“ 1 'i If t.« ^ e t t r tf'e la h c'f Iibrmyv the 

" i( ro ’ n )ii (1 pilots ^lio ii ill ‘ ^ 

“1 1 r > I .V. ti I y ai V 111 iff, i*’ ^ ^ 

u 1 «wi i\ i, ( >1 ner, il^cwiiu, or biilifi-i t t > rt/ 
oi x^y t inchile oi li*> rev, or bv «*nv it)nnlb 
“ ociLi I I'i e»-, ii n lu , Uiiirr-b-’il iT, oi ^ arp'*^f* 
orlKr pt.ion or p i‘ ^ns wiutlicvci w.ih fi 
t iis ual n, havii.^ or prer rr in ; to have 
autho uv or wrriint in ihit behalf, by 
“ fo»-CL < r coloui of .ny writ, D.ll, or pro- 
“ clN, JMiung, oi t) be iilu nof; oMt of h.s 
« »o j laul rousts of rhe Km ’s Bf'nch 
ai .Coni m Ph i';, virirltrt^ cutin, m 
u hliidvrt, bill, r\ {'•dll' , the ctr- 
“ 11 iitv i id " ue c " I * of a‘■lion is n )t ex- 
pitfi«"d p iiticulirlv, and lor Vhich the 
defen Uiu oi de^tiidints, in lueh wiit, 
oil), or I K ccls nimeJ, is and art naihble 
bv tile h It i*e 11 ti t nthiif xde in the 
*' three incl r . vt i of the k gn cf 

the late h n tjemy the Sixth, P li Le 
** forced or co . pciUd to ^ vt lie .ity, or 
to cntci ml) i ani iiir*.iivs for thi 
appearance < < h perion or peilons 1) 

'* aritfled, a \hc da\ an i p\ic in the fp \ 

** writ, bill, 01 piorr (i‘pccifnd Oi con^^nn 
** ed in any pi.ni’'“v o" i» oi 

<f cvcicdin^ t c luni of 40^ of lawiul 

"L. v ‘ • 
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The name of 
the attorney 
to be written 
on every writ, 
kc. 


if 

ft 

If 


C 


** money of England^ to be conditioned fbr ^ 
<*ciucb appearances I and that all ihenfFs 
** and ocher officers and minifters aforefaid, 
ihall let Co bail, and deliver out of prifon, 
and from their, and every of their cuftodics 
** refpedtively, all and every perfon and 
** perfons whatfoever, by them, or any of 
** them arreded upon any fuch writ, bill, or • 
'^.procefs, wherein the certainty and true 
** caufe of a6):ion ia not particularly cx- 
prefled, upon fccurity in the fum of forty 
pounds, add no more, given for appear- 
** ance of fuch perfon or perfons fo arrefled, 
unto the laid ihcrifF or officer aforefaid, 
according to the faid flatute in the faid 
** three and twentieth year of the reign of 
the faid lace king Henry the Sixth, in 
that behalf made and provided.” 13 Car. 2. 

2. r. 2. t 

By the 2 Gee 2. c. 23. feSi. 22. it is enadl:- 
cd, That every writ and procefs for arreft- 
ing the body, and every writ of execution, 
or fome label annexed to fuch writ or 
« procefs, and every warrant that ihall be 
“ made out upon any fuch writ, procefs, or 
“ execution, (ball, before the fervice or 
execution thereof, be fubicribed or in-r 
“ doried with the name of the attorney, 
clerk in court, or folicitor, written in a 
common legible hand, by whom fuch 
writ, procefs, execution, or warraht rc- 
ij>e!h;ively ffitdl be fued ^th 1 and where 
fficb attorney, clerk in court, or folickor, 
ft ihall not be the perfon immediately re- 
*^j#|inAi or employed by the plaintiffi in the 
fult, then alfo the name of the 

J* attorney 



IPitiKflK' 



« cmtS olicitor ft) immedfaftly ^ 

♦» tamed or employed) to be fubferibed) dr ' 
indorfed and written in iik« irtannbr; and'^ 

“ that every copy of any writ or procefs * 
that (hali be lervod upon any defendant, 

« (ball, before the fcrvice thereof, be in 
** like manner fobibribed or indor^d with 
the name of the attorney or folicitor, 
who (hali be imnnediately retained or 
employed by the plaintiff in fuch writ or 
procefs.'* 

By the 12 Geo, 2, c. 13. 4. it is Hie not in* 

cna£l:ed, That from and after the a4th 
“ June i-39j the not fubferibing or 

ling the name of the attorney’s clerk to upon writs, 
court, or folicitor, on any warrant that (hall not 
(hall be made out upon any writ, procefs, 
or execution, (hall not vitiate the fame } 
but fuch writ, procefs, and rexecution, 
and all proceedings thereon, (hall be-a^ 
valid and c(fe(n;uai, not with (landing Rich 
omiilion, as if the faid recited a< 5 l for re- 
** guiating attornies and folicitors had not 
been made, provided the writ Vhercon 
fuch warrant is made out be regularly 
fubferibed and indorfed according to Che 
faid adli and every (heriff or (heriffs, 
other ofHcer, who (hall make out any to indorfe the' 
warrant upon any writ, procefs, or exe-^**°*’"*®* 
cution, and (hall not fubferibe or indcH’fe 
the name of the attorney, clerk in court, 
or folicitor, wh6 fuedoutche fame, ihall 
forfeit the Aim ^ of Ave pounds^ to be 
alTeiTed as a Ane upon fuch IheriAT'Or 
(heriAs, or other oAioer by the courc^ooc' 

** of v^hicb fuch writ, procefs, or execuAon 

« Aiall 
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Ufoe; one msiery cfaefcof td be patd 
to Iws ni»|dly, his heirs a<id fuccedbrs, 
<and the ocher moiety to the perfoo or pet- 
fe«s ’aggrieved by fuch omiffion.” 

Ko fpecial^ By the 5 Geo, 2% c, 27, fell, it is en- 
wfitB lhall H That from and after the end of this 

fvbcre the* ^ fefiion of parliamenC| where the cauf^’ of 
caafeofattiott *■* a^ftiOQ (hall not amount to the fum of ten 
does not ' H pounds or upwards in any Jttpenor cenrty or 
ainovnt to «« /}|||ii|^gs qj. ^pyfj^rds in any m- 

** ferior court, no fpecml wr>t or nor 

any procefs fpecniiy therein cxpicirmf^ 
** the caufe or caufes of a 6 lion, (hall be 
fued forth or iflued fiOtn any luch /upertVr 
'•* or inferior court refpeflively, in order to 
^ compel an’* perfon or perlons to aj^pear 
*• thereon m foth court or courtsj and all 
** proceedings and |ud<ymencs that fhaW, 
fronn and a^ter rhe end of this prefent 
feflian of parliament, be featj on any lu(?h 
wtit or procefi, fhall bo, and is hereby 
declared to be void and or none effect, 
** and t very attorney or ofheor of fuch cotiVt 
*♦ or courts, liijHg forth -or jfiufng otit 
fuch writ or procefs^ fhtll forfeit the luhl 
' penalty 10/. pounds to the p rfeu or perfons ag- 

•* grieved thereby, who il and miy re- 
“ cover the fame b* act on of debt, ^c,*’ 
Attwffoy’ji The oanre ot the nlaim. ff’s e torney mnfi: 
bebeifidOrf<‘^ on writ s out if not indorlCvl 

♦. j - % _ ^ 

oiyitbe Khorilf’s warrant, it will not vitiate it. 

^ The ait >t‘ney*s name' rtstjft be put upon the 
the pmoeft, or defendant may move 
-'Iftial 'the prottedings be ftsyed, Barnes^ 

' Geergo 


indorfed on 

wnt. 
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tfee *Fhfrd, by the grace <yf bfCjpi® fe * 
Gre^/ Britmn^ hrmet^ and Inland^ King, 

SDtffindc^r of the Faich, and fo f ^rth. To the ’ 
fhertfr«)f Middlefex^ greeting. We command 
you, that you tjike John i^niiy late of Wkfiimn’^ 

JttTy in Mjw county, yeoman, and Rubard 

RoBy laa of the laiTs^e place, yeoman, if they 

ft ill ^e fund in your bniiwick, and them 

fafel'’ keep, io that you may have their bo- 

diev before our juftices at H efimmjtery on the 

marrow oi' jill Souls, to ant'wer Rschard 

in a plea, wherefore, >Mth force and arms, the 

clofe of ’•he faid R chf>rd at H^eftnnnfter they 

broke, and other -wrongs to hfm did, to the 

greu damage of the faid Rtchardy and agaiitfl: 

our p( ace j and alfo that the faid Jubn Dem 

nia) aulwer the laid Richard Femu according 

to aiftom of our court of Commem- 

Bench, iM a certain plea of debt upon demand, 

for ont hundred pounds; and have you here xh- penalty 

this writ. Witnefs Alexander Lord Laugh* of the boni 

horcughy at Wejhnmftery the 9th day of 5^^, 

in the 23d y^r of our reign. 

7. P. Attorney. 


Indorfe the attorney*s name l 
and fum fworn on the back. 5 


Oath for goL 


Make a precipe for the filacer thus: 

Ahddlefex, to wit. Capias for Richard Fenn prxetpefor 
agtintl John Denn^ late of PFeftmnRtTy in the the office, 
laid county, yeoman, irefpafs at Weftmhfiery 
debt for one hundred pounds, returnable on 
the morrow of aH "Rinds. 

J. P. Attorney. 

Oath for 50F, 

6th O^. 

George 



0 

The like ie ThirdsTothefheriffkof 

dfiff, greeting, Wc command you thac you 
t^)§JsRtcbarji F^mt^ la{:c of Weftmtnjiiri in 3^ur 
* CQttn^^* yeoman, and Richard Roe^ lace of the 
fame place, yeoman, if they may be found in 
youf ^iJiwick, and them fafely keep, fo that 
you may have their bodies before our juftices 
at fVefimtnfier^ on the morrow of All Soulst to 
anfwer John Denn^ in a plea wherefore with 
force and arms the clofe of the faid jahe 
Denut at London^ they broke, and other 
wrongs to him did, to the great damage 
the faid jekn Dmn, and againft our peace ^ 
Ond alfo that the faid Richard may anfwer the 
laid Jchn<^ according to the cuftom of our 
court of Common-Bench, in a certain plea of 
^trerpafs on the cafe, upon promiies, to tlie 
damage of the faid of thirty pounds ; and 
have you there this writ. Witnefs Akxandir 
X^rd Loughh roughs at fFiJlmtnjier^ the 9ch day 
of'jfjtfyt in the 23d year of our reign* 
pfatfcj|*c. i X^ndsn, Capms fo r John Denv again ft Rtcb&rd 
^ Fenny lace of PVefminftcTy m the faid county, 
yeoman,’ trelpafs at {Fejlmnjier, Cafe for 
thirty pounds on promifes recur lable on the 
morrow of All Sculs^ 

y. P, Attorney, 
Oath for fifteen pounds, iMer-^LinpUi 
' 6£b Oct, 17S3* * 

If the capias is fent into any other county, 
pJtfordt lay the trefpafe at Oxford^ or any 
other town. 

Tbelikefor alfo that the faid fijchard Finn may 

•aaMi.o ^fwer the faidjohuf according to the cuf- 
’' comt of Cammoa-benoh, in a cer-' 

* tain 



tain plea of urcfpafi and afTault the dama^ *’ * 
pf the faid of one hundred pounds. » 

* N* B» Yi^ indorfe the writ rlius^ ** 
by order of Mr* Juft ice Gmld, for twenty- * 

•* pounds.” 

And alfo that the faid Richard niay anfitref^Ia wvtnm* 
the faid yebn, according to the cuftom of our 
court of Common-bench, in a certain plea of 
breach of dbvenanti to the damage of the 
faid y^.^a'ofiifty pounds. * 

And alfo that the faid Richard may anfWer In trom. 
the faid according to the cuftom of our 
court of Common-bench, in a plea for the 
converting and difpoOng of the goods and 
chattels of the faid yeba, of the value of fifty 
pounds. 

And alfo that the faid Richard may anfwcr DeUnue. 
the faid John, according to the cuftom of our 
court of Common-bench, in a plea for the 
detaining of the godds and chattels of she faid 
yobn, to the value of five hundred pounds* 

And alfo that the faid John and Richard 
may fevcrally anfwcr the faid John Dar, ac- j** 
cording to the cuftom of our court df Com- refted. 
mon<>bench, in a certain plea of trefpafs oU 
the cafe, to the damage of the laid yohn Doi 
of forty pounds. 

And alfo that the faid yahff may anfwtrthe As execute* 
faid Rtihardy as executor of the laft will and 
teftamenc of Sf/ncu Vcrwcl^ deoeafedy in a cer¬ 
tain plea of trefpafs on the cafe dpon pro- 
mi fes, to the damage of the (aid Richard^ esS* 
ecucor as aforefaid^ of one hundred pounds. 

And alfo tliat the faid yohn may anfwer As adeWniW ' 
the faid R^hard^ as adminiftrator of alVondJ*’®'®' 

fingular*""'' 
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tilt ^ds, chattels, and crcdii^s of 
y&bn decea(ed, according to the caf- 

i»tti of our court of Common-bench, in a 
<^tam' p)ea of debt upon demand for two 
hundred pounds. 

And alfo that the faid yohn may anfwcr 
the faid Ruhard and Jnmss^ as ailjgnees of the 
eftate and offers of Jmiei Doe^ a bankrupt^ 
according to the cuftom of our court of Com¬ 
mon-bench, in a certain plea of trefpafs on 
the ca(e, to the damage of the (aid Richard 
and JameSi aflTignees as aforefaid, of fifty 
pounds, and have there, £j?r. 

• The capias is printed, and may be had 
either at the filacers or ilationeis, for *fd. 
Take your affidavit, p^act*'e, and writ, to the 
filacers for the county, which fee in p. 

^h)d if the affidavit has not been iworn be¬ 
fore, your client muft attend the filacer at 
the fame time, to fwear his affidavit, pay 
for rhe oath ij. figning capias^ *2j. 2d. 1, 
which IS IS, for the original, and is. 2d. for 
figning the capias ; the filacer then marks the 
capias with a itamp, which is called figning i 
take fame tt> the feal*office. No. j, laner 
Tempk Lawr, to be fcaled, piv tor fame 
^d. s dien get a warrant direded to your of- 
fictr at the fheriff*s office, in -Jrok'i Comt^ 
Omfitesr Sipset (if in Mtddlijex) j it in T Chudoni 
at the Ppulif^ or fFcod Street Comptei j pay 
4^, for fanae* If m any other county, to the 
UB4rr-(herrfrin town. 

The printed capias is made to run in the 
plural number, therefore if there is no more 
than one defendant to be fuqd, add yobn Dec 

or 



id 

Of lUt^ard bolftg thf u^wal mmes^ lij^ ' 

fe^Ftcd fo** fhat ptir|« 5 &. * v 

GVof*^ the Tbkd, by the Grace of Goct^iCapits «• 

of tr&m^ z^heknd^ 

Defender of the Faith, ^c. To this 
of London^ greeting. We cowmajid you, ' 

chat you take J^n Dtm^ Uce of London^ mer¬ 
chant, and Richard Fenn^ iaice of ci^ fetmo 
place, merchant, if they lhall he foutid> ki^ 
vour bailiwick, and keep them fafety,, ftf 
that you may have their bodies be^e ojUf* 
juft ices at IVcftmtnfnry on the morrow of 
Souls^ to anfwcr A. B* of a plea* wherefore, 
with force and arms they broke the clofe of 
the faid A H* at London^ and dkl other wrofM 
to him, to the great damage of the faid A{s^ 
and agarnft our {>eace; and alfo that the faki 
John and Richard may fcverally anfwer the laic 4 » 

A acrordine to the cuftom of our court of 
Common-bench, in a certain pica of trefpaf* 
on thecife'(or whatever the a< 51 :ion is), on- 
promifes, to the damage of the faid A. ol fix^ 
ty pounds; and have here this writ. Wkocii 
/ileyandcr Lord LwghhrQu^^h, at 
the gth day of Jufyt in the 13d year of wif 
reign. 

Imdrr, Ccipifts fox A B. againftj^fw D^w^yPracipe, 
late of Loudoa, mei chant,and RicfwrdFcfrtt laic 
of the fame pi ace, merchant, irefpals 
cafe for lixty pounds, oponpromilcs fever^ly, 
returnable on the morrow of AHSttthk 

A» K, Attarmy^ 

O vth for 15 f, againft Jahn Dcnn^ 

(i)ith for i§i, againft Richard Fc»n. ' 

If the defcndtHit cannot- be tolten on the 
captOi before*the returntheicof, then you may 
. * 2 have 



mih 


The day of 
figoing the 
writ 18 to be 
fet down 
thereon. 


Ifdifeo^aftk 

i^e« IP a 

^0 A r 

% 

Non oinutafi 
upiai. 


h^ire''iL'^ispias fy contmuanct^ wKic^is t|Sc 
ai fh? ta^as al/eady printed; and <}o'nQ| aid 
thV words (“ as Pefori we hive "^io^anted 
but the only difference is in tlic pf<e- 
eipe to the filacer thus, London^ (fl**} Capias If 
eontinuance for 'John 'Doe agaln^ Rschard Raet 
late of, £sfd. trcfpafs a<® LondotSf returnable 
6n^ The ffiacer charges ngning lod* 
and feal 7 d. 

It has been already obfervedj that the 
filacer formerly ufed to make out thefe writs 
upon receiving the pracipe , but as there is 
a gr^at deal more buHnefs done now than 
fefrfierly, the attornfes now make them out 
for expedition themfelves, 

And by feveral ffatutes* ^*‘Eycfy officer 
** or clerk of this court, who mall Jign any 
writ or pfocefs before ju^merit" tp arnsft 
** any perfon thereupon, mall, before the 
figning thereof, fet down, upon fuch writ 
** or procefs, the d^ and year pfhis fighicig 
** the fame, which mail be entered upon the 
fcmctnbranbc, upon the forfeiture of teh 
** pounds.” § 6 ^ M» f. at./ 5. 

9 (ff 10 PF. g. r. 45. / 42. 9 Geo. 2. c, 55 
/ ga. Prai^ Rig. C. P, 440, 441, Barnes 
42c. 

If the "defendant lives in any liberty^wherc 
tfhe fherifT, to whom the writ is dirc^iedi 
catfhot enter, you may make out a non omtttas 
(dpias, tb di^power nim to enter into that 
Jibehy, and which is as foilowt. 

leorge the Third, ^jfr.^To/the fhcriff oT 
\^otk, greeiing, ^e coifuxiao'd you, that 
I omit not, by r^afon of any kbercy in 
^ur haiiiwick, bur that you t^er the fame, 

tnd 




anjl uke latt of p>etftri}tiygwc 

yeoman* and '^ieburi Roe^ late of tfic 
MIC pUeCj Woij]fano.if tfcey Ifcall be found yx 
your oailiwi^^ and k^ep,them fafely, fo that 
you may have their bodies before our judicca 
At on the Qaorrow of M Sauls^ to 

anfwer Jdmfs in a |)]ca, wherefore 

with force and arma the clpfo of faid James at 
^bstfordf they broke and other wrongs to hiiyi 
did cp the great datpage of the faid James^ 
and againCt our peace \ and a}f6 that the faid 
John may anfwer the faid ^according to 
the cuftom of our court of Common-bench^ 
in a certain plea of trefpafs pn the cafe, upon 
promifes to the damage of the faid James^ pf 
one hundretj, pounds \ and have you there this 
writ. Jfiexand^ Lord Leugkhoraugb^ 

ztJVsfimsf^^ the 9Ch ^ay of Jd;^^ in the 23d 
year oCfPur jteign. 

Narfotk Non mittas ea^s^ for James Pnecipe, 
Sprntt^ againit John Prt 0 y late of thetford^ 
yeoman, trefpafs at Thetford^ cafe for one 
nundred pounds, on promifesi returnable on 
the morrow of JH SouU. * 

J. K» Attorney* 

Oath for 50 1 . Cth O&oh&r^ ^ 7 ^ 3 * 

Pay filacer Ogning 8$. 6d. j feal is. 2d. 

Until very latcl/i if the defendant could Uatil lately, ^ 
pot be found in the county where the eapins >f defcDdant 
iffued, or that he did not live in the county 
where the plaintiff intended to lay hjs tiemo, 

Ilf order to arreft hjm in another coi^ntyf laid,«wnt of 
a writ Qf^tejatm capias iduetf, directed to »f- 
that flierifti whprein was recited the 
iwriti ^ and that it was teftified* tefiatum efi^ 
that t^ie dtfendant lurks an4 wand,crs in 

M » hii 


4 » 



' life fiiiifiiK 

; t* to take bftn as in the former capias^\ Bin 

tJjft court* feeing % #r<^^vV 
which the praltifeij^-jpgcije^ irtcoiiry^ 
mode of prpcefcdwgf po«fe9gjin^J>iil hi ^ 
county where the iufteadtosf 

the county where cho tk^y ’m 

Hthry term, made^aif,4NrtO,ft»pou the 
gieiiffs to put upi^n theirjWirnstis fri^whal 
county ^he cafks tfiTued^i t^it iSu#ihiif»ng the 
full elEei^ ititeoded* they in fUk^' ^ekfk 
kySa, made the foth>wmg'i^ule$ . ^ 

PlfeindflT may ff^keuas m 0 &im 5 hml Wioy h 

di^fendtnr^ re^n^m e drf*- 
owwythan mntyfrom tb$i^ ew-fere eiatfi ef tfHim 
lihic in wh.ich mfes^ and when it mtgbt tft hf*i$idi and mny m 
the mfk wisjj^ pfff ^ rht dtfendar^ be empeMU he tned, 

ISfmrflj” *•* ^ 

fo to declare^ tt is neseffary to fue a Ci^pfei tn the 
em county t and then a teftatum capias inn the 
others and mftakts Jhfuerstly happen by putHi^ in 
bail with the filacer tfi the county where the anefi 
d, infiead of that in whith thejhfi capias 
by mans whereof great eupmee and delays are 
often occefiened It is therefore ordered by 
this court, that where an arreii fhall be by 
virtue of a capias ad refpondendum in any 
county, and bail iball be put m there* 
** upon, and the plaintil? (hall think proper 
afterwards to declare in a drfferent cousty, 
•< it fhall not be deemed a waiver of b(fd s 
,|juc the recognbance of the bail fha|l he 
as cffeftual for the beuebt of the plaincifr', 
«* and he may pmceed thereon againfl: the 
bail in the fame ntanner as if the pkintilf 
had declared againft the defendant in the 

“ fame 



«6W)r» b'whUA ^ 

c« I'll.” , - *». '< 

Whtdi tfute wHhdtit doubt has taken away rai^ 
the writ 4 >f itePiim ftl that noW* ^ 

rhe defondaHtf’eafti^ be found ih the county ^ 

whlBFe the tkphs tdbed^ the pkimiffs at* 
toriteyj oU «Mi office eo|9y ,che af*^ 

fidisvHi ftitfrtted' bf d# fUeccr for the counrj 
where* ehe 1Sr(t’ writ if!y^|''inay make out k 
tipiig^ (ae ‘beffire} ''into ahoeher eootity i pSLf 
(of ffidicopy of the affida?vit» (lamp dnd 
paper u* jdtt %nhig the new 

^4 hii \ ,fcal yX 5 wkhotK having any 
i^ufn^f iht ^ 

V*An3itheVcateiffdV'hs>vmg<t-he feftatum was* Reafen ftw 
that fife platAdfflOft'his taity-ff he declared ^ 

ktif OllW' ftbOhty thaw ^at ih whioh 'die 
*fiipias IBted 5ljy. 1 fo that 
fhe^dlfftrt^aht liVcd ih any other county 
th^ft that iflf whidi the piaintifF intended'to 
' tfyhis eatffe> he wos’obhged to have a 
tafitm 'tapkfi to arreft* him, and which ne 
iDf^ht iffi»e in the firft inftance, though jthe 
fuggedioh df the e^pia^ having iffucd was but 
^dtSon ; yet it "being beneficial to all parties, 
was readily actjuiefced in, being one in many 
inftanccs to iHoftrate that maxim of law, 
that in ji^heJuns cmftpU 4 equltas^ 

If the defendant IivCs in a county palatine, Teftamm 
the Writ hi that cafe rrtuft be a tef^atum cafias^ iflae m 
dire^ed to the Chancellor, or Chamberlain, 
t^e. o( the cbunty palatihe^, as original writs 
do not run there, (fof rhe court in this cafe 
does not immediately Write to the IheriH', as 
in other cifc^); and the Chancellor makes 

M a out • 



ill > 

omr. m iniMitt t|)^iMSt> inrb»f!iM«^; 
arreft tbe Aefendant, bdt not ’ ’' 

’* » » ^ t ' * i J • ' 

Wrt^tut tc h§'‘ihfir^tikkWrHi Liikw^ 

tSiiUt, amiOwkikw, Sii0g tJ^eC9f^wlii>JP4tUMi/t. 

X 

Ch<fler. To tBe Chamlierlain of ddr coonty'pi^afine of tl^tjftr^ 

of to his deputy there, greeting^, * ' 

f^ncader. To the Chancellor «l.oar 6ouoty«p8l«KiiA» of LoticaJU^t 
or to hi6 deputy there, gre^tiue^ ‘ .A* 

Dorhani. To the Revcreo(| Father in God> ^y pennif- 

fidft ijoift ilifhop ^ Durham,' br td hlh‘6HabCellor thert, 
gwetme, tffr And ioAeid offayiif^ m the writ,' 
touat} palatine^** fay, f tiwr J * 

rf 

Tiftewm ca- Qw^e the Third, by the grac^ qf God^.pf 
|iias to- the Mriiami France, and Ireland IGng, De* 

Wcaftcr. fi^nder of the Faiths to thp chamberJam 
of our county palatine of Lanc^er^ or.to^hia 
deputy thercygreeting, we command y<;>u> that 
by our writ under the feal of our iaid county 
. pijdcme, to be duly made^ and tp be di- 
rcKffed to the iheri^ of the faid county pala¬ 
tine, you command the faid (hen6^, xh^t he 
t9ik^,Joht KaeUt late of, yepman,. and 
Richard Roe, late of the fame pkeCi^ ytonaaiH 
if they be found in his bailiwicki and them 
fafely keep, fo that you may have their bo¬ 
dies before our juftices at IVifiminfter, on t'he 
tnorrow of Ad ^pds, to anfwer Richard Fms, 
an. a plea wherefore with force and arma the 
<Me of the faid Richard Fern at 'London they 
brpke, and other wrongs to him did, to jthe 
> great damage of the faidt/Sinksrd Fem^ and 
our peaces and al(b that the faid 
r^Mf^tnay aniwerate fa»|)i^i«^r^, aooondmg 
the cuftom of our courtr of Common 
Kcnch,^ id a ccfrtaifl plea of irefpa^ on the 

cafe 



faid Iii (^4 of fifty .wj#»4*»/’SMji 
v^hereu^n our IherilFs of Lomon returned to 
ourjuiUpesat ac cercam ditf 

now pad:»Hhikftathe fatd JohnKnm waimot 
found in their l^ailiwick $ whereas it i$ tcSti-^ 
fied in our (ainie «ourr» before our juftices, ^ 
that the fhid lurks and wanders in yOur 
laid county pa!(Nftn^ j l!nd fidvc there th» 

Wri|, WJiitieft ^^ander tord 
at the 9th day of JtUy'^ in She 

23d 3rcar of Our 

The like form will do for Chs/hr t but for The like to 
jyufhmi^^ Wi ci^mfid yeuy ikai under •ad 

*^^$heJial^of ymi^ h^^&prkkt ts he dufy 

te ^he fieriff ef ehe eeunty^Jlf 
•< Durham, youTtaufi tki^feddftjertff te he 
mdMhfd^ fhat he tHkt Jbhti Knott, fdte 0/$ 
r* is In "the former. ' 

Ci. Pdf, of Lmciifter^ teflatum capias for Prxc'pe, 
Pickard PenH againd Jebn Knotty late of^ f^c, 
yeontwih, tres rxhmMny and alfo for fifty-f!* 
pounds on pronfMlep returnable 6n the mor- ‘ 

row of ^ Souls, ^ 

• Oft«hr^4s/. • ^ T. Pk Att6§piicyi 

I 1 j ' ^ 

Take it to the fibizers of Leudeu*to (%it| 
pay five /hillings and (ixpciiee, le^il one 
ihiUing and cvroprocre. If the diefendant Cm lae Fom. 
Iivtai^ta i»ny of rh«» Qloi^ue portsy. as 
tt^s^ Davtr^ ojp Sanawuki dt 

as. tboo^im a sed-tiius^ ^ nece^iyr^not- 
witbftandbjg ntw^ tu^ ol Hitsrf cerm, 
as ^toro is oo^^ihhoMPr iier tmi cinqoe ports 
(though many make a capias on));, m that 
^nft the dkfiStion of ’"dte writ n»uii be» *S To 

M3 ** she 

» 





#1 

defmty mr^ Vide % Barnuulkl^ j ^ y I 

»r«ft. cap. to thi^TOrd^ by the gciica^ a{lH4iJaf 

Qt(^. &c,^ to^^lje ^onftable of our 

ca^e, olf ^piTi 6i* -CO Jcjrtr^ ' Atfip* 

4 reccing. We command you/ tinrt you^twe* 
obtt Dfnn^ late of yeoitiiiH^i Andl 

UfbarJ RcCf late of the fame place, yeo« 
miui» if they, ihalt rb/t fopp^ yix.y^^ 
wick^ and them fafti^ 
have their bodies before our jufticcs at 
mnfter on the tnofrow of Sculs, to 
fy/tr Rstbard Fenn^ *ifl | plM, wherefore vith 
e and arms the cjole or tfic f^&^d 
^afi MiiidfbQm they 4 rpkf,ai^ other 
to jtim did, to the^ great "d^nage of tbeiaid 
fiitbari^ and agyin^ |Oiir peace; and^*air*a 
tMc the faid ^ 9 hi» lytay anmer the faid 
arf, according to <|e jcuftom of our court pf 
Cdmmon Bench, in a^cc;rc|in plea pf tref^fs 
on the cafe, upon promifes, to the damage of 
the faid Rhbard of one hundred pounds j 
and our iu ,a,certain day now 

paft, returned to our jufeiccs at/F<?yiaw»/?4rr, 
that pojc foMjnd in^ baiii- 

wiok^s lyhereas it is tcjlihed in our lairie 


court* that the ^d lurks and wanders 
up nodvdowa M}|your bailiwick* and have 

t poucdberfeihia Wi|p. Witnefe jfH^dfr^tjord 
' ^ 9 ^ 1 * 

. add y^nofouir^rc^*^ 

fnecipe. * ^ifard^iyg 

yeoman, 

p.ne;huiidtcd 

Mkf i 

IF ydtf irtean tola]^ vetiik Ito nw odl^r CMnilw, fiy, 
- f^pfndS^fr, J 

3 ' ^ pounds. 
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Irhb ^ llgii|i^tli?$ j p9^^ }ii<n 
(^^iings '«fl4 (ii^petrCi^ one ^tiling; and t>ivo^ 
peqp^ *v V . , || 
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atpaebj^mpton LS 

PB 0 |».ap 5 f® 

I Niwc* opoo Tyn* J | 


’ 0 >mmn Prxtfi* \ 

‘ it ""Ad" Abfe* of IKSirfft OOt 0td4% Commoo ca-i 
talf, wW^ve 

with pr56'<fls only, theft the^Sfaf* U Kferved/^ 
r. 2 ^. tnbaii, Thai \ti all cdfei where the 
daufe df'aftfon (haH ibeainWhOiii Jt» wn 
^‘’pdiJn^fs ftpwtfrdrfy-lii any lhpwtor^O$>vct, 

« the d^feiisdaor-ftoil* 

♦' flSifr 0 co#y of 

^e.^noceft*” * i^rfrfWty. i* 44 * 

cu^ w>f Ifechr prowls to 
f* rfeall ho wr^ttea ap no- 

** tice^ to fuch defendanty ftf too intenty^pd 
o««;^ M ^ mean- 



<c 


cc 


cc 


* 


5 ^ hiHritc, 

C*A. B* jm are^bfvitt Mif 
frocefs^ i 9 tB€ wttnt that ym iy'ydu^M* 

fhthi* Mait^^t^WA 

mri Pitm^ nttmt J^i^g ^kg 

f * ' ’ hoarder , 

fmt in ^ ' .SB^lfSS^wfcfcn^tice 

The formed Gl®g? 


THetdrmof x * ^HiToJ 'ytx^ JJFpicw W vwu 

If cemmon |4>f BrkSh% 

capUi. we^0i^r df difTftijth, &c, to tie iHenff of 

grc%i%'!^We cf^mind vooi*tfAt" 
*"ro\S' take Tft^ ^Ms\ !^ 'of 
Ji vouf cmityt “^^cerf ^d Rk^ord 
of the ^edn^ai^ If they’fliall be 

fourid in' yoiir baifiwicl^ and^thein ftf^y 
keep, (B that yoti^may^have their bodies 
fore our juftiees vXWefiimnfter^ on the njor- 
Th« capias of /111 Sffuls, tot'<attfwei yohn Pttm, in a 
iull do in plea, wherefore with force ot arms the clofe - 

e^d'ebt^Stf’ **“ 

none, covel l^*’okc» ntid Other wrongs to hfn^ did, to the 

«8nt/&c. be great dam|ge of thd fsdd^a, *iuid agaiOf^ 

ing only to our peace; and have you there this writv 

WitCMfik Altx^ndifr Lord Loughhor^nghf at 

^,r! l^ejlftdnfter^ the 9th day of July^ tn the tvyen- 

ty'-third year of oor reign. ^ 


p f Mr. Bstfr Riderts^ 

Kotice. ^ Too ^/crycd,wivh thiaprocefsj^to the 
hatei^lch^npoiji,(^^ by your mcirney, ap«> , 
pca^^ hfo -of Common- 

^ pleas, at the return cherepG being gd 
' tfay pf N{>vmbit paw^.io^oadex to y^^'^idc- 

" ft'lffdaiijft htiibaol^ and wife, (ay, ^ 

Sarah 3v»r* ’ *’ 
y' fcnc? 




feVi:feA>dMl^Mdn^^(^bdi^*4Hl4itttt^^ •>’ 
nam^* 

Incll(^ fitoccfroiSlMii^Lato#^ 

there ans ^ 

ifty itti^the.^^ the tigr^iJA^ 
reh 


I 


m 



tJeWi ce <{h the refi ifh day ja regiHar^ <3 fFtiti 
^72. i '&nd If fisrved by ^ peHbd] «hd ^annor 
r^adhoft write if% Bad. *Aef^* & Prac^ C. P,* 

34. **' * * .'*' 

Ifthe pr^lRt bet agtain^ baron and lem^r^ If^g^nAha. 
fervice on the hofbind is fuffieient for’bdthci^tw^”^^ 
and if<%fie^h«^afld ^c'^appi^fi'lbr^ 
himfelf and >0lrift, plaintiff i^y enter-afts^ 
pearhnee fist both, hstrnk ^ 

295. ^03 ^B.-idit. * ♦ £>r j ' 

If the action be joint, agaifift twotor iviore tf J<)int, both 
perfons, each muft be ferved with a eopir^of muft be 
the procefs, ^ ^ ' !l i is fervfd^ 

Iitbgularfty in fcivffee^df ptotfc!l*it«tv'l5fiir^^ 
coAifplained driily*t¥iVie^ftHt 
JodgiH«>ht,"Wt B»r‘Kfter;■ 

* Bamesku' ... ^ 

If ^hle^proccl^^Se^^li'isdbrtf in!ib'%"^elify JuUgWot 

palamcj, the<^ 4 efelKkmti iii<tO be ler^d mh IC common 

h cefey^f'^the pfoccft*»aml 




i 








palatrae, that 
to be (erved. 
If complaint 
u made of 
any irregnla* 
my of procefa 
or a< 

moil ann^H 


copy to al 
davir. i 

A lailtake 
jprocefti li 
cored byj 
pearAnca 


fpottk ite ^ 

If the M^ndant et>mplaiii»'Of a^y trregib* 
]arity in the proceiiii oi^ aoim &fbrar>bed» 
he muft n^nix^the caipy teihihi aAkkvn:^ that 

It ma^at>tie»r m lh4t 


I|*na 





_ 

__ 

_ 


i^in (iiiaMuttfiiiai 




terju 

plain of jrrtgiftai-ll^off proc 

Notice muft be given ferviee of ptocejsy 
though the wrtt be fpec^iah abpi^ 

ten pounda. Rep. ^'Pfa£I. CJ^P. IZ49. 
cefs ferved without any notice t<y appear is 
void. Btd. 100. 

Copy of pr6cel% being tendered to defend¬ 
ant at Ilia houle, and he rtfufing to accept 
ir, h^ IcaVing it there wa< good fcrvicc. 
2 Somes, ^2^. N.B. This means at the time. 

Procefs delivered without the filacer’s 
nsmoto it held good. Rep*(^CaJ tnpr. 106. 
Capisw pf* If the defendant cannot be taken on the 
coaiinuauce. ^5^^ 0^. with % copy of it, as the 

cd^i^ ihall beb and you* don't ^opole to out¬ 
law hitiij fbe otU: a eof^ by eonftntm^ce, and 
in that cafe you need not put the words, as 
^ for the pne- 

ojpo left with the i^lacer haa^ the ^ words 
' 4« xa^ae per tpntinuonee,** which (hews that it 
IS the fccond writ $ and fo the fame with the 

third. 






you p^ 95 ^!|^(it^«^^l^^^rt«iwrit» b. ^ 

<in^ f^mej m /, v.., <r^ 

p;>y.''flying fe^/fcaL74*.'ri 'fi>- 

« I « • vvav ^ al mi^VL JkJ^SA 


tiff is-iiablc'io^|jpafs*^flfm;^t^^%5w ^ ''fp> 

umt'i for fa^ c^ii<K;jafti|y;jH^cte^ ^ 

imgf^iirftn^ft, f'#5Kr |ii;" % B^k, 

Tbe^ftw: oian .Bft^ciid aicft^jiroc^^ 

4jfo.: Aft mtacHfin€o^^ pfiwWgfi JS& 

its mitiupc aii'<^igiQii}|^'j ff^Ur^^4f drf * 


/ m'-. " t 


" •. * . . • , * 

AIL, BttUium (fityn. tUe Frmh hauler ivfinitiofl of 
13 which comes from the Qrak **‘‘i** 

AHVl 0gnihes to deliver imp haAd&)j»i& uf^Jo 
our common law for the freeing or letriog 
AC liv>crty of. one arrefted .or, imprjiyed 
•upoo any a<f^ion| either civil. 
on ftnipty taken for his appearAAoe day 
f^od; fdace certain. Bra^<t ?• 

-r>‘ 8»' w .. ^ /,* ^ 1 -, 

M The reafon why it is caikd^h^il.-^jsf- 
Caufe by this, means- ihe.,pa,i;t}f«ir€l|i3ame5 is . . . 

delivered into thje hands 43f Jihpfc fl^ar l»i,Ad . ,i* v*, 

th^nrtielves for his forth'»<:oming, ^olprd^ ^o 
' A. fafe keeping or frQtqdUon frora pryj^h* 
and the .end bail is, >,tp..^isfy .^on- 

aemnation agd.crofts*.«^.-,fend€r thejirfeod- 
aafedO'pBifoib.f ;:, rs-''.,v?.v 

' •■ ■:, -V'. ■ •■ . .. mil 


Of£fJ w 


onfe'dhfd ilimc thing, and th;.this^ 
ndtlpn^ that they fave a map from itiipHfon-; 
nheht lh i^e^mmofi gaol,'his frieiids under* 


be 'tdf^hirti* m ’a li^al wavi' ' a. 

P. C. em. 4 M- ehieif'difriJrcnc^ 

is;'that "a rttarli^s niat^erHt^s bireljr fiiy 
fureties, and cannot imprifon him thentlfrlves 
to fecure bitj appear^ntfif; ‘as hi^' bail' may, 
who arc looked upOn as his gaolers, to whole 
cuftody he is committed, and therefore rhay 
take him vipc^ci z Sunda^t epn^ne him till the 
nCict day, and itheft render hihi/' 6 Mod '1%1. 
hord R^mond 706, Mod» 

Vtb attorney ’ By rule j\Sclb.’ 0 2. It is ordered 

to 4 >c bail. <«'by 'che lord chief jutlice;’and the* reft of 
^^.thc juftices of this court', that fronii and 
the laft day bf this term, ho attorney 
“ of ^is or any other court, or any perfon 
praaifing as fuch, fhall be bail, in any 
fdirOr aorion depending in this court’* 

An attorney Notwichftanding this rule, it has been 
n»ay be bail held, that an attorney, though he cannot be 
jW'jeniier, td juftify,' yet he ia fufficicht bail to 

: .4futrchder without juftification, Jackfon 
^hdeff'iBfack, AV^.'iiSo. 

' ■ ,\^By rule HiL 7 Geo, 2. It is ordered, 

that Ob Ihcriff’s officer, bail iff,‘or oth 
^^‘perf6’'n concerned in the ckecufion of prb- 
‘**^’ cciT,, fhall be jjermided Or ibpered to be- 
.** 'conic bail in any aftion 6f filit dfependihg 
this court.** - . . .. 

It 


An attorney 



^c, a^d whio, fecui-ity tc^. 
the Jhcfiff'(<^.I hs brothcr^^ -and fofRicrly had. 
be«fl, a;^her^(ra fp*:J&ryi;ig 'w^ri^8 ao.d 

making arjce({:a, is,, w^tht^.,thfi above .nile*, 
for.^the ru^ is (ioi^df^.^upon ptinciples of 
prudeat jcaJo^fy^ aid thji;rerore the. jcpgrc. 
would not. let ^. precedent, for. .evading, iu 
Moiled Y.. Piiuba^dy 2 Bkck. i(ep, 77.9. . 

Perfojis.Qutlawedv after judgment canho.t 

h,e . , - . = . . ; ,:. 

^,Fr^nchptfin. .wlro had resided .in .England 
twelve,ye Vs* in a'houfe at 45/,, per annum,, 
as a factor for Birmingham goodsi and fworUj 
- liimielf worth Paris^ 

but Jiad no confEderable property in England^ 
was admitted to juftify as bail for i8o/*: the 
defendant being himfelf a foreigner, Andr^ 
^ejnellj the other bail^ not underftanding 
Englijh, Anfdms was fworn to interpret,, and 
Upon examination was alfojunified. 

Y» Filkne^ 2 Black, Rep^ 1^2^, ' , 

It is no objedlion to bail tlijat Jfe lives 
within the verge of the court, witbopt.qther 
fufpicious circumftances attend it,. . % ^l^ck, 
R/p* 956. 

The defendant, having been; arrefled^ ami 
put in bail to the IberifF, you the 

writ of capias be in London or Middlefex, p^t 
in.bail above within four days (cxclufive of 
th.e appearance day, or Quarto die ppft of the 
return of fuch writ); and to prevent a mif- 
tajtc of n^cs, the beft way is to get • jbort 
copy gf fuch writ at the filacerVor (hcriffs 
, omce, and the fum fworn to, or the bail 

bond 


A («inKiioid£(|^ 

officer ivitkia 
tbeai^v«r«!«. 


A Frencfittwi 
permuted to 
juUit'y. 


Bail who liTC 
in the ver^e 
of thecouic 

good. ■ ' ■"’ 

» 

Within wittt 
time to pat in 
bail in Lon.* 
don and Mtd,- 
dlefex. 


w 

"'jW V .*■ 


r 


* !?« 


bcMni^dfli;^ < Rifh^ Wi. $ 

b<i«.if Nppe^ «rt 

sif Simdaj^9 be put in tbe htxc def, 

akd will \$e regtikif».« ^ 

Ho^ to put in bail in fo>wn on a capias. Go 
CO.!Mr. itabfi^n^ the filacer,* 4. Bare 
Court, Tetnpk^' with ao of the writ, 

the namea and* >adcikione the bai{, who 
will enter them in his book kejit fbr that 
purpofes and he, or hts clerk Mr. Evans, 
will attend at the judge’s dumbets with the 
bail, and cake the recognizance i pay him rn 
term time ilii. in Vacation if taken 

at theJudge’a hovife |>ay 4^. more: but 
if the niacer eaonot attend, the recognizance 
may be taken in his abfence on a double 
v^, ftampt parchment, called a M ptece, 
befoce a judge, upon bringing a true abftrad 
of the writ. Hnk HiL 8 Geo, II. the form of 
which will be as follows: 


In CWnnron Pl».i. 

Ml baelnai Tern , in On. twenty fourth •v-ir ot the reign of 
Gtorn ihf Third. 

Bail piece. iLoriJen (jr) C.pia* a^ainA RicLard Ftitn, laMot Lotden, yeoman 
» r, J Dert, loi lOt/ pon pri 

"I’f r««fnabk on the Morrow «f ^^Ucih 
■■ Aftlivit l>r 50/ 

Bdilare. Ricbbtd Kfox,ii FUrt firett, len^on, ewL'ler, 

and 

rifcen eni *c- 7 y^ib ot GutUr J ane, Ctteaffaet London 

kfiowledged^&t. $ filvcrtmun 

* I helJefendint boun i i i«,o^ 

* Tart* (rf thf W'll »n <jc/ 


If the defcn»*- ff the defendant be not prefent, and does 
anti* not pre- enter into the recognizance, then the 
^ .bail ar« bound m double the lum the caule 
" of adion is fwom'-co amount to. 


The 




pru|yi^pr«gieett9t^HM|. (bHriSiiMplivid Twocmif 4 

perib0» (>fSfConH: boulkd become bailt 

ao 4 15 Wte bf <?ii bcW, cM nOdce giveti to “®*'*^* ^ 
jylhfy thm is irregular. s^K^U i fy inr^gute! 

iitp^ %i%tt 

In th« cafe you dedu^ from the fees to the 
filacer the (lamp for, the bail piece, ». 

You (wmit^ tk$ ^rndtaUi if par^fmt) do The corwJ*. *' 
" acknowledge to owte unto the 
'* i<X>/. i you {^mtng ibt M) do ieverally 
acknowledge m owe unto die p^milFtthe 
** fum of 50/* ft piece^ to be leirifd upon 

your feveral good9 and chaaolt, lauds and « 

tenements^ > upon coudtcion,jabftt tf the 
defendant be condemned in thftfatdaAtos, 
he (liall pay the condemnation mooey» or 
render himfeif a prifbncr to tho for 
** the fame i and if he fiiil fo to do> you 
(jtar,2tng th4 hatl) do uuderiake to do k for 
him.” H, Mk 

When the bail is put in, give notice in 
writing to the plaintifi's attorney ai follows: 

In the Common Pleas, ^ 

John Denn^ Plaintiff, 

Betvieen and 

Rtchai d Bcnfft J^cfcndant, ^ 


Take notice, that fpecial bail was this day Notice of 
put in with the filacer for the defendant in Baif, 
this caufe, before the Honourable Mr. Juilice 
Gouldy at Ins chambers in, Seijemts hm^ Chan* 

€try Lane^ London^ and the names are j^ubard 
Knox, of hket-ftrest^ London^ jeveUcri and 

John 




totl} (}&y. of Smmkr^ 

if7®». ‘‘ ■*’ you«, &e. 

Mr..(?,^!f?* Attor- J. K, attorney for 
ney for piaintiffl dcfend^t. 


Uike M If thqp.are the faitie in are liatl to the ihe> 

by the tW, tSerfc' is no neceflity to fay fo in this 
yet tecaufi tNy^ me^ftiU he empte'i agennfi 

t^^iough the pVaimiff*s attorney does not rule 
escepted the Qieriflf), and may be compelled cojuftify 
•giiaft. ’fcy the foilowidg rule of M 6 Geo. a. 

Whereas it has been i^aify prahitfed ht this court, 
iff all iafes where bail bonds hove hen iaken^ that 
if the fame bail taken by the'Jberiffbe put in 
dhze, thatjfueb bati /hall not be excepted againfit 
hut fitall jtand g ^edand be abfolute j Jna^ IVhere^ 
as fucb praBice bath been found to he inconsse* 
fdent in many tuftancest It is therefore or- 
" dered by the Lord Chief Juftice, and the 
** reft of the jtifticcs of this eburr, that from 
and after the lafl: day of this prefent term, 
in cafes wherein bail bonds iball be 
takeOj and the iame bail is put in above, 
the plaintiff may except againft fuch 
* « bail/’ 


Aadif thejr And qnleis the bail fo excepted againff 
fh^tf joftify thtrnfelvcs, , or other bail be 
•^ZteaT" 'who (hall joftlfr, within the time li- 

^ptaedS^mof mited by the roles of the court, the plaintiff 
pWKjead on tfiity take an adignmenr of the bail bond, and 
fdm M bond, thereon, norwchftanding he except- 

to the fame perfbtts when put in as bail 
' i^x3we. Barnes 63. 74. 

SxOS|WlSli to ^ If the plaintiff be difatisHed with the bail 
U ia soUay*. above, he may except againd them at any 

time 


twmiy days ^Sifr notice'given, of 
putting in the fame. R» $ PT. M. 

Exception mufl: be in writings entered In ExcepUdii* 
the filacer’s bookj or the baiiopiecCj and then 
notice ncttft be given to the plaintiffs attor¬ 
ney, as follows; Benn againft Fenn^ I Notice. 
have excepted iigaiofl the bail put in for ^ 
the defenaanf ttt tks caufe. Yours, fsfe. » . , 

J. D. attarni^ for the plmnttff'' \ ^ 

If the exception is made in term, and in ^l»«M»}tt& 
time, wherein notice may be given to jufiify, '‘J 

,the bailmuft juftify themfelvei^ in court (or , ^ 
bj; confent of the plaintiff’s attorney before 
a judge), within four days after fuch excep¬ 
tion taken. Tritt, ^(^4. Geo, a. But if the 
exception be delivered fo late in the term 
that there is not four days left, or in the va¬ 
cation,^ then the notiqe to juftify will be 
for the fift day of the next term% and 
notice mult be given of fuch junification 
iwQ days, exclufive of the d^ it 1$ given; and 
if Sunday Intervenes, then three days notice } as < 

for mfiance, bail is put in the lotptof Na- 
•t^emher, exception taken the i Uj&, the notice 
muft be given on the 13/1&, to juftify the 
15/i>, and Friday is good notice for Monday^ 
but Saturday for Monday is not. . 

By the rule STr/w, 3 4 Geo, t 3 [, h 

** ordered, that from and after the j|ajl: day 
** of this term* if fpecial bail pvt in by *** 

defendant be excepted to,i the defendant ^ 

(ball perfeft his bail within four days r 

after exception taken; in default whereof ^ 

the plaintiff lliall be at liberty to proceed 
on the bail bond.’^ 

N If 


4 




'If-the iahfbfe&il put in are to juftif/t that 
th^^n6tide*6f jfitlifkation will be thus: 

In the Common Pleas. 

Dim V. ^nttm 

Kotkeorjul^ Take notice^ that the bail already put in 
tifylog the for the above defendant in this caufe> and of 

ftme bail, whom you have had notice, will, on Friday 
> ‘ the t+th of this inftant FfovemBerj juft^ify 
themfcivcs in open court, as good and fuf* 
, ikicnt bail for thefaid defendant, dated this 

laitb day of NMtnhir^y Yoofs, 6fr. 

•» 

Mr. y. if. Attorney J, B. Attorney for the 
'lbrPMinci 0 ‘» Defendant. 

to juft^y in court. The evening pfe« 
ce^ing^the day pf jyHiHcation, an alHdavit of 
ife; alcove notice is to be made on a treble 
Ibjpinpy ftijmp pa^cr i $ which is to be fworn 
before adjudge ; pay for the oath jj. 5 then 
^ fpj^k the j^lacer, Mr. RohertSy to attend 
,with tlw b^i^-piece, or book in which the 
nanfies^the,bail are entered, zx.fF'eftMinfter, 
pay.hjni for C4me 5J. 4^/, j give your affidavit 
to a ferjeant, with infiruftions thereon in- 
dorfed, “ To move to juftify the within 
** fee of lOJ, 6 d»: have your 

bail ready at the fitting of the court, who 
will "be called for, and when fworn, pay 
tjie f<es of the epua to one of the cners, ztz. 
j[j, 6 d* This being done,'in the evening go 
the Sccondaiics Ofiice, No, i, ]^ng*s 
fFdUs, in the Temple^ and get your 
for the allowance of baifdrawn up 5 pay 
^ kim 4J. 6 d,i ferve the pkintifTs attorney 

witit 



with a/c6py; and it is a r^lci ia 
in ail ca&s, to ihew cha 9ftpnal ruh at tha* 
fame time* 

In the CofBmt}n I^leas^ 

John Denn, Plaintifii 
Between ^ and 

Richard Renn, Defendant* 

Q, Clerk to E, R, of, ^c. attorney for Affidavit af 
the defendant In this caufe, maketh oath the ferviee el 
and faith, That he did, on-the ajd day of 
of Novmhf inftanf, jpecih^taliy^ fcrve J, K* *‘"^****“* 1 

the plaintifPs attorney, with a true Copy of 
the notice hereto annexed^, * * * ” 

If you fer^^ the (eVvant of plaihtifFs actOT" 
ney or clerk, fay, " Scfvcd Mr. J, K. the 
plainUff's attorney tn tint ^ith a tfm 
** copy of the notice hereto annexed^ *hy def^bertpg 
** the Jame to the ckrk^ or ferkfant of the fata ^ 

J. K. at hts hotife in SdiJeantVinnf //f Plcet- 
" ftrret, London.” 

To fdve expence of ferjeant and' court tojofti* 
fees, the attorney fSr the plaintiff frei^eAtly fy atcham- 
accepts of the bail being juftified before a hen* ^ 

]udg<“j in thfb cafe the plaintiff's attorney 
attends in perfon, or give*; a note to thd fila¬ 
cer of fut.h his confent} then the filatc]^ 
to rhe juke’s chambers, with the^b?ul;*^o ^ 
willjuftif, befoie tie judge. Fay the plain* 
tiff's r»'ornev lOJ. 6 d. filacer 5J. 4d. ‘ 

But if the fame bail chat arc put in arc Of adding 
not 10 uifiify, and you i lean to add and juf- had. 
tify frelh baii, 1 i that cafe, before the notice 
to juitify luch bail is given, “mujt add th^ 

** tail to that already put 7», iefore the time 

N a ** that 






i^aPmticifoh the jufiJkaH&i$^ef fit^nMsehhaU 
u MlP 9 if 9 di as will Appear b^ che following 
rule of Mtcb^ 18. Geo. 3. “ It is ordered bjr 
the court, that from and after tbe laft day 
of this prefent termi no perfon who iball 
become fpeciai bail for any defendant or 
defendants, in any action or lulc depend- 
‘f ing in this court, lhall be permitted to 
juftify themfelvea in open courts as good 
and fufBcient bail for any fuch defendant 
or defendants, unlefs fuch perfons did ao 
** tualiy become bail for fuch defendant or 
defendants, before the time that notice for 
the junification of fuch bad was delivereid 


; **'to the plaincifPs attorney or agent/' 

^Adnuonal * If ^fter exception to the bad put in, the 
ibaji a.c to defendant wdhes to add further bad, the ad- 

though (iitiooal bail muft juftify thcmfclvcs in court, 
acepte ^jfg^ exception, with- 

>' * out nf^ieing for a new notice ; for this court 

( ^ does not oblige the plaintiff to make excep- 

tien CO fuch new bail; and in default of 


juftifying, he may proceed on the bail bond. 

By this rule, it doth not ftnke me that 
there is any nccelTity for giving notice of the 
addifif fuch bail feparately, but a notice that 
they are added to the bad already put in^ 
^ and that they wdl on fuch a day ju^ify, will 
^ dot *- 



In the Common Picas. 

* Joku Denn, Plaintiff, 
Between' and 

’ Richard Penn, Defendant* 

•'I'ake notice, j that, M 0 s, of Duk^s 

London, merchant, ^nd George Lkke, 
ot ttattoH'Street, new Homrn, ikthe county 

of 




1 


of broker, did this dvtnkig 4dd 

themfelves to the bail tilready put for the 
defendant in this cauie, before the honourable 
Mr. Juftice Nares^ at his Chambers in Ser- 
jemh^-lnn, Chancery^ime^ London % and that 
thej^che faid Aaron Mojos and Duke will, 

on Monday next, joftify themfelves in open 
court as good bail for the faid defendant. 
Pated the day of 1783. 

Your’Sj, Csfr. 

To Mr. (?. Attorney J* Attorney for 
for the Plaintiff. the Defendant. 



If you add but one to the bail already put 
in, and he with one of the other juftidcs, * 

then your notice will be as follows, after fgch 
one has been added and put m before 
judge according to the new rule. 

Take noucc, that E* P. of, w^s Jaft Notice of 
night added to the bail alr^eady put in^ for the adding 
defendant in this caufe, with the filacer, be- 
fore the honourable Mr* Jufticc Nares^^at his^ ** * 
Chambers in SeryeaUfs-Im^ Qhncety-Iayi^Lm'-^ 
don ; and that he, together with John 
one ot the bail already put in fqr the de¬ 
fendant, and of whom you haye h^d 
will, on Friday the f4th day of this inSan,t» 


jVbttfw^rtojuftiiy thcrBifeIvcs in as 

good anafufHcient bail for the ^ 

Dated, fs?r. . ' # < r 

Ta^e the added bail to the judged* clia^- ^ 
bers, with the diaccr \ pay him tor ^di^g' 
7/. 4</. aod then you proceed cp luSify as 
before , ... 


catiQOj 


he 1^1 


3 


^ order 
reader. ^ 


to jiiftify. One was allowed, and timfe given 
to enquire after the other. On the farhe 
nij'hr rhe fame bail, one not beingjuftified, 
fitritnlcred the defendant in difchaj'gc. 
Cro’e m' vcd for an afachment againft the 
ilunB', frti not bringin'T; in the body. Pf'alktr 
f'leweo f:>f caii^e the lujrtr jtTj to do which 
the ball nted nctj^ftify : and of thu Oj inion 
was the court, and di}ch,.rg d th * rule, upon 
Cryj/c'v’s conlt jiinfr to pa» tl t cod of the 
frivolous notioea to jutlify. MitioeH v. Mar- 
ri 5 , - Biack. Pep. 1179 

Upon the 14 h of Notemhr 178J, bail 
above was pir in, and er e; "cd to upon the 
dav of juftihration j die bail brought the de- ^ 
fendant ihto court, and prayed th?r they 
might be at Jibnty to furrender defendant 
without juftifving. Court held, that the bail 
'might do th and diowed the fuirender} 
amd Mr. Juftice Gou^d faid, thaf two per- 
Ibris, not worth a groat, might put in bail for 
the ptirpofe of rendering ; Mr. Prothonotary 
j 5 /dfti»Amentioned two^cafes wherein the 
p’^idfcicc was eftablifhed in this court, 
viz, Jdckf&n V. Morrh^ and Richdrdjon againft 
ismtPM, T, 17S3. fVatdk ohe, tic, v. Botv^ 
land/* ‘ 

Alt Bar iii two caufbs wherein the fkerift^was 

reptitionQr mhd the ijith ‘of to bring in the 

m deftpdanbii it appeared, that 

upon the 14:0 bail were juft iBed and allowed 
i»ta in court: on the j^ch the court 

Was moved to fet the allowance aftde, the 
/|baii being rurretotitiouflyput in and juftified; 

On mtirjA fnade 

*AMvitc/ ineao time> ^ the 21ft of 

^ V# fam(j 



ikine month, the bail furrendered the de¬ 
fendant, The court held, that as the bail 
was put m fuireptitioufly, they v/cre as no 
bail, and therefore could not lurrender, and 
made abloiute the rule foi an attachment. 



Jackfon V. Morns 2 Bhck. Rep, 1179. 

The defendant had changed his attorney 
without leave ot the court, and gave notice 
of juftifying by his new attorne\, held irre¬ 
gular, and that phintifi is not bound to ac¬ 
cept fuch notice. Kci)e v Be Mattos, 2 Black 
Rep. 1^23 

One who is bail cannot be a witncfs in 


notice by a 
lev atto'-neji 
to j-ftjfy, lun* 
lels he 1 % 
changed. 

Baif aittnot 


the caufe for his principal, thciefore, if dc- ^ 
fendant Ihould have occafion to examine one 
of his bail as a witncfs, he muft make an af- 


fidmt that fuch bail is a material witncfs for 


him m the caufe, and thereupon move the 
court, that fuch bail may be ftruck out of 
the bail-piece, on idding and juflifying an- < 

other in his ftead. Barnes 69. Sir. 406. Burr*, *; 

Rep, 133. And as bail arc liable to cofts, nor for the 
they cannot be faid to be evidencf^ for the pfawtiff. 
plainciif, but if he means to make tjtepn as 
fuch, he may in the hrft inftance obje^ io 
their being on the bail-piece $ or la the nexr, 
may exonerate them at his own expcnce i for 
I prelume they may obje^ to being fwom, as 
being liable fo the debt a^d cpfts, and there¬ 
fore interelted in the even|: of the fmu 


putting in Bail in the Country^ and iron/-' 

miith/g fV, ‘ 

^ ^ f d 

By the.4 Cs? 5 The chief 

, ** juftice» of the di^hrenjt courts, land 

N 4 ch'ef 




chief baroo,^ (feall* or rtiay^ fey •one or 
mofo cwmiifioiv from time to tiow, 
empower fuch and {o many pcrfons, other 
** than cofiimn atiormes and Jslicttorsy as they 
Ihall chink fit and nec^iTary^ in ali and 
every the vfual flbircs and CQtsntlrs, to take 
and receive recognisance of bail, as any 
perfon or perfons fliall be wdlmg or de*- 
firous to acknowledge in any a^ion or fuic 
depending in the faid courts, in fuch 
“ manner and form, and by fuch rccog- 
“ nizancc or bail-piece, as the juftices and 
** barons have ufed to cake the (attic, which 
“ (hall be tranfmitted to the court where 
fuch a£kion (hall be depending, who, upon 
affidavit made of the due taking thereof by 
fome credible perfon, at the taking therc- 
of fuch judice or baron (hall receive the 

2. Power is given to the judicea 
and barons to make rules for judifyia^ 
** fuch baiij by affidavit duly taken before 
the i^id pommiffioners, who are hereby 
empowered and required to take the fame^ 
<< and alfo to examine the fureties upon oath, 
touching the value of their rcfptdive ef- 
«* tates,** The third daufe* ‘‘ impowens 
judices of affile, in their circuit, to cake 
fuch bail in a ilmiW manner.” The fourth 
and Ud fecbion, makes it felony for one to be 
bail in another’s name. 


ifawkHig ds- The defendant hath fjgh d^St exclufive of 
fen^ot has to eppfar&nce day^ in any other aty and 

a^i^Qtry (than Londm or Middle/e»)t to put in 

Ml aqd that no bati-l^nd taken 
\ / i/m if^rconi by yirtu? qf procefs iffyed o»t of 

|hi5 



this cpurtj ^^li^be put in fnic. liH tker 
etgbt ^^e9«> mdufivt of this a^e^rma day^ of 
any return^ upon pain of having all proceed-* 
ings fee afide wuh colts* Ruk HiU» 9 Jnn. 

As for exaiTtplei if the writ of c^^tas be 
returnable on the naorrow of dU Souls^ being 
the 3d of Novemberf the defendant hath till 
the i4ch to put in bail) and the bond can- 
pot be put m Aift till the t5ch. Barnes 77, 

7S. If on the morrow of Saint Marlin^ being 
the i2th| the defendant has till the 24th 
(Sunday being the laft day). If in et^ days 
of Same Martin^ then on the aqth, la 
fifteen days of Smnt Martvt^ then on the 6th of 
bscember % fo that it is eight ae^s after the ap¬ 
pearance dery^ or fuarte dte poft qf every re¬ 
turn. 

And this bail muA be fo taken, that it may 
be allowed by a judge conditionally^ and fried 
with the filacer within the eight days after the 
appearance day of the return of the writ. 

The baii-piece is filled up by the defend- Hw to 
ant’s attorney, in the form men£i<>ned in 
p. 174.*, then take the bail to a commifiioiier, 
who will cake the recognizance, for which pay 
2r.; and ic 1$ ufual for the attorney at the 
fame time to have an affidavit ingioffcd on 
treble 6 d, llamp paper, of the junification of 
the bail, which may be fworn before the 
commiffioner who took the fame, who is by 
the a6t of 4 fj* 5 £5? M, c, 4. impoweredl 

to fwear the iame, which was made for the 
purpoie to prevent the bail a further joyrncy. 

As foon as this is done^ prepare alfo an 1^^ 

Adavic of the due taking of the bail, whmli 
be fworn before a commijmet (not the 

perfop 





^rfon the is 

Kkewife on ft treble 6^^ ^bvs 

being done^ annex the^ fftn>e to,i:b<(rbaU/npiecc, 
and fend t^^whole %o the a^nt«iQ to^j^ fo 
tha5 he itiay-^gct it filed wthja' 

<3ays^ •. - ud t. 


'r > 


Afii(^avit of 
ihedoe taking 
r«f in the 
'^oODtry, to be 
fivorn before 
acommiflion- 
Jj^t, not the 
Jierfon autht»' 
med to take 
Ikoie* 


In the Confimon Pleas. , , « 

yoh» DinHj Pfalh(m, 
and” 

Rtclard Fenn^ Ij^efendant. 

*Fbomm Jones, of Newport, in the pounty of 
Bucks, gentleman, makech oath, and faith. 
That the recognizance of the bail or bail- 
piece hereunto annexed, was duly acknpw- 
lodged by John Brown, of Newport aforeiaid,’ 
grocer, and James Rogers, of the fame place, 
lixmct, the bail therein named, before h* F, 
Efquire, the commifliontr, who took the fame 
in this deponent's prefence, the loth day of 
November inftant. T, J, 

Sworn, fcff. 

Alf(x It is iifual for the attorney in the 
country, to fend to his agent, at the fame 
time, an affidavit of the juuifi^atioo. 

In the Common Pleas. 


John Venn, Plaintiff, 

Between ftnd 

, Rhbard Fenn, Defendant, 

Afldavit qf John Brown, of Nmprrt, in the county of 
jaftjfieaiioii. ]^^cks, grocer, and Jenmes Rogers, of the fame 
^Hlace, ^rmer, bail for the ^fen^ant in this 
'^aufe, feveraliy make oath and ftnd 
this dqx)nent Joim Bmtm% for hinifelf 
That he is a houfekeeper in Newport 
2 aforclaid. 



he this <i^K)«ent k wdJth commmtmt^ 
two hundred )»>und6 over ^nd dbove whde uho took Ott^ 
will pay ai! h b debts ] and this deponent^ oxil> 

James R^ers^ for himftlf faftht That he is a ^7* 
hoofekeener" at N vtfeH afbrefaid, and is 
worth two hundred pounds over and above 
what will pay all hh aebts. 

Sworn» (jfr. 

Upon receipt of the bail-piece, and affida¬ 
vit uf the caption, the agent then applies to 
a jucige for his alhcatur\ pay in tcrnij 
in vacation iis*\ then file the fame with 
the filacer of the county wherein the bail 
is taken j pay in term 6 j. j in vacation 6 s, j 
the agent for the defendant then gives notice 
thereof to the agent in town for the plaintiff^ 
which will be as follows; and note, amongft 
fair pra£tilhrs, the copy of the two affidavits, 
are fent with ffieh notice, 

if 

, In the Common Pleas. 

John Demt^ Plaintiff, : 

' between and ^ 

Richard henn^ Defefiidant. 

Take nOtree, that fpeciaf bdft was on the Notice of 
nth day of Novemhef\T^^fii, p(itIri for the 
abovenamed before E, F, Ffquire, ” ® * 

a commilfibn^rappointed tpwke fpecial bails 
in and .for {Ije^api^n^y and the names 

are John Brown^ of Newport^ in the county 
of Buckfi *gi^oCer, 'ilhid Jakes Roj^ers^ of the 
‘feltte placfejTawWCrJ which have been allowed 
by the hondhrdble'MK Jofticc Oou/d ; and 
the barUpicee, ’ rdgcthCf l^ith’ the 'affidaviif '6f 
fhe du6 taking t»Hr'»)f;'‘U‘ 'picd 

' « . ’ i* * * filacer 



ifilficer tiMi .jGud •* t^C^d th^ M^h 

<Uy of Ni^fimkif, 

* Your’s, 

To Mr. P. C« otroiy!i€y^ Agent for 

or Agent Ibr I^aintifiP. « Defendatit^ 

/V, B* The agent if he thinks proper 
hie the affidavit of juftiheatioii) which is 
ofnally fent with the bail-pieco (for feaf there 
ihotild not be tuiie^ aftet exception, to get 
it fo as to juhify) at the fame time with 
the hlacer, who takes two fhiliingS. 

This being done, the agent In town may 
enter his'^exception wfthin iwenfy da^s^ which 
may be done at the filacer’s under the bah- 
piece i and notice muh be given of fame to. 
the agent in town, who has fmr di^s after¬ 
wards to jufitfy fuch bail by 
N* B, The fame form does as in town 
with refpcd^ to the exception; but in the 
notice of jufliBcation, you fay, The hail 
** wtU ju/itfy ihemfilvis hy affida*&H** 

The plaintiff’s counfel may oppofe thcfe 
bail im^thc fame manner as if they attended 
in perfon, and the judges may difallow the 
fame j for they arc only conditional till the 
twenty days expire. 

If the juffiBcation is infilled upon, affida¬ 
vit muft be made of lervice of the notice^ 
and indorfe therefMi thus i Denn v. iv»a, 

** Mr. Serjeant Bohon^hi\( a guinea, ta mvae 
to jufiidy the emttbm hail hy affid/mt,** Speak 
the over-night to the Blaeer, to bring the 
y^affda\it to Wtfimtnfw \ pay him his fee, 

I ^thvee ihilhnos and four pence. " Attend the 
: ^«»c day, afid pay the court fees, three IhiK 
\iag$ and flxpence. But amongil f^ir agents 

4 thi\ 



this is very ihldom done^ as the^ ufOaliyi tc* 
cepe the Juftificacion by filing the affidavit*. 

Mftth the nlacer* if not done at the tinte of 
filing tli^ bail<-piece» pay confent ten fiiil- 
liog% and fixpence s but if they jufiify> the 
mle for the allowance ought to be drawn up> 
and ferved on plaintiS''s agentt 
When the aft of the 4 
was noade> in order to regulate the taking of 
balla before eommifiioners^ it became necef*^ 
fary for this court, in the fifth year, to^make' 
the following rule 1 

Before any bail (hall be taken by virtue of ^ ' 

tbs faid aft, a true copy of the .writ, on copy of ih« % 
parchment, to which the defendant is to put be on ^ 
in bail, lhall be brought to the commiffioner f 
before whom fuch bail is to be taken 1 and piece fher^ 
thereupon the recognizance or bail-piece mgroflcd. 
(hall be fairly drawn and ingrofied on the 
faid parchment copy, in this or the like * 

form, as the cafe lhall be, 4>/z. 

The bail, John Venttf of Blackharnejj^, in Kecogni- 
the parilh of Settle^ in the county of*ance. 

Tork^ Gent* and Richard Fenn, of the 
fame, Gent. 

A. B. attorney for ) The defendant in 20 1 . 
the defendant. S Each of the bail in ro h 

Taken and acknowledged the loth day-j 
of Marcb^ in the year of our Lord / 

169 a, conditionally, before me, A, S. i 

one of the commiffioners* ** ^ 


If the defindaM hi not pnfmt^ then tho hitU f,-j-n* 
are hound hk double the fum m the writ^ prefisf, ^ 
ttUrmfion^fingk. fc.il 

* he Jlie 



The cio^kion of which faid recogfimittiii: 
ih&U be to this e0td, vtz. 

'Tbecondi- Ton (naming ehc defendant, if prtfcOt) 
tion of the ^ ncknowU^e to owe unto the platnhjf twenty 
itcogiuzance. ^ (naming the bail) do Jeve* 

roily ackftowiei^o to ove umo the fiime perfin the 
fum of ten pounds a^ptece^ to be levied upon your 
feveral goods and chattels^ iohds an tenements^ 
upon coition that tf the defendant ^e omdemned 
in the fatd u&ion^ be fiall pe^ the tondemnation^ 
or render bmftlf a prtfmer to the Fleet for the 
fume , and tf be fail fo to do^ you (naming the 
bail) do underta/ee to da it for km, 

AlStUvit of That the affidavit of the due taking of 
ibe doe every fuch bail fliaU be made^ either before 
ibme judge of the Comniuo'-pkas, to whom* 
the bail ffiall be tranimttced, or before jbme 
perfoQ who ihadl have fio'^rer to take affida* 

" tits in matters aad caofes depending in the 

faid court. ^ i 

ytpktt to be That all bails taken by any^comtnuiricmer 
iraafeiitwd. within the di^.»iice of forty miles 'from the 
N. B. The cities London and W(fienivfier<t IhaJl be 
bail given tranimittcd to the lord chief :)uiftico of the 
inuft be filed qo^rt of Common-pleas,, or to one of the 
d«v**«fwf the of the laU court, withm ten days after 

i^arto die the taking thereof; and all bails taken by an^ 

poft of the re- commxliioner above nhc diftarcc of forty 

wnt ^VtliL thciilai i cities of London and 

boodmay jc fninjier, foali be iraofiuittcd within twenty 
#4Sgned dais after the taking thereof unleis all the 
K.HiJ. 9 ^nn. fjmi jufticcs (hall be to their circuits, and 
then as loon as any one of them fhall be 
returned to London out of his circuit* 


CawonlSon- 
eh to keep 
!lRH)k% to en* 
iSr balU* 


Alfo every commiffioncr is to have a 
book, kept purpolcly for cnicn. g exactly 

the 



igtt 

the of the defendant and h» bail> 

and of the plaintifr> as ic is m the bail-piece; 
and the time of taking thereof, and the 
name of him by whom iuch bail ihall be 
traaSnttted* 

That the plainti^s attorney fiiall be at Plaintiff’s 
liberty to repair to .the coramiffionera book toraey to 
for the names of the bail, to tf» end that they 
may enquire of the fuiHciency of them; and 
if (hey are found infufiicient, they may exi* 
cept agasnil them within d(^s after 

the fud bail is trahfoiitted^ and notice to 
the plaintiff or bh attorney of the uking 
thereof. And rn that cafbi the defendant K 

rrmSt either put in better isaily or the cog* t 

nizors of fuih bail mull jufiily themfelves 
in open Court> etther fay adidavit taken be>* 
fare fuch commiffioner thftt took the fatd 
bail, or by oath made m courts or before 
one of the judges of the faid court. 

By rule HtL 6 Gea, i. It is ordeitd, Tcanrmiutiiii 
** lhat all bails taken by commiflioners, 
purfuant to the ad of parliament for 
taking fpecial bails in the country, {hail cry. 

“ be tranfmicted to the lord chief juftice, 

“ or to one of the juflices of this court, 
ztz, every bail taken within forty miles 
** of London^ within ten days after the cap* 
cion thcieof, and every bail taken above 
fort} miles from London, within twenty 
days after the caption thereof i unlefs all 
^ the (aid juftices lhaii be in their circuits; 

” and then as foon as anv one of them (hall 
“ be returned to London out of liis circuit, 
being the tin:ie piefcribed by the or- 
•• ders of this court to be obferved bv the 

“ commi iion- 


f-* sc r 




i^iUng bail 
given after 
tranfiDiUed. 


*"606 bail 
(deemed as 
H6 bail. 


conniftit/fioners) and afttr fuch trai&rmi^ 
** fion, ihaU b6 forth vtch ddifvcred and 

fikd with the proper officer* to bo entered 
^ upon a record, or otherwife it (hall be as 
no bail; and the platntiffi is at liberty to 
** proceed on the ihdxl^F’s bond, SS if no 
*< filch bail were ever -put in t and the de- 
fendant, in cafe he be admiffible to plead 
to the original afiion, fhali not be admit- 
♦♦ ted fo to do, unlcfs he fifft pay the full 
cods to the plaintiff for the profocution 
on the bail-bond} and plead as of the 
** time when the bail fhouki have been duly 
** entered.” 

By rule, Af- Gea. i. It is ordered, 
That from and after the laft day of this 
prefcnt term, all bails taken before"coin- 
miflioncrs in the country, and tranfoiftted 
** to, and allowed bv the lord chief jufticej 
or one of the judices of this court, fhali 
be delivered to the clerk of thefaid lord 
chief jufticc, or fuch other judge as fhall 
allbw the faid bail; which clerk fhall take 
** the fees due to the proper officer for the 
•* entry theicot^ and fhall forthwith deliver 
the faid bail to be filed, and pay the faid 
•* foes to fucb proper officer.” 

Two perfons at lead mud become bail 
for the defendaitsi the putting in one bail 
only is efteemed as no bail, not even foffi- 
cient to ground a iurrender upon, though it 
be done immediately; and the plaintiffi, in 
fuch cafe, may proceed on the bail-bond, 
notwichilanding the fuFfender. Barm 60, 
61, 67, 105. 


If 


I 


iipilit’llNIt 



tf bdi Is td be puc in upon a tefiahifi Fr6wt<>pYtt 
fspios into tfet counties palaluui or the Ctfique ®® * 
p&rn (Ibr in no other county need there be 
otse}, then proper care rhuft be taken* that 
ittch bftibipiece and affidavit be filed with the 
/iktetr of that ccunJy wherein the ai^ton is iatd^ 
and nvt the filacer of the eattnev-palatine i as 
for infbioce, the capias being directed to the 
Ufisop of Detflaffi, the trefpais laid is in £e»- 
de% Miidkfm^ or any other couni)^ in thit 
county where the trefpafs is laid, the captus 
IS fuppofed to ifliie, and with the filacer of 
that county the bail-piece mu(V be filed, 
otherwife it is as no bail i and by a late rule 
the ihenff, ot other officer who prants the 


*4 


warrant, is (for the preventing of this irin¬ 
take) to indorfe on his warrant where the 
tapMf fffped ; and the bail-piece on a /r/M- 
tum does not difrer fiom the other, (put in 
the margin) County palatine of Chelkei, tefia* \ 

pum capias^ a'T^ainft, &c, * 

A captai indorictl £>»’ ba I being rlTbed, 1 
defendant, before the retu'-n ot liTe 
and before he was air^ fifi, put in bad b^*- \ hUc 
tore a judge* and gave notice thereof to <a iccr 
plaintiff's artornev. Flau tiff lepirded h >v i 
thw net ce, but cauW defendant to beai-J^I" 
retted, and he being in cuffody, moved for ■*' 
a fupeiffdeas, and ind a rule to /h'“w caufc 
It aj>p *»rinf tnac plaintiff ba 1 not c >fcqjtc I 
againit the bad within twenty days after n i- 
tice t icrcof, the c^ort v as of o union thic 


the bail ought to flindj and t* l r lic was ab* 
folute* Bam, 8i. 


If bad ext-epttd to d i *' r it juftif/, he Pn' 

fho Id et naira ffri \ f it j*- t* bjd-J'^J“,*b 

^ , ! is »n r« 

I tx v.ta b(i 2 





For ftuling 
the pra^ice 
in relation to 
prosecution 
on bail* 
Itonds* 
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piece, otherwife he is not exonerated,, 

1 Black, Rep, 462 , 

The plaintiff has his eleflion, cither to 
take an affignmcnt of the bail-bond, if bail 
IS not put in in due time, or proceed to rule 
the flieriff to return the writ, and bring in 
the body i the latter of which will be treated 
of, under a feparate head. 

By rule Hil. 9 Jnrj, ** It is ordered. That 
no bail-bond taken in London or Kiiddle- 
fexy by virtue of any procefs iffuing out 
of this court, fhall be put in fuit till af- 
“ ter four days, exclufivc of the appearance 
day of every return, upon which the faid 
procefs (hall be returnable j and that no 
“ bail-bond taken in any other ciij or comtyy 
‘‘ by virtue of fuch procels, lhall be put in 
** fult till after eight daysy exclufivc of the ap~ 
“ peat ante day of any fuch retuniy upon pain 
of having all proceedings made upon 
fuch bail-bonds to the contrary thereof 
(upon motion made to this court for that 
purj^fc) fee afide, with cofts.** 

If the writ be retuinable on the moriow 
of All Souls, and in London or MiddUfex, the 
bail-bond cannot be taken until the iith of 



hoveinhet , if in the country, not till the 
16th 5 fo chat the jour and days muff 
completely expire. 

By Slat. 4 5 Ann, r. 16. / 20. it is 

enaAed, That ti.c ffienff, at die lequcft 
“ and coffs of the plaintiff, or his lawful 
** attorney, lljall aCgn 10 the plaintiff the 
bai’-bond, b\ mdorfing the fam'c, and at- 
tefting it under his hand and feal, in the 
** prefcnce ol two or more credible wu- 

3 neffes 



nefTes i which may be done without 
ftaiT)P» provided the affignment, fo li- 
dorfed, be duly f^amped before any a<firon 
brought thereon j and if foi felted, the who may 
plaintiff may, after fuch affignment, bring »» 
an a6lion thereupon in his own 
and the court may give fuch relief to the 
“ plaintiff and defendant in the original 

adion, and to the bail on the faid bond, » 

** as fliall be agreeable to juftice and rea- 
“ fun •, and each rule of court fhall have 
the effed of a defcafance to fuch bail- 


‘‘ bond.*' lU, 

Before taking the affignment of the bond, PlamtifF*s 
. the plaintiff's attorney fliould be fatisfied 
that the bail taken by the Ihenff are goods 
for bv accepting of fuch affignment he can- t,sfied with* 
not icloit to the fheriff, unlefs by aiftion at the AifFuency 
law, which is too hazardous to bring for of die hail, . 
fuch infufficiency. 

If the bail are not put in, oi if excepted Uowtoappff 
againfl, and do notjuftify in due time, the for the ailign* 

pUintift’!, jttorney m MMy * appli^^ ton'd in JiS#. 
undei-flicrilF, at his office in look's Court, ‘ 
CM/Jcr-ftral, or if in London^ to tfic fecond- 
ar>‘ of the Compter where the writ was 
taken, ^7^:, the Poultry or tVood-Jhict, for 
the affignment of the bond, who, on pay¬ 
ment of hvc fliillings, affigns the fame. 

But if the writ be in the country, then he In thecoaa* 
mufl apply to the undcr-fhenff there, who*ry. 
fends lame to bis agent, the ulual charge i* > 

fix (hillings and tight pence, an 1 one Hul¬ 
ling for portage. 

Action the) eon. Before any writ is made our, /.aun ther#* 
the affignment muft be taken to the flamp- o . ^ 

O 2 office. 
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ofHce, and ftampt with a double fix*penny 
ftamp. /Vnd JV. B the plaintjfl’ in the writ 
is ufually named JJ/tgnee of the Jhertff/' 
and the adion mufl be brouglit in the fame 
court wherein the original writ was fued 
out, for that court only hath jurifdidion 
and cognizance of the adion, 3 IrFtls, 348. 
Bunm 117. 

And where you proceed on the baiU 
bond, all proceedings in the ongmd aftion 
eeafci. Proceed t\idly the fame as jn com¬ 
mon cifto at,iinll: the principal and his bail j 
aiHi the may be laid in any count). 

^ Ld, Ra) i 1455. 

If an rttoriicy be in the bond, the aflion 
miitb be biou^ht in the fame court where 
the \ roccS was lOued, for by his entenng 
into iucli bond, he waives his pnviUgc, whe¬ 
ther filed ]o ntly or feverally. Lames 1 17, 
And the bail in fiieh bond are not to be held 
to rp2cial bail, but li.ivcd with procefs only. 

Ahf^T an exception to bail put in befoie a 
lU^ea-^lcfLnd'inc added ba 1, but did not 
if) ii couit, pjrfuuic to the rule for 
perftfling bail in foui days. Plaintiff pro- 
cetdtJ on the bail-bond without t>*ecpting 
ll the b id, and huld i e gul 11. L' n tit. 7 j, 

V/he'i plaintiff dots not diclaic ..i due 
r. ^ e, 'LiZ, before t e vliO’gn da\ of t’'' thi d 
<.e*m incluiive, he i innx td t an i(li iiniert 
of bond: if he > es, the (ouir, oi mo- 
»ion, wdl ft.M the p ^ctecling^-. uu. v. 

f « evi’ IS. .. BK^n, i\'\ 8'’6. 


I 


ems 





TenUs on *wbkh the Court ‘willJ}ay Pro- 
ceedliigs on ibe Bcthl, 

IF the plaincifT bn tjken an afTignmentofStay of pro- 
the bond, and defendant would wilh to ftay cctdmgs, 
the proceedings thereon, he ihould fifft put 
in his bail, and give notkc to perfect the 
faftie as before dire<5ted5 ibtn t«ke out a 
fummons before a judge, to Ihcvv caufe why 
the proceedings (liould not i^e ftaid; who 
will, if plaintiff has not loft a term, on de¬ 
fendant’s Confenting to put the plaintiff in 
the lame finiation in which he would liave 
been in, had the bail been put in in due time, 
and paying the colts, order the proceedings 
to be llaid; but it the plaintiff has loft a 
trial, the judge will order the bail-bond to 
iUnd as a fecurlty. If the plaintiff is irre¬ 
gular in taking the afugnment of the bond, 
then the court mull be moved on an affidavit 
of the farts. 

If the delay of proceeding happen thtough Ifthcdelay 
the plaintiffs own neglert, as where the cle- 
fendant died before judgment could be ob- 
tained ag.inft him in the original artion, the procfcdmg,' 
court will ftay the proceedings on the bond, aid thede- 
bat UJi 9 9. 

yy a'l proctttd- 

on tlie bond '•''ill bi. let auoc. 

If the court ftay the proceedings on the Cannot pi a; 
bond, the defendant i^ not at liberty to plead abatement, 
in abatement, bur mull plead in chief. 

519- 

Hulhaving juftificd, thedefendant, moved, if piijnnff 
aftci the laft liLcmg within term, to ftay the h.Jthdclay«< 

O ? proceedings 

I proceeding 
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proceedings on the bail-bond, upon payment 
of coftb. 1 he plaintiff infifted, that the ac¬ 
tion being in MtddkfeXi he had been delayed 
a trial, and that the bond ought to ffand as a 
fecuruyi but it appearing that no declara¬ 
tion, de bene ejfe, had been delivered in the 
original action, the plaintiff had delayed 
himfelf, and rule made abfolute, Barnes 84. 

In debt on the bail bond, the defendant 
moved to flay the proceedings, having pud 
his principal debt, and his own cofts, all but 
40J, which he had tendered : but the court, 
on confidenng precedents held, that the cofts 
of the aftion againft: the principal, and the 
other bail, mull alfo be pud before proceed¬ 
ings could be ftaid. 2 Bhd. Rep. 816, IFalker 
V. CaiUi. 

The original adion was in Michaelmas 
Term, and for want of bail, the bona 
alligncd in Idiuary. After which defendant 
died, and bail moved to flay pioceed.ngs, 
plaintiff not having got judgment on rhe 
bond before defendant's dcith. On heir n<^ 
counfel, the court ordeied proceedings to 1 e 
ftaid on payment of cofts , being of opinion, 
that the m ittei never was cai ried fiirtner than 
the bail-bond (landing as a lecurit) for whit 
ftiould be recovered on the on onal tml, 
and that the luit vouia have been at an end , 
the phmtiiF might haae proceeded more 
ioeedily, aiid if incoiiveiucnee happen^ li t > 
him. It IS hiS own uches. Baines 61, h2. 


i. 
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Of compelling the Sheriff to return the 
Writ^ and bring in the Body of the 
Defendant* 


IT appears by the EL i. 39. and 
23 H* 6. f. 10 that the fhenffs of the dif¬ 
ferent coinrics were very tirdy in retuining 
then wnt£ in due time; anJ by the formei 
ftitine It ij ordaiptd, “ That a complaint 
ftiould be made to the juft ices, and a writ 
“ Ill mid go unto them, to enquire whether 
** fuch Writ was executed or not, and if cxe- 
** cured, and not returned, the demand mt 
“ fhould I ave h's damiges awarded ** 

By the 1 itter, “ If the ftierifts retiiin upon 
** any perfon, cept corpust or reddidit ye, they 
** fliall have the bodies at the lettirn of the 
iaid writs.’* 

Notwichftanding which, ftierifH., biilifFs of 
liberties, and thtir deputies, delayed execu¬ 
tion of procefs, and return thereof. Cor pic* 
venting of which a rule was made, Mtcb* 

15 Eltz, f, 7. -‘‘That all ftierifis, under- sheniFs to re- 
llienfFb, or ftieriFs deputies, lhall return 
** all writs and common procefies that 

be delivered to their hinds, or of record, retLn. 
and deliver them or fend them returned 


into this court, within eight days next 
“ after they be returnable, upon pain of 
every luch ftieiifFor underftienfF, that Ihill 


“ offend, to pay 40/. at the leaft.’* 

By rule M, 1654. / 2. “ For prevention sheJifFi. &r, 
“ and remedy of delays and abufes of flic- not exscucusg 
riffs, undcr-lhcnffs, bailiffs of liberties, P 

O4 
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and their deputtec, and other baihffs of 
(heriff^, in execution of procefs and 
ivnts. That if it fhall appear that any 
fuch ofHccr fhall wilfully delay the execu¬ 
tion or return of any procefs oi execution, 
or lhall take or require any undue fees 
for the fame, or Ih ill give notice to the 
defend int, thereby to fruhrate the execu¬ 
tion of any procefs or writ, or having Ic* 
vied money, lliall detain it m their hands 
aftci the time of the return of their writs,, 
befidts the ordinal y courfe of amercia- 
me'its ( he contempt or mildtmcrnor ap¬ 
pearing), an attiihment, information* 
commitment, oi fine, to be as the cafe 
reqiiii<. h . 4tnd thi , as well in the cafe of 
a lute fherifi, or pt-rljn befoie mention¬ 
ed, as of them it p elent in oinee,*' 

By rule V K % C to i. it is oraeied, ‘*lh*it 
fii m * 1 j 1 iftcr the laft day of this prefcnl 
I lat) feim, i^^an) llierifi, under-fhcrifF* 
LTc, or an) oi the e/j'cersor perfons hav- 
in .^the ream of an) piopels ifluing out 
of this cot rt, or of any precept or wairant 
thuitupoi, Inail hcgket or icfulc to re¬ 
turn the f me with n fix days aftei fervicc 
of a rule of tins court for that pur pole* 
luca Ihenfls, i nder-faenfis, and every 
other of the ab i/e n*.med officers orper- 
lons, (hall be 1 j ble to pay the coils occa- 
fioned by fuch a? gltcl, to be taxed.’* 

By rule U, 7 O^o Notice is here by given, 
1 f u fiom and . ter the laft day of this 
p» s.nc t^rm, every rule to be made for 
the ilitriir of 11C county of j^UddleJex^ and 
tae fiends of to iccurn writs, or 

Irintj: 



u 




-bri'Hg into*ffre -court the body or bodies of’ 

** sny dcfenda'Bt deffind^nts, will bemader 
for fucfi ffeetiff’ and Ihcriffs to return fuch 
'writs, and bring'into court fuch body or 
“ bodies of fuch defendant or defendants, 
within four davs next after fervice there- 
« of.’* 

« < *> 

But with refpeeft to country Iheriffs, the C^«aty fix-■' 

rule is Hill fix days to return the writ, and to 
bring in the body. 

. If ihc piaincifF be dilTatisfied with the bail ifthe plaintiflp 
given to the Iheriff, he may, on the firft day be UiUHtiificd 
of the term, or quarto die poft of any other re- 
turn, get a rule from the fecondary to re-^ rule to r«-! 
turn the writ, pay 4^. 6 d, ferve copy oa the turn the ^rit, 
'deputy fecondary (if in London) at the office after-- 
where the warrant is taken out, viz. the 
Fctiliry or Woodflreet\ \( in Middlefexy at the ,he body. 
Public Office in Took's Courts Curjitor-ftreet \ 
if in the country, on the under-fheriffthere; 
at the fiime time Ihew the original rule, as 
you are in this cotirr to Iwear particularly to 
tiiat (oil which copy put your officerVname 
who arrefted the defendant), and at the ex¬ 
piration of the rule, go to the Cufios Brevium^ 

No. Frick Courty Tempky fearch for the 
return, if the fheriff has returned cepi corpus 
on it, and bail is put in, in due time, hril 
except againft them (but not otherwife); 
then get an extrad of thc^writ and return 
from the Cuftos ^revhtmy pay 4^. take fame 
to the fiJacerj Who will give you his rule for 
the 'Iheriff to bring in the body purfuant to 
R ^'rin. M. j pay 2r. iid.i take that 

to the fecohdary'a office, and they will make 
put a rule peremptorily on the ffieriff to bring 

ia 





Of coihji^Biog th^ 

in »-he body, if in London or MtddUfeXi witliiti 
four days \ country^ fix days \ pay 5^1 fcrve the 
iheniF with a copy, and ITiew the original \ 
and if the bail do not juftify on the day the 
rule expires, ^/2:. four days (or fix) next 
after tl e iervice, make an affidavit of the fer- 
vice of the rule, ingrofs fame on trcole fix- 
penny ftimpt paper, fwtar fame before a 
judge, then give it to a ferjeant, with inftruc- 
tions thcieon indorfed, “ to move for an at- 
tacbhJent agatuft the fhtujfj f r not brtngtng 
“ tn the bcd)y furfuant to the tide annexed 
the form of which affidavit is as follows; 

A'hddvi to fobn^aylory clerk to Samutl Gill o(CJan‘ 
move lor jn £ity Lonty Loncoiiy Gentleman, attorney for the 
attachont-nt pjaintffi in this t lule, maketh 01th and faith, 

ing^ntocouit That he did on the da^ of in- 

ihcLod^. ftanr, perionaliy ler\e Mr. /////^,\\ho a£ts as 
deputy fteonJar\ of If codjtiut Omptety with 
a true copy gf the rule hereto annexed, and 
at the lime time fhewed the laid Mr,///// 
the laid original rule , and this depone in fur- 
thci ttith, I hat bail above wis put in by 
the laid defenda n, but that the lame is not 
pel feded. 

In the tvenniji get the rule diawn up at 
the iecond«ry's foi attachment, which, for 
when done, make out lame youilelf, i fol¬ 
lows . pay for jult 5J 6 d, 

A*<haicit George the Thnt, by the Grace of God, 
of Great Bt taiHy I raneey and helandy King, 
Defender of the f u th, To the coionci 

• If m MtddltJtXy on Mr# Btnfiny Mr. BurchiU, or 
Mr, Cat r. 



■ ifo.;|-eiuri> tbp WXit, See. 2oj 

of our city of I^Qndon *, greeting: We com- * 
mand you, that you attach Sir Robert 
lor^ knight, and Benjamin Cole., Efquirei 
IherifFs of our faid city, fo that you may 
have them before our juRices at fFeftmmfter^ Itm 
on ^burflay next after the morrovv of All 
Souls, to anfv^er us of and concerning thofe 
things which un our part Riall at that time 
be objected againR them: and that you have hm 
there then this writ; Alexander Lord 

Louglhctough, at lVeftnnnJter\ the 9th day of 
yuly, in the twenty-third of our reign.— 

iV, B. Put the words of the rule at the foot 
of the attachment, j/z. For not bunging in¬ 
to court the body of the defendant, i^c. In- 
. grols the attachment on a is. bd. Ramp 
parchment; take it to the prothonatory^s, 
and pay Rgning u. 4//. fcal yd ,; then carry 
ianie to Mi. Beach the coroner; pay him 
two guineas, and he will, on delivery of 
your bill of cofts, at the fame time get the 
money of the RietifFs : warrant is. bd. If it 
is in Midalrjtx, rake faine to the coroner 
Mr.L with bill of coRs; pay him 

?/. 4^. bd. Upon the return, if he does not 
pay the money, you may have a rule for 
mm to return the writ of attachment, which 
get at the fccondary’s, and ferve him with 
copy. If he does not return ir, make affida¬ 
vit t lieu of, and the court will grant an at- 
nehment, and order it to be dirc6led to eli- 
fois, two or more perfons named for that 
puipofe to be chofen by the prothonotorics, 

* Jl in Middlf/ex, fay coroners of our county of Middlt- 

j^x, 

a 



of ccimpetting the 

If no bail i)S put in at all, either by the 
riff or defendant, then after the rule to bring 
in the body is expired, make affidavit there* 
of in this manner : 

Affidavit I. W. clerk to S. ( 7 . of Chancery Lane^ Lon- 
when no bail attorney for the plaintiff in this caufe, 
}$ at all put niaketh oath and faith. That he did, on the 

day of inftant, perfonally 

ferve Mr. /////, deputy fecondary of the 
Woodftreet Compta'^ with a true copy of the 
rule hereto annexed, at the fame time Hicw* 
iiif; him the faid original rule; and this de- 
ponent luither f.iith. That no bill above has 
been put in for the laid defendant, he tins 
deponent hivino this morning feaiched with 
the proper iilaccr for that purpofe. 

If the ffierirf tloes not letuin the writ pur- 
fuant 10 the rule after fervice thereof, tlicn, 
upon Icarch thereof made at the Cujks Bre- 
vtum, you make an affidavit of the Rivice, 
and move the couir for an attachment foi not 
returning the writ punii int to the rule, 
which*affidavic w 11 be as follows; 


Affidavit to 
liiove for an 
attSL-hmenc 
Jbr not re¬ 
turning the 
writ. 


In the Common Pleas, 

Jubi Dam againfl; Richaid Fcnn^ 
John Trylor^ clerk to Mr. A. B, atcoincy 
for the above named plaintiff*, maketh oath 
i'od faith. That au.it o^cc^piasadrefpondevJum 
was regularly ifTucd out of, and undei the 
feal of this honouuble court, returnable on 
the morrow iA All Souls pafl, directed to 
the piefent fheriffs ot the city of London» and 
that this deponent did, on the 6th day No¬ 
vember inftant, lerve Mr. Pught who is or 
as the deputy fecondary of the- PouUty 

Compter^ 



to rditirjQ the CQttti &c. 

CompieTy with a true copy of the rule hereto 
annexed, and at the fame time iliett-ed him 
thciaid original rule; And this deponent fur¬ 
ther filth, That he did this morning fearch 
with the Cuftos hnvium of this court, amongft 
the file of writs as of this term, for the re¬ 
turn of the faid writ of ad ujponuehdumy 
but that the iamc was not fikd with the fiid 
Cujlos Bten}tum» Pay ferjcant*s ftc lo/. (^d. 
rule 5 fd ^; and then make out tlie attach¬ 
ment as btfore. 


Pf ocu^^fJ^s (igchvjl the late Sb ilff* 

IF the f w.'n F IS out of oifice a^-cr he has A". J9. Fie is 
taken the derendtnt, tl tn )ou o^c a lule in liable to 
the fame manner as bdorc from tl e fecon- ^'***^‘^ “P" 

j , ^ r I I t'l o months 

dary s o»T^e tor him to return the wilt, ^ som 

which if he returrs eept corpu^^, V)u will, on 
lLa’’c iir^^wich the ^>^t a note 2 > 

of lame, dd ; cairy it to th». nlacer for 3'* 

hi 1 ’ i jiing lithe boJ\, pay -nJ.; 

th "u t l^^.e 1 j pe to t^'e Ic' ond n \’s v. \''cc, a id 
get a tii’c [» icmpr )r' to biiup: in the boilv, 
piv ciu ; i*'vc cO| ^ rhertof on t’c di-outy 
ihcn.j, 11 )V nr Oftt^ lu.,t : k bail not 
pkii*.^r«.d, fime a btfoic. 

*j\ J i ii b Is a ! iL h ir ) <• e editions 

? >1 u!OC» eJir X cU null tnt 1 1 fh^nf than 

b> . .. 1.1 tlK kifij'i i fit 

Oi r^c 7th it At" Pfttf I 8j, C hte At ac*’mrnt 
1 viil of 1 0 t i rii] d ro i( ” n thej‘^ ^ 

VP II u./'/ V rCjf^ iLfid liic 1 te foe-,J 
lilA K%irni 1 the oeiv^’dint taken, whok m tre faody^ 

boJy clt” k.t 1 KiHi/. On th.. iJth or At-on hcoref^nt 

^ ^ he if, mftcad 
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Of comhtiling rhe 

•vember a rule was fcrved on the prefent fhe- 
riflTs to bring in the body, which they did 
not, and an attachment was granted. Now, 
upon moMon to ftt afide the attachment, it 
appeared that the old fherilFs returned the 
writ ctpt corpus, and alfo there was leturncJ 
upon the writ thus by the new flierifls.— 
“ This wilt, as above indorftd, was dcli- 
« vered to us tht iinclei turned now Ihcnffs, 
** by the above named late flieriffs, at the 
time of then going out of officethat 
therefore the rule ought to have been upon 
the old (licnns, to bung in the body. Upon 
fficwing (aule, it was contended, thit the 
new flu. 'Is having nude the indorlemtnr 
upon the writ is bifoie dated, ihtv Ind 
made themlelves anivvtrible for the bod) . 
but the court held, th t the inJorlement 
merely Ihewed how the wiiconic in''0 the 
hands of t' e present flierifls, xiidtheiefore kc 
afule the irnchnunt, Seijeant Ctofc rhe 
plaintiff, hv,r]eanr /<?« foi the Iherihs \ h 

It one, tJc.v Iiutur, 
rhe fheiiff, in order to five himfelf, mi) 
put in ball for vhc defendant (agiinft his 
tonieiit), upon luciving the rule to f ring in 
the body, and iV. H, The rules ought to kej|) 
pace with the dUeiidant’s time, fo that 
second r ile Oioiil not Lt brought in befire. 
the foul days arc e spired, in which the de¬ 
fendant li s to put in His bad above, pur- 
fuant CO til*, rule of court, and c\(eptioa 
entered. 

In a lite (ilc in this cOvirt i^tween bptur 
and ltpn< \ tpc writ w is retuid^ble in fif¬ 
teen di\s of Li hr, t^c 11 le Cd return the 

I vvr c 



to rewro th^ SQcit, &c. 

wric was fcrved on Wdnejdi^; the fherifFrc- ferving the 
turned and filed it on the Saturday night i on '‘•I® to bring . 
Monday the plaintiff’s attorney, without wait-!" i*'* 
ing till the dcFcndant had put in bail f/. e. expired for 
till Monday evening, which time he had by putting m 
the rule of the court), obtained a rule to above, 
bring in the body, and ferved it on the Ihc- 
riff on the morning of Monday: the defend¬ 
ant put in bail Monday evening, and notice 
was given i no exception was made , but the 
defendant not having juftificd within the four 
days, an attachment was moved for and ob¬ 
tained , and on motion to fet it afide, it was 
held irregular, becaufc bail was put m in 
time, and plaintilFs attorney ought to have 
^xiepted againft the bail, before he had 
obtained the rule to bring in the body. Lajt^ 

*1 erm. 23 Cco, 3. Serjeant Grojfc for the plain¬ 
tiff, Serjeant Bolton for the fheriffb. 

5 . If the IherifF puts in bail, he muft 
jufiify before a render can be made. 


Common ;appearance. 


4 


\ Common Appearance to a captas is en- C >raa.''iiap- 
teicd with the filacer of the county, pc^rucc. 
Bicrein the writ is dircdcd, and the note i$ 
in this form: 

London ; Appearance for John Dtnn, late of p, ec'pc fir 
J^onduHi yeoman, ats. Rtcbaid henuy to a tarantc. 
pas, returnable on the Monow of y/i ^ouU, 

y. P, Actoinev. 


Til’s is wrote on a piece of unftampt pa- 
jier, and filed with the fiheer, who enteib 
the fame in a book kept for that piirpofe, 

p iV 







To 


ay him 6 d. viz. ts. 6 d. fbr doty, anti* Hs 
or the entry i but if there are more thait^Aie 
dtfemianr, he takes more for each* 

By the 5 Gw. 2 , c» 27 . “ Where the 
** defendant is ferved with a copy of the 
procefs, he muft caufe a tmmon appearaftu 
to be entered on the return, or wichm 
eight days after fitch return 
N*B, This means from the return of the 
capias^ and not the quiirto die pojt. 

If defendant « And in cafe the'defendant lhall not ap- 
doe$ not ap- «( p^^j. ^f^gjr the return of fuch 

^^»pa»nu or procels, the plaintiff, upon making 

** and tiling an affidavit of thep ^^«< 2 /fe^vice 
•* of fuch writ or procefs, may enter a <ra’ 7 - 
won appearance for the defendant, and pro* 
ceed thereon, as if fuch defendant hid en- 
** tered the fame.*" Stat, 12 Ge?. i. c, 29 . 
/iHdav t of If the defendant docs no't enter ins appear* 
fervicp to be ance V, ithin eight days next after the return of 
firll naJe. wiitj the pUint ff mu'b canfc the follow¬ 
ing affidavit to be mad^ by the pcifni vvho 
fer\-rd it, which maybcrw.rn b'-fore ajud'/^ 
i romniiiiioner, filace**, or h!*'. deputy ; but in 
town inortiy before the filacer ,12 
' ' e. 'i'). r, Geo. ?. i. 27. and 1 > lo he filed gra^ 

^ Us. f he fame 101 m uiil do, only add after 
« the ret’irn of the writ, “ fid to %e 

- 4 

In lix Common Iheas, 

' febn Dtnn again:! .‘iW'ard Ienn* 

AfB '>\r, 'J^in ( of, Cr. clerk ti> P. attorney 
tjtwj -niTct.'' Cqj above named plainti. , m- vOth oath 
on a ^TA le That lic dio, on the 1 il .lav of No~ 

,f. vmlc 7 inilant, perlonally Icrve the above 


A*' 


6d. r. unj c 




dcfcncianc wiwli a true copy ol a wiir of 

2 Has 



» '* 

pia^ gd r^pMdlffidumf which fippeiur$ to this 
ih^oeot to be r^vlsrly i^ued out of thii 
hdnourable court, aad returnable before his 
M;yefty^s juftices at Pt^efimnfter^ on the mor« 
tow of AII'S9hU% under which (aid cop^ was 
Written an k4ig^ notice to the faid defend* 
ant of the intent of fuch fervice, pupfbant to 
the ftatUte in that ca(e made and provided. 

y&bn Ckg^* 

Sworn, 

If baron and feme arc fued, die baron 
rtiud appear forhimfelf and wife. 

An appearance cures all errots and defeats 
in procefs. B^rnts 163. 167. 424. 451. 

3 Wils, t4i. 

If a writ be ferved on defendant by a wrong 
name, and he hies appearance in his right 
name, he may be declared againft by his 
right namci therefore, if you are aware of ^ • 
that nnittakc, ftay till he appears before you 
file the declaration. 

It plaintiff enters an appearance fo.i: ^he 
defendant, before the time the defendant has 
to enter hi$ appearance is expired, the dc-peara«?e for 
fcndanc muft complain of the irregularity 
before judgment figncd* Barnes 255 

jodgmeat. 

That any attorney of eithci bench accept* Attorney not 
ing a warrant to appear, ui fubfcribing a appe«M-i»^; ao# 
procefs, (ic. be compelled to caufc appear- 
ance, or be liable to an attachment, or put 
out of the roll, as the cafe reqiincs. R, M, ^ 

i6^4. 1 


P 


In 


# 



ctomnultt 

' 

tn whai Cafes a Common Appearedct uelU 

be ordered. 


Common ap- AN ac-atim w^s paj into the capias^ 
Marance or- which was indorfed for baiT, but no ac^ 
athm was put on the precipe ; therefore com- 
jnon appearance ordered. Barnes iiy. One 
* affidavit againft fevcral defendants upon fe- 
veral debts, common appearance ordered, 
- / . J^arnes 70 i but refufedin Trinity Tsrm, 17 83, 

Vhcrc only one was arrefted. WHere an ac- 
feme-«pvcru vexatious. 2 Black, Rep, 809, If the 

wife be irrcfted on procefs againft the huf- 
band and her, ihe ihall be difcharged ^ but 
the marriage mufe be clearly made our, 
2 Barnes 80. as by producing a copy of the 
regider or certificate, and proving that her 
^ coverture was open and notorious. But it is 

laid, if both are arrefted together, (he fhall 
not be difcharged. praM* Reg, 93. Barnes 

, 11 ^ 7 * ?-•. A 

^ court faid, they i^’ould 

» feme-covert not difeharge a feme-covert, when lued as a 
comproa feme foie upon a comn>on appearance, unlefs 
^gpeajance* defendant lives with her hufband, and the 
^re be^nom- Coverture be open and notorious, 2 Black. 
rioiu. ’ Rep. 903. 

fofptivflw So if defendant produces a duplicate of his 
. difeharge as a fugiciwe, he fl^all be difeharg- 

cd on a common appearance. Barnes 81. 85. 


Bitthrupr. t * if defendant a banlirupt, produces his 
certificate allowed, confirmed, and inroUed. 
But the court will not difeharge a bankrupt 

on 



s 




on Common appearance, when the commif* 
£ion appears to have been grofsly (rauduleiK* 
a Black, Rep. 7^5. 



f 


Mciarat(on« 


4 *. ^ 

f 


I N detlarationsj repetition^ of the onginfil J^n*»wei&rv 
writ to be avoided, and only the nature 
of the Action to be repeated. Upon an original be forbom. 
clauftmfregiei to mention the place certainly. 

R,Mi€b. 16x4.7; I?* covenant, 

repeat no morc^of the deed than neccnary i 
in dander, long preambles to be forborn,and slander, 
no more iadneement than what is neceffary 
• for tlie maintepance of the action; but when 
it requires a tpecial irducei^ent^ or colloquium, 
hhid. 


That in ai^ions itpoh general ftratutes, the How apon 
declaration not to repeat the fta^ute, bht co ftcneral ili- 
conclude agatnft the fotm the ftatuee in 
fucli cafe made and provided'i as in Cafe Of 
debt, upon Strt. Ed. 6 . fot tythes; J if. 5^ 

8 . for maintenance; and 21 Jac. of mOno- . 
poly, //id, ^ ‘ ^ 

That aAion of debt Upon a judgment had tTpoo jud^# 
in the courts of If^ejl'nt'ffieri to retite only the lllf**!**'^*^* 
judgment; but if a judgment had by Or . 

again ft an cxccuror or adminiftratof, debt 
thereupon, to repeat the declaration and 
judgment Utd. 

When the declaration'is drawn, it is to be How to be 
ingrofled on treble penny ftampt paper; an^ 

charge on the back theteof /^d. ‘fhect*® ®****^S*‘ 
(fcveniy-t wo words), and duty %d. j warrant, 
in debti ttefpafSi and dcimuei e^d.i in other 

P 2 a<5lions * 






1 

I 

mt appcare* 

f 

* 


i£Uons 8i. s and if the plainti0^s attori^ey 
appearance, according to th6 
^s. lOi. more. ■’ 

Delnermg^ cr filing it* If the defcndahr*^ 
attorney has appeared or pur in bail, tt muft 
be delivered to him i whercOppahe muft pay 
fOr the fame duty and warrant; or on refufai 
by him, or his clerk in his abfertci (or if 
his abode be unknown), it may be left in the 
Piothonotanes office, on payment of a 
ebunt, or %d* per fheer i and then, on notice 
thereof to the defendant or his attorney 
(and fiom the time of giving faid notice, an 4 
not befoie, the declaration is well delivered), 
and on rule to plead being given, judgment 
for want of plea may be figned; and no 
plea may be received till the dectaradon is 
taken out of the office. 


Whew plain- appearand is entred according td the 

tia appears fiatute. Ill all caf^s where a ropy of the 

the dec'iatal*^’ pfpcefs of tTiis court IS fefved upon any de- 
, tionfballbe or defendants by rke plaindfTs at- 

Ifftiftiiw of-torneyj^purfuant to the afl for preventing 
fVivolous and vexatious arrclls, the phntifF^ 
ticif attorney, in fuch Cafe, (hall leave a copy of the 

.»declaration in the office, and Hkewife give 
notice thereof to the defendant of defendants, 
b)? delivering an f ngltjh notice, wrlcren in a 
It-Crfetary hand, to luch defendant or defend¬ 
ants, or by leaving the fame at the Jaft, or 
moft ufual plate ot abode of ludh defendant 
or defendanrs, fignifying the nature of the 
a6ti6n, at whol^ fui it i;i prblecutcd, and in 
fuch office fuch declaration is left. And in 

notice, the luch defendant of defendants, after fuch 


decljr<itiot) 
Oiali hedeetn- 
ed well de* 




* 

iTlJej j^r,iple 9 djng are out, the plaiptl^ m Uvereds nd 
iiicn cafe mayfign his judgment (a riJilc Jo 
pM being 4rft given), without any 
orforth^ caUing for a pica; and thereon 
give notioje of executing hjs writ of enquiry, Sad 
either by den^enng nonce in writing 
fuch defendant or defendants, or by leaving ^ 

the fame at the laft or moH: ufual place of* 
abode of fuch defendant or defendants i 
which lhall j)e fufficient notice to fuch de¬ 
fendant or defendants, of the time of exe-* 
eutjng fuqh writ of inquiry, Ji* i 

Geo, 2, 

Formerly, if the plaintiff declared in Lon- Howdeluer^ 
don or lippn procefs returnable the formerly, 

firfl: or fecond return of any term, and de¬ 
fendant lived within twenty miles of London^ 
declaration fhpuld be delivered with notice 
to plcatf in four days, and if the plaintiff de¬ 
clared in any other county, or the defendant 
lived above twenty miles from London^ de-* 
claration fbould be delivered to pl^ad in 
eight days. But now, by rule of When de- 

8 Geo. 3. It is ordered. That upon all fend^t j« to 
procefs fuw out of this court, returnable 
“ the firll* fecond, or third return of any 
ternu if the plaintiff declares in London or 
Mtddlefi\i. and the defendant lives within 
twenty mites of London^ the defendant fhall 
plead within four days after fuch decla- 
radon delivered, with notice to plead ac- 
jCordingly without any imparfance. And 
in cafe the plaintiff declares in any other 
county, or the defendant Jives above twenty 
** iiiile^ frem London^ the defendant ihall 
plead within eight days after the dccia-* 

P 3 “ ration 
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** delivered^ l^ilh ndtite to pleafl^c- 
without any impariancc ;* and 
that kli ftioh declarations may be de- 
Itvcred de dene ejfed* 


t » ♦ 

deBvermg Declaration on I^roc^^ re^ 
turnahle on any other Reiman. 

IF the procefs be returnable od *afly other 
retum> the defendant i$ then imided to an 
imparlance •, and in foch cafe, notice to be 
given for the defendant to plead withki the 
firft four days of the next ternn. 

There are two ways of delivering a decla¬ 
ration 5 the one on the appearance day of the 
return of the writ*, or before the tiiTvc for 
appearance or pcrfedfcing bail by the defend¬ 
ant, which is called de dene effe^ or condition¬ 
ally (until appearance entred, or fpcctal bail 
put in and perfc< 5 i:ed) j and the other after 
appearance is entred, cither by or for the de¬ 
fendant, or after he has put in and perfeftet} 
fpeciai bail, which is called in cteef, becnufe 
in that cafe the notice is to plead wifboait 
condition within the time limited j and'now 
'Cik ttfual way is to file the declaration de km 
efe. 

When it may he delivered de bene efle. Upon 
prqccfs returnable the firft, fecond, or third 
return of anv term, the declaration mav be 
delivered de bene eJTe, at the return of the 
procefs, with notice to plead if in London or 
^rdiHefex (and ^hc 8>ifttoA be bailable),* in 
four d .ys, if n is not bailable in eight ditys. 
)hK if* the plaintiff declares in any t^tfkr 

county. 






couaii^ then wkhin eight days after lie^a* 
rai;ion*dfliv«r^j either where there pi* 
iUl or XiimnM bail demanded. firfiri 
JJ Geo, 3. 

A declaration cannot be delivered ie hene 
eje, fo as to charge the dcfeijidant with pay¬ 
ing tbe^appearoJiee 4 ^ of the re> 

turn. 2 Biiteii Rep 749* 

The loth of Novemhe*’^ defendant wa? whepemitled 
ferml with wm returnable the i-ath* not'in- to charge for 
ntied to fee* for declaration till the ‘*‘*°*^ 
‘f5tb the {pur days of grace are always 
allowed 10 defendant to make an end of the 
caufe by payment or otheiwife. 2 Black, Rep, 

it is delkuered in chef. If a declaration 
be delivered after fpecial bail put in and 
perfeded, or after appearance entred by or 
fur the defendant, fuch decimation is de¬ 
livered in chief; and he has, if the declaration 
be delivered, four days before the end of the 
term, in which the procels is returnable, and 
the adion be laid in Lof^don or Msddl^sn, fonr 
dcTfS to plead; if in any other county eight * 

data* 

The rule to plead in this court is reckoned Rule to 
to be inelufive; as foi inftance, if the role ’«cluu«e* ^ 
be given the 6th of Novea^ber, it is out the 
9ch, and judgment may be figned an the 
loth» Jn the afternoon, if demand is made in 
time* 

The delivery of a declaration, before fpe- '' 
cial bad is put in, is a waiver of the bad; 
jand if before bail bejuftified, it is an ac- K 

ceptance of them, unlefs it is delivered de 
‘^ne hifiir y. PVainhoufc, i Bams 66. , ^ 
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* If dicklnatioti is delivered dt ht}t$ 4 

rule to pleed mav be given the fame day f 
t^ut if the plaintiff demands a plea it) ciaie 
the )}it>cers is bailable i before bail is filed> it 
is a waiver of the exception to the bail. 

If a dedaratioi) be delivered 4 e e£e, oi) 
or before the appearance day of the return of 
the writ, the defendant la intided to four 
days time to plead from the appearance day. 

If delivered after the appearance day, then^ to 
four days af^er thp dejivery* Black. Rip* 
1243. » 

When pUm- Plaintiff fhall lofe his bail, when he <te- 
h^b*^'^*^** cldTCb diffciendy from his writ j as* 6 »• in- 
** * ftance, if he fues out a writ in his tiwi' right, 

’ and declares as executor, t'le coir will va¬ 
cate and difcharge the bail, and oidcr plain¬ 
tiff to accept of a rortimon appearance^ 

^ 3 61.1 io if the be in cafe^ 

and he declares m debt. 

Ifpl»«mi{Fdp* Formerly, on a chufm fregtt^ with an 
clM«d m ao> atiflm m debt, cafe, if the plaintiff de- 
Siv*^ihat dared%n any other county rhaii that in which 
^ico the the writ lilued, he lofl; his bail, but by rule 
.wftiifiuLd.he of Hilary term 17S2, he may now depUre iq 
'^Itu bail, any county, and the bail fliall ftand good, 
JSerwTfe! ” ^ dcclarition cannot be delivered agitinil 

A daclaration defendants, unul they both put 

^snot be in bsal ; for if one puts in bail, ihnd the 

jlsbvtred odiet IS not arrefted, before you can declare, 

Outlaw the Other: lo loch csfb re? -f 
nil both member, at the end of the fccond term, to- * > 
l^ar. gen a rule for time to declare in the caufe, o|f 
ym will lofe the bad, as pkinciff whhouf 
that' rqle is out of coinrt. . 

Adf, - 



ax^ 

* 

A cannon be dtHiveitd ‘.9gaiii0[ ^ 

onf of iwa defendants tiH both appear r oi. » 
ona appeaia* and tht other is outlawed#* 4*^ 

Ya BfirkcTi and others- » Black ^ 

7 ^ 9 * ‘ "• 

Xo afceriatji ^he prafbjce of this court con^l^«:*ara*i«nf 

ccrningltoe ^hycry^nd dcinand of dcclar ja 

ration® aod pkadiogs, and the ferving of no- n,oeia 

tices of aR4cinds« It is ordered by ihis she eveamg. 

“ court* That frona henceforth all <lecla.*r 

rations and pleadmgaiball be delivered* all 

** iqch detnands made, and all notices given* ^ 

before nin^ of the clock in the evening.*’ * 

That upon all procefs returnable the iiril; or WltMe wlnt 

any other return in any term,the plaintiff lhall 

have liberty to the end of the next enfubg 

term, to ddiver his declaration to the defend* 

^nc’s attorney, or of leaving the fame in the 

pBicei and the defendant’s attorney, having 

entered his appearance with the proper oificcr^ 

as of that term in which the procefs is re* 

turnable, and at the end of the enfuing term, 

or in feur days after the end thcrcQ^, having 

given a rule to declare in the proper oiHce, 

and having called on the plaintidPs attorney 

or clerk m court (if he can be found), 

the defendant any time in the vacation ci 

fpeh cnfptng term, after the rule for declar* 

ing 18 out, may fign bis nenpros for want of ^ 

a decUratiOa, and not afterwards; and tho 

plaintiff feall not, without leave of the court, 

nave a^y longer time to declare in, than as 

above feid, ocher than the tune to be limited 

by the defendant’s ^uki any rule or pradic^ 

to the contrary hereof ootwitbibniding, 

ifiU ^9 Ann^ 



.^hen'’piam. If tife plaintiff at the end of tbfc Ibecmd 
fojfu^fhe, iwanis further time to declare, he may^ 

' tiroc to dc- ^ apjdying to the fccondar’rts, have a rule 
dare. for tW-purpofe, upon, paying of 4 j. j ferve 
defondant’s aceorne^ with a copy, and fhew 
thfe original 1 or Hickia copy in the Protho- 
notaries office, if he does not'appear 1 but if 
a rule is given by the defendanc to declare, 
then, if the plainfifF inrants fortber time, he 
may apply to one of the judgcr for a furin- 
ttsons ; ferve copy, on defendant’s attorney, 

. and attend the judge thereon, who will, if he 
fees mfon^ grant an order to the hrit day of 
the next term incluiive. 

On a rule given to declare, a declaration 
mrM ©r demanded of the attorney in the country, 

the agent in agreement i 'but the mnfres 

ipwn. ffgned for want of a dcclar.titon, was held 
to be irregular j for the declaration fhould 
have been demanded in town. Bernes 
*If no rule to Where the defendanc, at the en’d of the 
e^en? ' fecond term, does not give a rule for the* 
plaintiff has plaintiff to declare, the plaintiff has’till the 
: fill the effiiign eflFbfgn day of the third term to deliver 
4af oftbe }jjs declaration. Pra£^, Rer. C. K 

. rai. 

impaibnee If the declaration be delivered'after the 
4» declaration iffpjign day of the fecond term, or in the 
' tetrfi, the defendant is intirled to an 

dj^oftS” imparlance; bur if the declaration be de- 
^DndjKtffl^ livered before the effi)ign day of the next 
' term, after the writ is returnable, or upon 

^the rule, to declare being given and^de- 
ttanded, he mdft plead Jb four days oPdic 
itrxtterm. " ' 









O/' dfcfarif^ iy ike ky^. In this cdtirt, HQ 
peffon taa deliver a ^.ktlaratiofl by the bye 
but tlie plaintiff 5 whether the defendant en* 
rers a com mop appearance himfelf, or it is ^ 

done tor bun by the platnti|Fi and if the 
}>hi!ntiff declares by the bye againft fiich de- 
fendantj hemuftdo it the fame term m which 
the writ ts returnable. Barnes 346. f 

If an sdion be brought by baron only, and ll* bf 
a decUrationr be delivered m that a6;ion, he 
cannot deliver a dcclaradon by the bye at the he*c«no/^ 
iuit of hKTifclf and wife, x Barnes 245. But deliver a <!«• 
if the writ be at the fmt of himftlf and femci claratron by 
he may deliver a declaration by the bye at'j'® J* 
the fuit of himfelf. Jbtd. » liimfcif aa/ 

On a eaptas with an ae-altamf at the Ant When decU- 
of an ei^ccutor, plaintiff cannot deliver a ra'io" canitot 
cUraiion by the bye at the fuit himfclf; ^ 
but if the writ bjc a gcncriLquare ckufumfre^ ‘ 
plaintiff may deliver a declaration by the 
bye,, becaufe now the variance 15 not held to 
be fatal, as if the writ be general, ant! the 
c^utitifAS executor, or qut tam% or as afUgnee 
of thefiicnff* 1332. Hatney\. Sparmy^n 
Cm B, Em 10 Geo, 3. Where fuch variance was, 
the Ctwt held ch^ plaintiff mighr proceed in 
his a^on, though he loft his bail. So m 
Lloydt V, IVilliam^ M. 11 Geo, 3. C, B, 

The wnt was a general capasy and the de-A capiii sb- 
ciaratioo qut iantt and held well. % Blacks 

7W- .tt'P 

, Jn a prai;^ fiui rtddpt m d«bt, fhcj“»p^^,p, 
plaintiff can declare in no other a^ion but ^uo'i reddat' 
debt (except he deliver a declaration by the m debt, plain, 
< bye), 



MMgJt 

fwr 




etirc in no bytf % * 111 lliAt cafc he muft firft‘ delfi 

jtheraftion yef a declat^tion in the origlrfat afiJoW 

jjijr 3 «■• '; 

bye. 

Writ fervcd The dcfctidant was ferved with a capias by 
on defendant thc nannc of Rtcbard^ and appcat^ by his 

oamT^Xr name, John, and the plaintiff declares 

betasap" againft him by his right name; the court 
peared, he Will not intcrpofe in a fumtnary way, and 
<Bay be dc- fct afidc the proceedings of toe plaintiff 
irregularity- 2 393- 

pane. 

What deck- Two declarations, oni^ againfl hu/band 
rations cannot and Wife, and the other againft wife only, 
be^foh- cannot be confolidatcd. a fVils, 227. 

You generally indorfe the declaration, if 
delivered to the defendant’s attorney, pr 
hied, thus, after naming the caofe: 

This declaration is filed (or deltrered, as 


JDabetj^eiTe, 


*^*^<S*^* *0 conditionally, until fjMoal bail 

^ * is put m and perfedled i and the defendant 

is to plead hereto m four days *, otherwif^ 
judgTbent. 

XJponfervice This declaration is filed (or delivered) 
pfprocels. conditionally (until an appearance is en** 
tred), and the defendant is xa appear and 
plead hereto* m eight days, otherwjfe judg^ 
menf. 

The defendant is ro plead hereto in four 
(or eight days, if ^ country caufe,.^^n(l r 
above twenty miles from London) othefwiiib 
judgment. 

jV*. B, It Teems to be the general pradlice 
of ^his court, chat in a bailable a< 5 bon you 

* Coantry caufc eight days, and above twen y tniles. 

fnay 


Jf delivered 

|ft Sbnf. 
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filf }fou^ decl^racton ^ ^ 0jp!i{5l(ricJbQtift 
giving }o the def^ndanc; due as. X ■ 
Slink this to be rather an unfair pra^icc 
(and if underdood well by the courts would 
foon b^ altered), I ^ have here toferti^ a^ no¬ 
tice that puppofe. 


‘ “"If^tkes of Declaration^ 

In the Common j^leas. 

A. l^laintiff, 

'Between ' and 

C. Defendant; 

i * 

Take notice, that a declaration was tfiis Notice of dc- 
day filed with the prothonocaries, at thdr^cUranoa d$ 
office in lanfidd Courts in the Temple^ Lon*^*^^* 
dflw, ConditioDally (until fpccialhail is " 

in jarnL pcrftdlcd), as of thw prdenr Mt^ able. 
ebadntas wim, again ft you, at the fuit of the< 
ali^ve 'named plamttffi, in an a^ton of tref- 
pafs on the calc, on ieveral promifes, whfre- 
m the plainii^ lays his damage to ten 
pounds^ SL»d uAlcfs you ple:|d thereto in 
roAsr dj^^t&unsi tlie dace hereof, judgment 
wdi bie?lotted againft you by de^ule. Dated 
the 6th day of Noiember^ ^7^3* 

Yours, fsflf. 

Tb Mr. C. D. the R» S. Attorney for 
ateuve Defendant, Pfaihciffi 





[f ifi the coaouv, eight 


In 



proceU. 


M« of Dnfwatiom 

in the CoiTimon Pleas. 

A jB* PlaintifFi 
Between and 

C. D. Defendant# 

TheliKcup-* Take notice, that a declaration was thU 
on common prothoRotarles, at their 

office in Canfield, Court, in the Temple^ Lon¬ 
don, conditionally (until a common appear- 
ance is entered) as of this prefent Muhrel- 
mas term, againft you, at the fuit of the 
above-named plaintiff, in an aftion of uef- 
pafs on the cafe, on Tcveral promifes, where¬ 
in the plaintiff lays his damage to ten 
pounds} and unlefs you appear and p^ead 
thereto, in eight days fiom the date hereof, 
judgment will be figned againft you by de¬ 
fault. Dated the 6th day of November, 

Yours, &c. 

To Mr* C, D. the R, S. Attorney for 
above Defendant Plaintiff. 


In the Common Pleas. 

/f. B* Plaintiff, 
and 

C. D. Defendant. 

The like up- Take notirc, that a declaration was this 
on common day filed w»fi the prOthonotariesj at their 
yroeef',where office in feld Court, in the Temple, 1 on- 
at orap- prefent Michoelmas term, 

againll yon, ac the fijit of the above-named 
plaintiff, m an action of trefpafs on the cafe, 
on feveral piomdes, wherein the plaintiff 
lays his dam«ge to ^en pounds, and unlefs 
you plead thereto in four da) s • from the 


ap» 
peatance is 
hied accord 
ing to the 
ftatute. 


In the coantiy eight. 


date 



Of laying thefS)4ji>» 

date hereof, judgment will be figoed againft 
you, by.default. Dated the 6th day of iV^-* 
vetnlfer. 

Yours, 

To Mr. Cj D* the J, S» Attorney for 
abov e defeodanu the Piainti fF« 

This notice will do where bail is pcrfe6b- 
ed, or by the bye i only fay (filed hy the hye,) 


Of laying the Day in the Declaratiotu 

\ 

IN all adlions upon the cafe, trefpafs,Day^ 
aflault, battery, Csfr. you are not obliged to 
lay the certain day in your declaration, but 
may lay it any time after the caufe of adlion 
accrued, and before the writ iffued; but if 
the cauie of aftion arifes within the term of 
which the declaration is, then you do not 
make it as of the term generally, but make 
a fpecial dav after the caufe of adion ac¬ 
crued, as, ** On Saturday next after-the 
“ morrow of All Souls, in Michaehtas term, 

** in the twenty-fourth year of the rc’gn of 
“ King Ccofge the Third,** inftcad of iWi- 
chadmas teim generally. *S/r. 806. 

If the plaintif}'declares on a note, the Wl’crc tli« 
day is material, and an eiTential part of the 
agreement, from which he cannot vary; 
on a bond, or other writing \ but in the cafe 
of a c mmon ajumpfit, the day is allcdged 
.only for form, and thcicfore the defendant 
cannot confine the plaintiiF to the day al- 
ledgcJ in the declaration. Matthws v. Spi¬ 
cer, S,r, 806. 


Upon 



U4 in 

Upon A parole promife^ the time alledged 
in tne declaration is only matter of form^ 
not of fubftance. Sir* 2 U 

In a writ of trcfpafs for battery, or for 
goods carried away, if the defendant plead 
not guilty, mdo et /mHa, and it is found 
that he is guilty in another term, or at an¬ 
other day than the plaintihP fuppofed, yet 
be fliall recover 5 as if it be done the 4th day 
of May, and the plaintiff alledges the fame 
to be done the 5th, or the ift day of May, 
when no trefpafs was done: yet, if upon the 
evidence it falleth out, that the tre^afs was 
done before the aflion brought, it iufitceth. 
Co. Lil. 2^2* 

If the plaintiff declares on a leafe for years 
made to him, he ought to (hew the day 
when the leafe was made- Plow, Com. 24. a. 
So in all cafes where the day or time is 
ilTuable. Ibid* 


Declarations in Cafe. 

IMiiatm LONDON, (S'.) A. B, late of Londett, 
4i£iimp/ii \cx yeoman, was attached to anfwer C. D. in a 

fcour, and treipafs on the cafe 5 and whereupon 

for materiaJf the fqid C. D- by E. F* his attorney, com- 
feofld. plains, Fot that whereas the faid A. B. on 
the I ft day of November, in the year of our 
Lord 1782, to wit, at LotJon aforcfaid. In 
the parifh of St* Mary k Bow, in the ward 
of Cheap, was indebted to the faid C- D* in 
%qL of lawful money of Great fyritain, for 
the work and labour, care and diligence of 



the laid C. D. by him the faid C D. before that 
iimc done, performed, and bcftowed, in and 
about the bulinefs of the faid A. B* and for the 
faid^. and, at his rcqticltj and for divers 
material, and other neceffary things, found, 
provided, ufed,and applied, in and about that 
ivork, at his like requclt. And being fo 
indebted, he the faid A, B* in confidcration 
thereof, afterwards, to wit, on the fame day 
and year aforefad, at London aforefaid, in 
the parilh and ward aforefaid, undertook, 
and then and there faithfully promifed the 
faid C. D. to pay him the faid fum of mo¬ 
ney when he mould be thereto afterwards 
requeftccL And z^hereas afterwards, to wit, -Quantum me* 
on the fame day and year aforefaid, at Lon- rutt thereon. 
don aforefaid, in the paiifh and watd afore¬ 
faid, in confidcration tliat the faid C. D. at 
the like requeft of the faid A, B, had be¬ 
fore that time done, performed, and be¬ 
llowed, other his work and labour, care and 
diligence, in and about other the bufineis of 
the faid A 5 . and for the faid A, B* and 
had before that time, at the like reejueft of 
the faid A* B* found, provided, uied and 
applied, divers other materials, and other 
heceifary things, in and about that woik; 
he the faid A, B. then and there undertool^ 
and faithfully promifed the faid C. D. to 
pay him lo much money as he therefore rea- 
fonably deferved to have. And the faid 
C, D, avers. That he therefore reafonably 
dclcrved to have of the faid A. B, other ao /. 
of like lawful money, to wit, at Londennforc- 
fkid, in and ward aforefaid, where¬ 

of the faid Vf* S* afterwards, to wit, on the 

fame 
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JuJithitatus 
t^mpjit for 
Dvork and la¬ 
bour gene- 
#ally. 


^Mhfum me^ 
rutt thcrtoii. 


fiimt day and year aforcfaid, there had no¬ 
tice. And whereas the faid A* afetrwards, 
to wir, on the fame day and yeai afoiclaid, 
at Z.W(7» aforefaid, in the parifh and wird 
aforelaid, was indebted to the f.iid C. I), m 
other 20 /. of like lawful money, for the 
work and labour, care and diligence of ihe 
faid C. D. by him the faid C. D. befoic that 
lime done, peiformed, and beltowed, in 
and about other the bufintfs of the fiid 
A. B. and for the laid A, B, un 1 at hi<> rc- 
quetlj he the laid A. B, in conlulcrition 
theieof, aftcrwaids, to wit, on the fa-re dav 
and year aforefaid, at Lojiiicn uforciaid, in 
the panlh and v/aid aforeltid, uiidtirook, 
and then and theie faithfully pioiiiifed the 
faid C D. to pay him the laid 
ed fum of money, when he lliould be there¬ 
to aftei wards requeued. Avl ifter- 
wardb, to wit, on the lame d iV and year 
afoielaid, at aforcfaid, in thepirilh 

and ward aforefaid, in confideration that 
the f:4id C. I-). at the like requefi: of the faid 
A> B, had, before that time done, peiform- 
f^d, and bellowcd, other his work and la¬ 
bour, care and diligence, in and about 
othei the bufineib of tliC laid A. B, and for 
the faid A, D. he the faid A. B. then and 
^tre undercook, and faithfully pro-nifed 
■tl.f faid C. D, to pu/ him fo much money 
he therefore rtafombly deferved to Kavc> 
And the fi’d C. D, ayers, that be riierefore 
rcafor.ably defer/ed t. have of the Ijfid 
other * 0 /. oi like lawful monev, 

London aforefaid, in, whereof the fUd 
A* B* afterwards, to wit, on the iAi/e'd$y 

2 and 
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Ai. 




ind year aforefaid there had notice. For good» ’ ^ 
•whereas the faid A, B* afterwards, to wit,'art an^drf^ 
the fame day and year aforefaid, 2^1 
aforefaid, in, was indebted to the faid 
C. D. in other loL of like lawful mortey, 
for divers, goods, wares, and merchandizes, 
by the faid C. D. before that time fold and 
delivered to the faid A. B. and at his fpe- 
cial inftanpe and requert; and, being fo in¬ 
debted, he the faid A, B, in confideration 


thereof, afterwards, to wir, on the fime day 
and year aforchiid, at London aforefaid, in 
the parifii and ward aforefaid, undertook 
and faithfully promifed the faid C. D. to pay 
him the faid lad-mentioned fum of money, 
when he Ihould be thereto afterwards re- 
quelled. And whereas afterwards, to witj 
on the fame day and year aforefaid, at Lon- 
don aforefaid, in, .in confideration that 
the faid C. D, at the like requed of the faid 
A>. B. had, before that time, Ibid and deli¬ 
vered to the laid A^ B, divers other goods, 
wares, and merchandizes; he ttie faid A. B. 
then and there, undercook, and fallhfolly 
promifed the faid C. D. to pay him fo 
money as he therefore reafonably deferved 
have.' And the faid C. iX avers, that he 
riicrcfore reafonably deferved to have of the 
laid A. B> other 20 /. of like lawful montfv, 
to. wit, at Londt.n aforefaid, in the paridi and 
ward aforefaid j whereof the faid A. B, af- 
terwardi^, to wit, on the, fame clay and year 
aforefaid there had notice. And whereas the Money leatv 
faid j 5. afterwards, to wir, on the fame 
day arid year aforefaid, at London aforefaid, 
in the, parifli and ward aforefaid, was in- 

0^2 debted 
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I ^ debt«d to the faid C. D. in other ao /. of 
like lawful nnoney, for money by the faid 
C. D* before that time laid our> expended, 
and paid for the faid B, and at his re- 
quell, and, being fo indebted, he the laid 
B. in confideration thereof, afterwards, 
to wit, on the fame day and yeai aforelaid, 
at London aforelaid, in, undertook and 
faithfully promiled the faid C. D. to pay him 
the faid 1 all-mentioned lutn of money, when 
he Ihould be thereto afterwards lequcftcd. 
Money laid And whereas the faid A, B, afterwards, to wit, 
ottt, and pjj y^^j. aforelaid, at Lon¬ 

don aforefaid, in, Isic. was indebted to the 
faid C. D. m other %qL of like lawful mo¬ 
ney, for money by the laid C. J}* btfort 
that time laid out, expended, and paid for 
the faid B* and at his fpecnl inilance and 
requell, and being fo indebted, he the laid 
A. B* in conlideration thereof, afterwards, 
to wit, on the fame day and year aforefaid, 
at London aforefaid, m the parilli and ward 
aforelaid, undertook and faithfully promifcd 
the faid C. D. to pay him the faid lall-men- 
Jritoned fum of mone>, when he Ihould be 
Ufoaey had^^^nereto afterwards requefled. And whereas 
Md received the faid A* B* aftei wards, to wit, on the 
fame day and year aforefaid, at London afore- 
faid, in the panlh and ward aforefaid, was 
indebted to the faid C Z>. in other ao 4 of 
like lawful money, for money by the faid 
A^ B» before that time had and received, to 
apd for the ufe of the faid C. D ^; and being 
|b indebted, he the faid A, B, in confideration 
Ipereof, afterwards, to wtc, on the iame day 
apd year aforefaid# at Loniiff aforefaidr to 
I the 



Detlatatlonji in Cafe. 

the parifh and ward aforefaid, undercook 
and faithfully promifcd the faid C. D. to 
pay him the faid I aft-mentioned fum of mo¬ 
ney, when he (hould be thereto afterwards 
requefted. And whereas the faid C, D, af- Infimul com? 
terwards, to wit, on the fame day and year 
aforefaid, at London aforefaid, in the parifh 
and ward aforefaid, accounted together with : 

the faid A» of and concerning divers 
other fums of money, before that time due and 
owing, from the faid A, B to the faid C. D. 
and then being in arrear and unpaid; and 
upon that account the faid A. B, was then 
and there found in arrear to the faid C 
in a large fum of money, to wir, in the fum 
of other 20/, of like lawful money: and be¬ 
ing fo found in arrear to the faid C D, he 
the faid A, B, in confideration thereof, af¬ 
terwards, CO wir, on the fame day and year 
aforefaid, at London aforefaid, in the parifh 
and ward aforefaid, undertook, and faith¬ 
fully promifed the faid C, D, to pay* him 
the laid laft-mentioned fum of money, when 
he Jhould be thereto afterwards requefted. 

Yet the faid A, B* not regarding his afore- Conclufiow" 

faid feveral promifes and undertakings, fo 

by him made in this behalf, as aforefaid, 

but contriving, and fraudulently intending, 

craftily and fubtilly to deceive and defraud 

the faid C. D, in this refpccT:, hath not yet 

paid the faid feveral fimis of money, or any 

part thereof, to the faid C. D, (although fo 

to do the faid A. B. was requefted by 

faid C, iS).'Afterwards, to wit, on the fame 

day and year aforefaid, and often afterwards, 

p>wir, at London aforefaid, in the parilh and 

ward 
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©«flaration0 in Cafe/ 

ward aforcfaid), but he to do this, hath 
hitherto wholly rcfufed, and llill refufcrs ^ 
wherefore the faitl C. D. fays he is injured, 
and hath fultained damage to the value of 
20 L and therefore he brings his fujt, &.c, 
MiddlefiXi (If*) C. D. lace of lyejiwwjiir^ 
in the laid county, yeoman, was attached to 
anfwer A, B. in a plea of trefpafs on the 
cafe 5 and whereupon the laid A, by E, I\ 
his attorney, complains, that whereas the 
faid 6\ /). on the hrft day of blovembiTy in tlic 
year of our Lord 1782, to wit, at IVeftmin^ 
fiery in the faid county, was indcbred to the 
faid A, Bm in 20/, of lawful money of Great 
Britain, for the work and lal.oni, care and 
diligence of the faid J, B, by him the faid 
A. B. (and his fervanrs), and vviih his. horfes, 
carts, and carriages, before that time clone, 
performed, and beltowed, jn and about the 
bulinefs of the faid C D, and fgr the faicl 
C. /). and at his fpecial in (lance and reqncft; 
and being fo indebted, he, the faid €• D, in 
r.onfideracion thereof, afterwards, to wit, on 
the fame day and year'aforefaid, at IVefimin- 
fier aforefaid, undertook and faithfully pro- 
mifed the faid C. D* to pay him the faid lad 
mehdohed fum of money when he fhould be 
thereto afterwards requeded. And whereas 
afterwards, to wit, on the fame day and year 
aforefaid, at t'Eefimuficr aforefaid, in con- 
fideration chat the faicl A, B, at the like re- 


. queft of stj^ faid C. D* had, before that time 

himfeif and his fervants),, and with bii 
horfes, carts, and carriages, done^ per formed 
and beftowed, other his work and. labour, 
care and diligence, in and about orher t{jp 

bufinef§ 

s 
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bufinefb of the laid C. D, and for the faid 
C D. i he the laid C. D. then and there, 
undertook and faithfully promifcd the faid 
y/. B. to pay him lo much money as he there¬ 
fore reafonably deferved to have: And the 
1 lid B, avers, that he therefore reafonably 
deferved to have, of the faid C. D. other 
90 !. of like lawful mone), to wit, Aiiyeft- 
uiKjur whereof the liid C.i). after¬ 

wards, to wit, on the fame day and year 
aforclajd, there had notice. Add tito counts 



for i^ctk and labour generally ^ and for money laid 

out ; yet the faid C. D, not regarding his Conclufioc 

afortLid feveral promiles and undertakings, 

lo by him made in this behalf aforefaid, but 

cone IVmg and fraudulently inrcnding, craf- 

ril> and lubMlIy to dcrtive and defraud the 

laid /J. B. in this rcfpc<^l, hath not yet paid 

the faid k-vcral Aims of money, or any part 

theieof, to the laid A* (although lo to do, 

he the fiid C. D, was requefled by the laid 

A* B aftt rwaids, to wit, on the fame day and 

year iforcfaid, and oAen afterwards, tvrwii, 

at irtjlui fter aforefaid), but he to do this 

hath, hicher*’o wholly refufed and ftill refufes; 

wherefore the la’d A. B, lays he is ipjurtd. 


and hath Aillained damage to the value of 
20/. and therefore he brings his foit, iAc, . 

OxfordJtre^ (il ) A* II. late of Chipping^ Heel 
noiton^ in thf* laid county, Wid )vv, executrix >»1 n 
of the laft and teltamenc of T, £. 
late hulband dc^ealed, was arnched to anfwtr 
JL S, widow, a plea of trelpals on the cale ; > u*U- 
and whereupon the fiid by I\ bin i 

atroirtey, complains, B'or tne 

faid T, P\ in his life time, to wir, on the hrfl 
da) of Qthber^ m the yeai gf our i^oid lyba, 

0.4 



Dnktatidng in Cafe* 

to Wit, at fVitney in the fa id county, was in¬ 
debted to the faid A* 6 , in 20 /. of lawful 
mont-y of 6m/ Utttatn^ for divers goods, 
wares, and merclnndizcs, by the faid A, 5 . 
before thit time fold and delivered to the 
faid ‘Z*. h» in his life tinne, at his ipecial in- 
flance and requeft , and being fo indebted, he 
the faid in his life time, in condderation 
thereof, afterwards, to wit, on the fame day 
and year aforelaid, at Wttmy aforefaid, in the 
county aforefaid, undertook and faithfully 
promiltd the faid A* S, to pay her the faid lum 
of money, when hcihould be thereto afterwards 
requefted. And whereas afterwards, to wit, 
on the fame day and year aforefaid, at Wit* 
fity aforefaid, in the county aforelaid, in con- 
fidt ration that the faid A* S» at the like fpecial 
inftance and requell of the faid £• in his 
life time, had, before that time, fold and de¬ 
livered to the faid T, E, in his life time, 
divers ocher goods, wares and merchandizes, 
he, the faid T'. E» in his life time, then and 
there undertook and faithfully promiied the 
laid A. Sm to pay her fo much money as Ihe 
therefore reafonably deferved to have. And 
the faid A S, aveis, that Ihe therefore rea¬ 
fonably deierved to have of the faid T, £, in 
his life time, other 20 L of like lawful money, 
to wit, at Witney aforefaid, in the coun- 
t\ aforefaid, whereof the faid f*. £. in his 
life time, afterwards, to wit, on the fame 
day and year aforefaid, there had notice. 

Money latd And wbeuas the faid ST. £. in his life time, 

Ott*. afteiw.rds, to wit, on the fame day and year 

aforefaid, at Witney aforefaid, in the county 
aforefaid, was indebted to the faid A» S, in 
other 20/. of like lawful money, toJ money 

by 
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« 

by the faid S, before that time laid out* 
expended, and paid for the faid T** £. in his 
life time, and at his fpccial inftance and rc- 
queft i and, being fo indebted, he the faid 
y, E. in his life time, in confideration there¬ 
of, afterwards, to wit, on the fame day and 
year aforefaid, at Witney aforefaid, m the 
county aforefaid, undertook and fauhfully 
promifed the faid Jl, S. to pay her the faid 
laft-mendoned fum of money, when ht fliould 
be thereto afterwards lequefted. Yet the Common 
faid ST. £. in his life time, and the faid A* £. conclufion. 
executrix as aforefaid, fince his death, not re¬ 
garding the faid fevcral promifes and under¬ 
takings , fo by the faid 7 . £. in his lifetime, 
made in this behalf as aforefaid ; but con¬ 
triving and fraudulently intending, craftily 
and fubtilly, to deceive and defraud the laid 
A, S, in this refpeft, have not, nor hath either 
of them, yet paid the faid fcveral fums of 
money, or any pait thereof, to the faid A. S, 

(although fo to do, he the fiid E» in his , 

life time, was requefted by the faid A. 5 .*^and 
the laid A, E, executrix as afoicfaid, fince 
the death of the faid R, aftei wards, to 
wit, on the firft day of Decemkr, in the year 
of our Lord 1782, and often afterwards, to 
wit, at Witney aforefaid, in the county afore- 
laid ; but the faid 7 *. £. in his life time, and 
the faid A* E, executrix aS aforefaid, fince his 
death, have, and each of them hath hitherto 
wholly refufed, and the faid A. E* executrix 
as aforefaid, ftill refufes j i\hercforc the faid 
A^ S* faith (lie is injured, and hath fuflaincd 
damage to the value of 30/. and therefoic 
ihe brin^ her fui^ 


Mtddlefex 
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Fortnexc* Middlefix, (IT.) J, D, late of JVeflminjter^ 
evtorfojr in the county of Mtddkfexy hofier, was at- 
, tachecl to anfwer D, M, executor of the laft 
‘will and teftament of J. M* deceafed, in a 
plea of trefpafs on the cafe; and whereupon 
the faid £). M. by his attorney, com- 

jdains. For that 'i::,hereas the faid D. on the 
fii fl da) of Fiovember^ in the year of oui Lord 
1782, tov^it, 2 xXVeJlmhjitr^ in the faid coun¬ 
ty, was indebted to the faid 7 . A/, in his life¬ 
time, in 100/. of lawful money of Great 
hritoUi^ for divers goods, wares, and mei- 
chandiiies, by the faid 7. A/* in his lifetime, 
before thu time, fold and delivered to the 
faid 7* and at his fpecial jnflance and re- 
queft j and being fo indebted, he the laid 
*/. D. in conlidcration thereof, afterwards, 
to wit, on the fame day and year afoiefaid, 
at jyeJimiHjhr afoiefaid, undcicook and faitli- 
fully promiled the faid J, M. in his life time, 
to pay liim the faid fum of money, when 
he fliould be thereto afccrv^iards reqiiefted, 
i^uantumm- yin(L whereas afterwards, to wit, on the 
fame day and year aforcliid, at IVcftmriJler 
afortl u 1 , ui conlideration that the faid 7. A/, 
in his life tinic, at the like r< qiieft of the faic} 
7» I>* had, before that ci ne, fold and de¬ 
livered to the faid 7- D. divers other goods, 
wares, and merchrtndizts, he, the faid /. D. 
undercook and faithfully piomifed the r4i4 
7. A/, in his life time, to pay him fo much* 
money as he therefore reafonably deferved tQ 
have ; and tl.e faid P A/, executor as afore- 
faid, avers, that the faid 7* h*** iifc time, 

therefore reafonably deferved to have of thp 
faid 7. D, othei 100 /. pf like lawfi^l qnoney, 

to 
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to MV It, at Wt.ftmtnftcr aforelaid, in the county » 
^iforefaid, whereof the (aid J D- afterwards, > 
to wic, on the fame day and year aforefaid* 
there had notice. Add a count for money lata 
out. Yet the faid J, D> not regarding his Conclufion, 
aforelaid leveral promdes and undertakings 
lo by him made in this behtlf as aforeiaid, 
but contriving and friudulently inttniing, 
criftdy and lubiiily, to deceive and defraud 
the I lid J, Al, in his life time, and ihc faid 
p, M, executor as '’foref'iid, fince his death, 
in this re^pe£t, hath not >ec paid the faid 
ftveiil lums of monev, or any part thereof, 
to the fud J, M, in his life rime, or to the 
(aid D, M, executor a^ aforclud, (ince his 
t*cuh, or to either of them (although fo to 
do, he the (aid J, D, was rcqiicrtcd, bv the 
(aid ), J^f in his lifetime) ofrentimes, and 
tl c 1 iid D M. execntoi as aforefaid, fince 
Ij’S death, afteiwards, to wit, on the fezenth 
da> of ^ e embery n the )tir afortf^id, to 
wir, u If cr afoiefaid, but he to do 
yhis hi'h hitherto wholly rehilcd, and ftiil 
.tfults, wherefore tht (aid 2 ). M, executor 
IS afoieOid, faith he is injured, and hath 
jiilL ned damage to the value of 200/. and 
theicfore he brings ms (uit, And he profertof dif 

biingj into roirr here the letters teftamen- letters aiu- 
tar) oi the faid j \\ whereby it fully ap- 
pears, that the laid i). AL is executor of the 
Jal% will and teftament of the faid /. M, and 
bath the adminifliacion thereof, &c, 

1 endo i (ff.) y, 7 , late of, was attached For an 
CO anfver */, D. adminillrator of all and (in* 
gu 5 ar th^ goods, chattels, and credits which 
^eie of dcctaled, rn 1 plea of trcfpafs on 

the 
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the cafe: and whereupon the faid J, D. by 
L I, bis attorney cotnplains, F(?r where* 
(fi^e <>s tn the dedataiton for an executorf 
C<fl||Kbn only ccl mg him admtniftrator Yet the faid 
r ^ n n regarding, 6fr. but contriving, irt 
^his rtfpedl hath not yet paid the faid feverai 
fums of money, or any part thereof to the faid 
A, P* in his life time, or to the faid J, D. 
adminiltj a^'or as aforefaid fince his death, or 
to cither o them (to which faid Jobny ad- 
miniftr'itijn ot all and fingular the goods, 
chattels, and credits which vvere of the faid 
A. P, at the time of his death, were, by Tho'- 
mof, I t ivini, providence, Archbifhop of 
Caitethii}, Primate of all England^ and 
riopolitan, on the firft day of Novembtf^ 
in the year of our Lord 1782, to wit, at 
Lonaon afortfiiJ, m the parifh and ward 
aforefaid, in due form of law granted) , (al¬ 
though to do this the laid J, 7 * was rtqiicfted 
by the fiid A, in his lifetime, oftentimes, and by 
the faid J D. adminiflrator as aforcfaiij, fince 
liTs death, to wit, on the faid firft day of 
November, in the )eir aforeiaid, to wu, at 
london aforefaid, in the parilh and ward 
aforefaid), but he to do this hath hitherto 
wholly rSftrfifd, and ftill refufes, whercfoicthc 
fud y. D, adminiflrator as afoielaid, lays he 
IS injured, and hath fuftained damage to the 
'vilue of ico/. and therefore he brings fuit* 

prefe t liic .n And he brings into court here the letters 
cu Id. of adminiftration of the faid A, which fuf- 
hcienciy prove the granting thei^of in form 
aforefaid, the dare whereof is the day and 
year in that behalf above-mentioned. 

Altddle/ex, 
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Middlefex^ ((T.) C. 0 . late of IVapping^ io Declaration 
the county of Mid^efeXi merchant, was at-hy th^affig- 
cached to anfwcr to R, 6\ and R, T. aflignecs 
of the cftarc, debts, and cffccbs which were of 
//. B. a bankrupt, according to the form of Ini jrance,aod 
the ftatutes made and now in force concern- work done by 
ing bankrupts, in a plea of trefpafs on the 
cafe; and whereupon the faid R, G, and 
R» ST. afllgnces as aforefaid, by //• their 
attorney, complain, ^haf whereas tlie faid 
C. O. on the ift day of March^ in the year 
of our Lord 1781, to wit, at IVefimnifieTi in 
the county of Middiefex aforefaid, was indebt¬ 
ed to the faid H, B. before he became bank¬ 
rupt, in the fum of 160/, of lawful money of 
Great Britain^ for premiums of infurance be¬ 
fore chat time due, and payable from him 
the faid C. to the faid II. B. before he be¬ 
came a bankrupt, for and upon divers large 
lums of money before that time fubferibed 
by the faid H. B. upon divers policies of af- 
furance to him the faid C. and at his fpecial 
inftance and requed; and being fo indebted^ 
he the faid C. in confidcration thereof after¬ 
wards, to wit, on the fame day and year 
aforefaid, at Wefiminfter aforefaid, in the 
county aforefaid, undertook, and to the faid 
//. before he became bankrupt, and then 
and there faithfully promifed to pay him, the 
faid H. B. the faid fum of money, when he 
the faid C. ftould be thereunto afterwards re- 
queded. And whereas alfo the faid C. after¬ 
wards, to wit, on the fame day and year 
aforefaid, at Wefiminfler aforefaid, in the 
county aforefaid, was indebted to the faid 
B. before he became a bankrupt, in the 

further • 
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further fum of iSoL of like lawful money; 
for the work and labour, care and diligence 
^ of the laid f/. B. before that time done, per^ 
fornried, and bellowed in and about the bu- 
fiftefs of the faid G and for the faid C. at his 
• like fpecial inftance and requcft; and being 
fo indebted, he the faid C, in confidcracion 
thereof afterwards, to wit, on the fame day 
and year aforefaid, at Wejiminfier aforefaid, 
in the county aforefaid, undercook, and co 
the faid H, B. before he became bankrupt, 
then and there faithfully promifed to pay 
him the faid fum of money laffc mentioned, 
when he the faid C. fliould be thereunto 
afterwards rcquelled. And whetstts alfo after¬ 
wards, to wit, on 'the fame day and year 
aforefaid, at Wtftminjler aforefaid, in the 
county aforefaid, in confideration that the 
faid //. B, before he became bankrupt, had, 
before that time, done, performed^ and be¬ 
llowed other his work and labour, care and 
diligence, in and about other the bufinefs of 
the faid C. and for the faid C, i and at his like 
fpecial inftance and r^geft, he the faid C, 
undertook, and to the laid //. B. before he 
became bankrupt, then and. there faithfully 
promifed to pay to him fo much moiiey as he 
therefore reafonably deferved to have for the 
fame, when he the laid C. fbould be there¬ 
unto afterwards requefted j and the laid 
K. G. and li, 'j\ afllgnees as aforefaid, aver 
that the faid B, before he became bank'^ 
rupt. therefore icafonably deferved to have 
of the faid C. another fnrn of. i6o/. of like 
lawful money, to wit,, at IVeftmnJier afore¬ 
faid, in the county aforefaid, whereof the faid 
• C. 



ia’(£er^. 



C. afierwards‘9 to wit> on the fame day and 
year aforefaid, there had notice (add a count 
formoney paid, and money had and received); 
yet the laid C. not regarding his laid fevcral Conclufiorf* 
promifes and undertakings fo by. him made; 
in manner aforefaid, but contriving and frali- 
dulendy intending, craftilly and lubtilly to 
deceive and defraud the faid //. before he 
became a bankrupts and the faid R, G\ and 
R. T, afll'gnees as aforefaid, fince the bank¬ 
ruptcy of the faid //. in this refpedir, hath not 
paid the faid feveral fums of money, or any 
part thercof'to the faid H. before be became 
a bankrupt, or to rhe faid R, G. and R, T, 
aflignees as aforefaid, fince he became a 
bankrupt, or to either of them (although fo 
to do, he the faid C, was oftentimes reauclt- 
ed by the faid //. before he became a bank¬ 
rupt, and by the faid R, G, and R. T* alTig- 
nees as aforefaid, fince he became bankrupt, 
to wit, on the id day of in the year 

of our Lord i7J?3, and often afterwards, to 
wit, at IVefimr.fter aforefaid, in the counTy 
aforefaid), but he to pay the fame to them, 
or either of them', hath hitherto wholly rc- 
fufed, and to pay the fame to the faid R, G, 
and R. T: affignees as aforefaid, ftilldoch re- 
fufe ; wherefore the faid R, and R, IT. 
affignees as aforefaid, fay they are injured, 
asid have fnflain:*d damage to the value of 
i6o/. and therefore they firing their fuit, 

■ Middlefex, to wit, James Roe^ late Declaratiju * 

mwfler^ in the faid countv, yeoman, was at-o" ^ote, 
l.ichecl to anfvver jeba Doe in a plea of tref- 
p?.is on- che.cale, and whereupon the faid 

by y, L* his attorhey, complains, ^ 

^rkai 
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^bat whereas the faid James^ on the ift day 
of Mayt m the year of our Lord 178^, to 
wit, at fVeftmmfier^ m the county aforefaid^ 
made his certain note in writing, commonly 
called a promiflbry note, his own proper 
hand being thereto fubfcnbed, bearing date 
the lame day and year aforefaid, and then 
and there delivered the faid note to the faid 
John , and thereby, fix weeks after the date 
thereof, promifed to pay to the faid Johtty by 
the name of Mr, Doe or order 20/. for value 
received 1 by reafon whereof, and by force of 
the ftatute in luch caie made and provided, 
the faid James became liable to pay to the 
faid John the faid ium of money mentioned 
in the liid note, according to the tenor and 
cfFe£t of the faid note, and being fo liable, he 
the faid James^ in confideration thereof, after¬ 
wards, to wit, on the fame day and >ear 
aforelaid, at Weftmtnfter aforefaid, undertook, 
and faithfully promifed the faid Johuy to pay 
him the faid fum of money mentioned in tin* 
laid note, according to the tenor and eflPeiLL 
of the faid note. And whereas the faid Jamci, 
afterwards, to wit, on the 15th day of fune^ 
in the year aforefaid, at IVeftminfter aforefaid, 
was indebted to the faid John in 30/. of law¬ 
ful money, fsfr. add a count for money lent, 
monty tad and ^ecetvedy and the common cotu 
clufion, 

Indorree Londojiy (ff.) E. late of London^ mer- 
againil the chant, was attached to anfwer F, A. in a plea 
® of trefpafs on the cafe; and whereupon the 
driwcrrefu iaid F • /d* by jR, his attorney, complains, 
fingpaynieai.Ftfr (hat whercos one H* on the gd day of 
ik&y, in the year of our L-ord 1783, to wit, 

) at 



in Care; 

at Londm aforcfaid, iit the parifh of Saint 
Mary le Baw^ in the ward 6 f Cheap, made 
her certain note in writing, commonly called 
a promiffory note, her own proper hand be¬ 
ing thereto fubfcribed, bearing date the fame 
day and year aforefaid, and then and there 
delivered the faid note to the laid S. bv 
which note flie the faid E, If, prondfed to 
pay to the faid S, by the name of Mr. S, E. 
or order, four months after the dare thereof, 
the fum of 95/, for value received: and the 
laid S, to •whom, or to whole order the pay¬ 
ment of the faid fum of money in the faid 
note fpccified, was, by tlie faid note, after 
the making thereof, and before the payment 
of the faid fum of money in the laid note 
fpecitied, or of any part thereof, and alfo 
before the time appointed by the laid note 
for payment thereof, to wir, on the fame 
day and year aforefaid, at Eendan aforefuki, 
indorfed the faid note, his own proper 
hand being thereon fubfcribed, by which 
faid indorfement he the laid .S’. E. appointed 
the faid fum of money in the faid note fpeci- 
lied to be paid to the laid F, and then and 
there delivered the faid note fo indorfed to 
the faid F, of which laid indorfement fo 
made on the faid note as aforefaid, Ihe the 
faid £, H, afterwards, to wit, on the fame 
day and year aforefaid, at T.mdon aforefaid, 
in the parifh and ward aforefaid, had notice, 
bv means whereof, and hv Ibrce of the ila- 

m * * 

cute in fuch cafe made and [provided, he the 
Ikki S, became liable to pay ro the faid F, 
the faid fum of money in the faid note fpe- 
cihed, according to the tenor and eifedt of 

R ti>e 
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the fjiid note, and of the faid indoffement fo 
made thereon as aforefaid, when he ihould 
be thereto afterwards requefted, and being 
fo liable, he the laid S. in confidcration there¬ 
of, afterwards, to wit, on the fame day and 
year aforel'aicl, at London aforefaid, un¬ 
dertook, and faithfully promifecl the faid F* 
CO pay him the faid fum of money in the faid 
note fpecified, according to the tenor and 
cfFecSt of the faid note, and of the faid in- 
dorfement rfo made thereon as aforefaid, 
when he fliould be thereto afterwards requeft- 
Averment. ed. And the faid F, avers, That he the faid 
F. did, after the end and expiration of the 
faid fpace of four months in the faid note 
mentioned, and by the faid note appointed 
for payment thereof, to wit, on the iith 
day of September^ in the year aforefaid, at 
London aforefaid, in the parilh and ward 
aforefaid, fiicw and prefent, and caufe to be 
Ihewn and prefented the laid note to the faid 
F. for payment thereof, and then and there 
Tcqiielled her to pay him the laid fum of 
money in the faid note fpecified, according 
to the tenor and effect of the faid note, and 
cf the faid indoriement fo made thereon as 
aforefaid, but that the faid E, did not, at 
the faid time when the faid note was fo 
fiiewn and prefented to her for payment 
thereof as aforefa-d, or at any other time 
whatfoever, hitherto pay or caufe to be paid 
unto him the faid F. the faid fum of money 
in the laid nbte fpecified, or any part there¬ 
of, but then and there wholly rfrfufed, and 
neglccled, and ft ill doth refiife ind neglect 
I fo to do, whereof die laid -* 9 . afterwards, to 

wit. 
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wit, on the fame day and year aforefaid, at 
Londen aforefaid, ^c. had notice: And 
whereas the faid S, afterwards, to wit, on the 
fame day and year Jail aforefaid, at London 
aforefaid, in, fs:V. was indebted. Jdd acount 
for money had and received, and common con-- 
clujion* 

London, (IT.) T'. C late of Lcmlon, mcr- Drawres 

chant, was attached to anfwer 7 . and 

A. in a plea or trelpais on the cafe; and on a 

whereupon the faidy. P. and E B. by /A D. bill ofex- 

their attorney, complain, Thai ‘xhereas, 

the fcveral times hereafter mentioned, the 

faid C, 7 * ^ind E. B. and one G. 

were perfons refidinpj, trading, and ufing 

commerce within this kingdom of En^lajd, 

to wnt, at London aforefaid, in the parifli of 

i>aint Alary ie Bow, in the ward of Cheap* And 

whereas the faid J* P* and E* B* at thofe fe- 

veral times, were partners and joint dealers 

toirethcr in their trade and commerce, to 
* * 

wit, at London aforefaid, in the pari fa and 
ward aforefaid: And whereas the laid J*C, 
y, B, E* B* and T, G* being fo rcfidenc, 
trading, and ufing commerce as aforefaid, 
and the faid J. P. and E* B. fo being part¬ 
ners and joint dealers together as aforefaid, 
the faid T, G. on the ci9th day of September, 
in the year of our Lord 1783, to wit, at Lon¬ 
don aforefaid, in the parilh and ward aforc- 
faid, according to the cudom of merchants, 
from time immemorial there ufed and ap¬ 
proved of within this kingdom, made his 
certain bill of exchange in writing, his own 
proper hand being thereto fubferibed, bear¬ 
ing date the day and year aforefaid, and then 

R 2 and 
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and there directed the faid bill to the fard 
C. by the name of Mr. T. C. merchant, 
in Milk-ftreety London^ and thereby required 
the faid 'T. C, to pay, three months after the 
date of the faid bill, to the faid J, P, and 
and E. £?. by the names of Melfrs, J. P> 
and E, B, or order 8 q/. pounds for value re¬ 
ceived i which faid bill of exchange he the 
faid J'. C. afterwards, to wit, on the day .and 
year aforefaid, at LonJen aforelalvl, in the 
parlfli and waid afurefa.d, upon fight thereof 
accepted, according to ihe cuiloni aforefaid, 
and by reafon thereof, anti according to the 
laid ciiltom, and by the law of merchants, 
the faid -r. C. became liable to pay to the faid 
y. P, and £. B. tlie faid fum of 8o/, in the 
fditl bill of exchange fpecified, according to 
the tenor and effect of the faid bill of ex¬ 
change, and of his acceptaiice thereof, and 
being fo liable, he the faitl T, C. in confide- 
ration thereof afterwards, to wit, on the 
lame day and year aforcl'aid, at London afore- 
fiidr, in rliC {)ariih and ward aforefaid, un¬ 
dertook and faithfully piomil'ed the faid 
y. P, and F.. B. to pay tliciiii the faid fum of 
money in the la:tl bill of exchange fpecified, 


according to tlic tenoj ar.tl eflcd of the faid 

tiierc'.'.f. 

j. C\ after-vards, to wit, 
aunt for money iud and 
conihij: -i. 

!. la^e of, < was at- 
/ E. and of a pica 


ml Li of h) 
'iri-trecii the liiiu 
oil C• at c 

rcceh'c'dy an ' tve com-. 
irtlorftje*. J..cni’j/iy y. 

tached to anfwer to ‘7 


paitnt f 

a^^niiiU i!ic 
acc 

bill diawcj by . 

pafinc..< pay- ney, Complain, Fcr that ‘uobereas certain per 


i.ic on the cafe i and whereupon the 

!mKo‘'by*rald T. IF. and IF. K. by 6'. V. thair attor- 


fons 


1 
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Tons carrying on trade and commerce under abli* totbeir 
the name, flylc, and firm of l\ and Co. 
on the 3d day of 05 tGher^ in tlie yeai of our 
Lord 1781, to wit, 2X London nforcfiid, in, 
fsjV. according to the iifage and cudom of 
merchant?, from time iinmemorial uled and 
approved of, made their certain bill of ex¬ 
change, the hand-writing of one of them for 
hirnfelf, and the other of them being there¬ 
unto fublcribcd, and the faid bill, bearing 
date the fame day and year aforefiid, then 
and there diret^ted to the faid J. It. bv tlie 
name and addition, llyle, him, and dc- 
feriprion of Mr. 7 * ^nd Co. merchant, 

Lrjerpoof, and thereby required tlie laid J. R, 
two months after date, to pay to their own 
order ic6/. 5?. value received, and to pKicc 
the fame to account of the fail! 6'. and Co. 
v/hich faid bill of exchange he the fait.! */• R- 
afterwarvls, to wit, on the l;imc day and year 
aforefaiil, at Lo/.'dcn aforefaid, in, upon 
fight thereof accepted, according to theXaid 
cuftom, payable in London^ not cKOeeding 
one month; and the laid L. and Co. to 
whofe order the payment of the faid fum of 
money mentioned in the faid bill was to be 
made afterwards, and before the paynient of 
the laid fum of money mentioned in the fdd 
bill, or of any part thereof, and allb before 
the time appointed by tiie Lid bill for pay¬ 
ment thereof, to wit, on the fmie day arul 
year aforefaid, at Lo^idon aforefiid, in :r, 
indorfed the faid bill, the hand-wi iting of 
one of them for hirnfelf, and the other of 
them being thereunto fubferibed, according 
to the faid cuftom, and by diat indorfemeiu 
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appointed the contents of the faid bill to ba 
paid to the faid T- and IV. K, and thfn 
and there delivered the i'lid bill ib indorfed 
to the faid T, IV, and IV, K, of which faid 
iiidorfement fo made on the faid bill as aforc- 
Jaid, he the faid J, R. afterwards, to wir, on 
the fame day and year aforcfiiti, at T.ondci: 
aforc'faid,in,£5:t'. had notice; by means where¬ 
of, accordint; to the fiid cufoni, and by tlie 
Jaw of merchants, the faid '/• R* became 
liable to pay to the laid T. fV, and W. K. 
the faid fiim of money mentioned in the faid 
bill, arc(n\lir to the tenor and efledt of the 


laid bill, and o; 


liie faid indorfement fo made 


iliereor* as aforcfiid, and of his faid accept¬ 
ance thereof, ai.d being fo liable, he the laid 
y, R, in confidi 1 ation thereof, af^terwards, to 
wit, on the lame day and ytar aforefaid, at 
London aforefaid, in, ISc, undertook, and 


then and there faithfully promifcd the laid 
IV, and IV. K, to pay tlicm ilie faid fum 
ofjiioncy intntioned in the faid bill, nccord- 
ing to the tenor and effedl of the faid bill. 


and of the faid indorfeinent 


fo made thereon 


as aforefaid, and of his faid acccprancc tliere- 
of. a cour.i for money had and rcccrjed^ 

lent and advanced^ common ccndufion. 


Mtddlefexy (IT) I.. H, was attached by his 
Majefiy’s Writ of Privilege, ifluing out of 
the court here, to ?nfwer E, A, Gentleman, 


one of the attornies of the court <^/f the Bench 


here : according to the liberties and privi- 
lege^ of the lume Ciuirt, for fuch attornies 
and other minifters of the fame bench, from 
timeout of mind ufed and approved of in the 
fame courr., of a plea of tiefpafi on the cafe. 
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cj’f. and thereupon the faid E. A. in his pro¬ 
per perlbn, coruplains. That •’^sAierec.s the faid 
L. fL on the 19th day ofiV///)*, i.i the year of 
our Lord 1 ;:G2, at /;'ry'/?/V%/Vr, in the county 
of 'jUuIeJe::, was indebted to the laid E, A. in 
the kill'! of joq/. oflawful rnontw of Great Bri- 
tumfior work and labour as an attorney and 
folicitor, bcrorc tiicn dune and perroniied by 
the hii'd JG the retainer, and at the 

ipeeial inilanccand requeftof the laid LAi, in 
and about the prolbcuiing, defending, and fo- 
Jiciting divers caules, I'uits, and bulineircs 
for the faid L, IL and for money paid, laid 
out, and expended, by the laid k. A. at the 
like inftance and requell; of tlie faid L* fL in 
and about the profecucing, defending, and 
iuliciting of thofe caules, fuits, and bufi- 
ncilcs, and for money due to the faid IG A. 
for Iiis fees due, and of right payable to him 
in that lerpetflj and being fo indebted, the 
faid L. IL in confideracion thereof, after¬ 
wards, to wit, on the fame day and year 
aforelaid, at IVejtmhiJler aforefaid, in * 4 :hc 
county aforefaid, took upon himfelf, and 
tlien and there faithfully promil'eel the faid 
E, A, that he the faid L. H, would well and 
truly pay to the faid £. A. the faid fiim of 
300/. when he, the faid L, //. Ihould be there¬ 
unto afterwards requefted. And whereas aljo^ <^ua-t 
afterwards, to wit, on the firmeday and year nienlii 
aforefaid, at Wejlminfier aforefaid, in tlie 
county aforefaid, in confidcration that the 
faid A. upon the retainer, and at the like 
inftance and requeft of the faid //. had 
before that time, done and performed other 
'^ork and labour as an attorney and foliciror 
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in nnd about the profeciuing, defending^ 
and foliciting divers other caiifes and fuits at 
law, for the faid jL. H, he the laid L. H* 
rook upon himfelf, and then and there faith¬ 
fully proinifed the faid E. A. that he the faid 
Zr, //. would well and truly pay the faid 
E. A. fb much money as he the faid E, A. 
rcafonably deferved to have for his faid laft 
mentioned work and labour, and fo much 
money as was due to the faid £. A. for his 
fees due, and of right payable to him in that 
refpeft:, wlien he the faid L, H. Ihould be 
thereunro afterwards requeued. And the 
faid E. //. in fact faith, that he reafonably 
deferved to have of tiie fiid Z. H for his lull 
mentioned work and lai'-our, and for his fees 
due, and of right paya'de to him in that re- 
Iped, other 300/. of like lawful money, to 
wit, at IFeJlminfter aforclaicl, in the county 
aforefaid : whereof the faid L, H. of the faid 
£, A* then and there had notice. Andwhere^ 
as alfo^ the laid L, IL afterwards, to wit, on 
the* tame day and year aforciaid, at 
mh^jliT aforefaid, in rf.c county aforelaid, v/as 
indebted to the laid E. A. in other 300/. of 
like lawful money, for other work and la¬ 
bour, care and ddigence of the fiid A’. A, by 
the laid E. yl, be(ore that tiire done, per¬ 
formed, and beftovv\din and about the draw¬ 


ing, making, and i*igrofling of divers deeds 
and writings for the laid L, IL at his like in- 


ftance and rttjueU ; and being fo indebted, 
he the laid Z. in confideration thereof, 
afterwards, to wit, on the lame day and year 
^bove faid, at fViifi/uinJitr aforefaid, in the 


county aforefaid, undertook. 




DrriatatienjS in caft* 



E. A then and there faithfully prornifed, to 
pay him the faid 30 c/. laft mentioned, when 
he the faid L H. ihould be thereunto after¬ 
wards requefted. /Ind ‘mhereas aljo^ after¬ 
wards, to wit, on the fame day and year 
abovefaid, at li'yhhiujler aforefaid, in the 
county aforefaid, in conlidcration chat the 
faid F.. A. had, before that time, at the 
-like inllance and reqiicll of the faid h. H. 
done, performed, and beilowed other work 
and labour, caic and diligence, in and 
about the drawing, making, and ingrofllng 
of divers other deeds and writings, for the 
faid L. //. he the faid L. //. undertook, and 
to the faid E, //. then and there faitlifuliy 
prornifed to pay him lb much money as he 
therefore rcafonablv deferved to have, when 
he the faid L. IL Hioulc! be thereunto after¬ 
wards requelteii : ami the laid E. A. avers, 
that he chcrefoJe realonably deferved to have 
of the laid 1.. IL oilier 700/. of idee lawful 
money, to wit, at l'Eejiin.ji{ler aforefaid, in 
the county aforcluid, whereof the laid 
of the laid E. A. then and there had notice. 

Add a count for money lent end edvancedy for 
mor.ey laid out and expended^ for mo ey had and ' 
re.civcd, and on an arccunt jlnted, iseverthekjs, Conclufion. 
the laid L, H, not i'e.':rarding his faid feveral 
promiffs and un(i<‘r:akingr, by him maile in 
this behalf as afcrelaid, btJC contriving, and 
fraudulcntlv intending, craftily and liibcil- 
ly CO deceive and defraud the laid E* A* in 
thisrefpert, hath notyet paid the laid feveral 
fums of money, or any part thereof ro the 
faid K. //. (although lb to do, the faid 1.* //. 
aftcj wards, to wit, on the ?.oth day of 
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in the faid year ofour Lord, jyBs, and oi tea 
afterwards, at Wejiminjicr aforelaid, in the 
county aforefaid, by the laid/i. A, was requeft- 
ed), but to pay the faid feveral funis of money, 
or any part, to the faid //. hath wholly 
refufed, and the faid L, IL ftill doth refufe 
to pay the fame to the faid £. A. To the da¬ 
mage of the faid A’. A, of jQo/. and there¬ 
fore he brings his fuit, dff'r. Add pled.ges to 
urofccute. 


Dcclarallons i;i Dell, 

LONDON^ (If.) C. D. \:itc of Lendon^ rro- 

inji yyjjg fuiTuiioned to anfwer A, of a 

plea, that he render to him, the laid A, 

Sgo/. of lawful money of Grea/^ Brilainy 

which he owes to, and iinjuftly detains from 

Iiim; and whereupon the faid A, B, by 

E. F. his attorney, complains. For theU 

whereas the laid C. D* on the ,20th day of 

y^/-z 7 , in the year of our Lord 1783, to wit, 

at Londvn aforefaid, in the paiirti of .SV. Mirry 

ie BoWy in the ward of Cheapo by his certain 

writing obligatory, fealed with the feal of 

the faid C. D. became held and firmly 

¥ 

bound unto the laid A. B. in tiio Aim of 
hoj/. to be paid to the laid A. B, when he 
Jlionld be theieto aiierwards rcqueflcd. Yet 
ilie faid C. /). (alciio’ often rcquefLcd, Lfo.) 
hadi not yet j^/aid the faid b'ooz. or any part 
thereof, to the laid B, but he to pay the 
lame inith fiitherto wholly refufed, and Itill 
doth refufe j V.'^erefore the faid yj, 5 . faith, 
he is iiijurqd, anti lu-ih fuitained damage to 
? the 
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the valite of lo /. and therefore he brings his 
fuit, &c. 

And he brings into court here thefaid writ- Pro/ertiacur^ 
ing obligatory, fcalcd with the i'eal of the laid 
C. D, 'which gives hilBcient evidence of the 
debt aforehiid, in forni aforefaid, the date 
v/hereof is the day and year aforefaid, C^c, 

L€ 7 ldotti (If.) G, l'\ late of Londc 7 t, gro- Declaration 
cer, was fummoned to anlwer JV* and S’. >•» debt, upon 
jiis wife, of a pica, that ho render to the laid ^ given 

7. //'. and S. the liim of 100/. of lawful mo- vvhilila/^lv- 
ncy of Great Britain^ which he owes to, and jlU* 
unjiiilly detains from t!iem j and whereupon 
r!ie faid 7. l^V. and S. by /L B. their attor¬ 
ney, complain, I'cr that u'kereas the faid 
6'. B. on the a ill liay of November^ in the 
year of our Lord 1771, to wit, at London 
aforefaid, in .the parifh of St, Mary le Bow^ 
in the ward of (.heap^ by his certain writing 
obligatory, I’eaied with his fcal, became held 
and tirjuly bound to the faid S', by the name 
of S’. H, fpinrtcr, whilft die was JclCy and 
before Iier intermarriage with the faid J. 
in the fiun of 100/. of good and lawful mo¬ 
ney of Great Britain,, to be paid to the faid 
S’, when he the faid 6'. ¥, fhould be thereunto 
afterwards rcquellcd j yet the faid G, F, (al¬ 
though often rcqiiefted) hath nor yet paid the 
faid Aim of 100/, or any part thereof, to the 
laid S’, whilll llie was Jo/cj and before her 
intermarriage with the faid J. fV. or to 
the faid J, fF. and S, fince the marriage ce¬ 
lebrated between them, or to either of them, 
but he to pay the fame hath hitherto wholly 
refufed, and to pay the fame to the laid 
% W, and S. ft ill doth refufe i wherefore the 

faid 
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faid y. /iF. and S. his wife, fay, they arc in¬ 
jured, and have fuflained damage to the va- 
J lie of lo/, i and therefore they bring their 
fuit, &’c, 

Prefertincur. And they bring here into court the faid 
writing obligatory, fealed with the feal of 
the faid G, F, which gives fufficient evi¬ 
dence of the debt aforefaid, in form afore- 
faid, the date whereof is tiiC day and year 
above faid. 


IJcclaration 
on at 
ihe I'uii. af 
ainj',nf‘i ? of a 

bit .krupt. 


Cjnciu^on 


Alidd’efcXy to wit, S. F. late of, &c. was 
fummoned to anlwer R. T. and J. A. af- 
fignccs of the cilatc, debts, goods, and ef¬ 
fects, of y. M. a bankrupt, according to 
the form of the ftatutes made and now in 
force concerning bankrupts, of a plea, that 
he render to them the fum of 1420/. of 
good and lawful money of Grtat Britain^ 
which he owes to, and unjuftly detains from 
them j and whereupon tiie faid R. 7 *. and 
7. A. by y. B, their attorney, complain, 
Fhat uhereas the faid S. F. before the faitl 
y. M. became a bankrupr, to wit, on the 
8th day of January^ in the year of our Lx)rd 
17S1, at IVcJlntinjlery in the faid county, by 
his certain writing obligatory, fealed with his 
i’eal, and then and there by him duly made 
and delivered, and bearing date the fame 
day anti year aforefaid, acknowledged him- 
felf to be held and firmly bound to the 
faid y. M. in the fum of 1410/. of good 
and lawful money of Great Britain^ to be 
paid to the f.iid J. M. or his certain attor¬ 
ney, executors, adminiftrators, or affigns, 
when he the faid 6’. F, fhould be thereunto 
afterwards requefled; Yet the faid $, F, 
(although by the faid y. M, before he be¬ 
came 



S?0fIatatiOttiEJ in 



came a bankrupt, and by the faid R. 
arid y. A. alTignees as aforcfaid, fincc he be¬ 
came a bankrupt, often requefted, did 
not pay to the laid y. Af. before he became 
a bankrupt, nor to the faid R. T. and y. A, 
afTignees as aforcfaid, fince the faid j. A/, 
became a bankrupt, or to either of them, 
the faid 1420/. or any part thereofi but 
he to pay the fame, or any part thereof, 
hath hitherto wholly refufed, and ftill doth 
refufe wherefore the faid R, ‘T. and y. A, 
aflignecs as aforcfaid, fay, they are injured, 
and have fuflained damati^e to the value of 
\oL and therefore they bring their fuic, fAc, 

And the faid R, T, and y. A. allignees as 
aforefaid, now bring here into court the 
faid writing obligatory, foaled witfi the feai 
of the faid F. which gives fufheient evi¬ 
dence of the debt aforcfaid, in form afore- 
faid, tlic date wliereof is the fame day and 
year in that bt*half above mentioned, 

I.cmiorty (If.) 'J, F. late of, was at 

tached to anfwer C. P. and R. S. exociuors 
of the lafl w;]| and tedament of P. P. Efq; 
dcceafcd, of ii plea, t.hat he render to them 
24C0/. lav/ful money of G'rej/ Britain^ 
which he unjulHy detains from them \ and 
whereupon the laid C. P. and R, S. by <>’. If, 
their attorney, complain. For ilct ‘irhcrccs 
the laid y. T. on the a^th day of Martha in 
the year of our L.ord 1777, at I.niuLn aforc¬ 
faid, to wit, in the parifh off/. iMaiy le Bow^ 
in the ward of Cirtip^ by his ceicain writing 
obligatory, fealed with the feal of the faiti 
y. T, acknowledged himfclf to be lield and 
firmly bound unto the laid P, P, det calcu, 
in his life rime, in the af^rf-fi d f'm of 
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24CO L of lawful money of Cr^a/ ErtUirty to 
be paid to the faid P, P. deceafed, his exe¬ 
cutors, adininiHrators, or affigns, when he 
the faid j, fliould be thereto afterwards 
requefted j nevcrrhelefs the faid jf. ST* (al¬ 
though often requeued by the faid P. P. de- 
ceafed, in his lifetime, and by the faid C. P. 
and P. fince the dcceafe of the faid P. P» 
hath not rendered or paid the faid fum of 
2400/. or any part thereof, to the faid P* 
deceafed, in his lifetime, neither hath he 
rendered the fame, or any part thereof, to 
the faid C. P. and P. S. fincc the deceafe of 
the faid P. P.) but to render or pay the 
fame to the faid P. P, deceafed, in his life¬ 
time, and all'o to them the faid C. P. and 
P. S. fince the deceafe of the faid P. J\ he 
the faid 7. !Z’. hath hitherto wholly refufed, 
and dill doth refufe; wherefore the faid 
C. P. and P. S. executors as afore faid, fay, 
they arc injured, and have fullained damage 
to the value of 30 /. and therefore they bring 
Tuit, fsPf. 

Trofertitttur, And the faid C. P. and P. S» bring here 
into court the letters teftamentary of the faid 
P. P. deceafed, by which it fofHcicntly ap¬ 
pears to the court here, that they arc tiic 
executors of the faid P. P. and have the 
adminiftration thereof, &c. 

Declaration MtddlefcXy (ff.) J, U, late of OxfQrdy in 
in debt, u| on the county of Oxford, yeoman, was fum- 
judgmnit, re- moned to anfwer B, in a plea, that he 5 

C.T*^forthe^ render to the faid ‘i. 22 /. of lawful mo- 

defendant. Great Britain, which he owes to,-arid 

unjuftly detains from him; and where¬ 
upon the faid P’. B, by S, V, his attQrney^ 
complains, For that wlereas the faid P. B. 

5 here- 



in 

heretofore, to wit, in Michaelmas term, in 
the 23d year of the reign of his prefent 
Mdjefty, in the court of our Lord the 
King of the Bench, before Alexander Lord 
hougkhorougby and his companions, then 
jiifticcs of our faid Lord the King of the 
Bench aforefa’d, to wit, at yAeJimhijkry in 
the county of Middlefex^ by the confidera* 
tion of the faid court, recovered againft the 
faid J, H, 0.1 L which were adjudged to 
the faid T*. B. in and by the laid court of 
the Bench, according to the form of the 
ftatute in that cafe made and provided, for 
his cofts and charges, which he had 
fuftained in and about his defence in a 
certain plea of trefpafs on the cafe, on 
promifes, againft the faid T*. B* at the fuit 
of the faid J. //. w'hereof the faid y. H, 
is conviifted, as by the record and proceed¬ 
ings thereof, remaining in the faid court of 
the Bench aforefaid, here, to wit, at li'eft-- 
minjicr aforefaid, more fully appears ; which 
faid judgment ftill remains in full force, vi-" 
gour, and effect, not in the ieaft reverlcd, 
annulled, paid off, or any ways latisncd; 
and the faid IT. B. hath not yet obtained 
any execution of the faid judgment, where¬ 
by an aflion hath accrued to the faid 7 '. Bm 
to demand and have of the faid J, H, the 
faid 111 . above demanded; Tet the faid 
y. H. (although often requefted, hath 
not yet rendered to the laid T. B. the laid 
111. or any part thereof, but he the faid 
y. H* to render the fame, or any part there¬ 
of, to the faid T. B. hath hitherto wholly 
rcfufcd, and Hill refufes fo to do; wherefore 

the 
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tfie faid T, B, faith, that he is injured, arid 
hath damage to the value of lo/. and there* 
fore he brings his.fuit, &c-, 

Oxfordjhirey (ff.) J. C. late of Oxford, in 
■ the faid county. Innkeeper, was fummoned 
to anfwer [I. C. in a plea, that he render to 
. him the faid f-L 5/. lyj. 2d. of lawful money 
of Great Britain, which he owes to and un* 
ji-iftly detains from hini j and whereupon the 
fajd H. by S. U. his attorney, complains, 
for that whereas, the faid //. at the county 
court of R. L. Efq. fheriff of the faid county 
of Ox/erdy holden for the faid county at Ox^ 
fordy in the fiid county, and within the jurif- 
didtion of the faid court, on the 54th day of 
OStoheVy in the year of our Lord 1780, came 
in his proper perfon, and then and there, in 
the laid court, according to the cuftom of 
the faid court, levied his plaint againft the 
faid IV. in a plea of trefpals on the cafe, to 
the faid IL his damage of \l. igs. for a cer¬ 
tain caufe of a£lion arifing to him againft the 
'Taid tv, within the juriidiction of the faid 
court, and then and there found pledges to 
profccutc his faid plaint, to wit, fohn Doe 
and Richard Roe-y and fuch proceedings were 
thereupon had in the faid.court, in the plea 
aforefaid, that afterwards, to wit, at the 
county court of R. P, J. Efq. ftierilf of the 
faid county, holden at Oxford aforefaid, in 
the county aforclaid, and within the jnrif- 
dicllon of the faid court, to wit, on IVcd- 
neJiU-y the 24!.!') day of Ottobery in the year of 
our Lord 1781, aforefaid, before certain free* 
fuitors of the faid court, the faid hi. by the 
coniideration and judgment ot tlu; faid court, 
recovered againft the faid IV, v.i the plea 

aforefaid* 

m ^ 
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aforefaid, 5/. lys. %d. which, in and by th^ . 
faid court were then and there adjudged to 
the faid H, and with his alTent, for his da¬ 
mages, which he had fuftained, as well on 
occafion of the not performing certain pro* 
mifes and undertakings then lately made by 
the faid IV, to the faid H, at Witney^ in.the 
faid county of Oxford^ and within the jurif- 
didtion of the faid court, as for his colts and 
charges, by him laid out about his fuit in that 
behalf, whcreolf the faid IV. was convicted, as 
by the mennorandunis and proceedings there¬ 
on, remaining in the faid county court, more 
fully appears, which faid judgment (till re¬ 
mains in its full force in that court, unre- 
verfed, unpaid, and not fatjshed 5 and the 
faid //. hath not yet obtained any execution 
of the aforefaid judgment, whejeby an action 
hath accrued to tlie faid H, to demand and 
have of the faid /F. the fiid 5/* 1 ys. 2d. above 
demanded: Yet the faid JV. (alchougli often 
requefted, fife.) hath not yet paid the laid 
5/. lys. 2 df ijibove dcmaiided, or any pait* 
thereof, to. the faid //. but he to pay the 
fame, or any part thereof, iuith hitherto whol¬ 
ly refufed, and Hill refulhs j wherefore the 
faid H. faith he is injured, and hath ilurahicd 
damage to the value of 10/. and Lhereforc he 
brings his fuit, 

London^ (If.) John fJtv;;?, late of I.cmloK, Dechraticn 
grocer, was fummoned to anfwer Ritbard on a 
I'ennt affignee of Sir Robert 'Tujlor, Knt. and 
Benjamin Cole^ Efq. fiotijfs of the Jaid r/Vy of tha 
of London^ according to the form of the c-jj'‘ y of 
llatiite in fuch cafe made and provided, of a 
plea that he render to the laid Ridardy af- 

S li.-icc 



io 

N. B. This fjgnce as aforefaid, 600 L of lawful money of 
form will Jo Qreat Britain^ which he owes to, and unjultly 
for a bond detains from him; and whereupon the faid 

tdlccn Hi Ivijd- wv • » 1 I i>^ r> L. * 1 • 

dfefex, or anyby /• B. nis attorney, comfjlains, 
other foumy, ^b&t v)hcreas^ the faid Richard heretofore, to 
as altered in in the year of 

the margin, 1783, lued forth out of il^e faid 

court of our faid Lord the King of the Bench 
here (the faid court being then and now at 
lyejtmiuftery in the faid county of MiJdItfdx), 
a certain writ of our Lord the Kint^ called a 
capias ad refpondendumy direded to the faid 
jberiff Jheriffs, by which faid writ, t!ic faid JhcriJfs 
ouar were commanded to take the faid Joi n Dctitu 

bis if he ilioiild be found in their bailiwick, and 

him fafely keep, fo that he might have his 
body before his Majeily’s jufliccs at IVcJl^ 
minjtcr on the morrow of the Iloiy I'rinity, 
then next coming, to anfwer the faid Richard 
in a plea of trefpafs; and alfo that the faid 
might anfwer the faid Richard according 
to the cuflom of the court of our Lord the 
-Tving of Common-Bench here, in a certain 
plea of debt uiion demand for 600 /.; and 
jiseriJ that the faid Jhcrtjfs ihould then have there 
that writ, which faid writ afLcrwards and 
jberij before the delivery tliercof to the faid Jheriffs 
for execution, as hereafter is mentioned, was 
duly marked or indoifed for bail for {OoL by 
virtue of an affid ivit made and hied in the 
faid court, of the caufe of adion of the faid 
Richard) in that behalf, according to the form 
of the llaiute in i 'ch cafe made and pro¬ 
vided i which faid writ fo indorfed after¬ 
wards and before the return thereof, to wif, 
on the 14th day of June, in the year afore- 

faid. 



his 


bis 
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faid, at Lcndon aforefaid, in the patifh' and 
ward aforefaid, was delivered to the fald Sir 
Robert Taylor and Benjamin Cole, then amid a 

ftill bc\x\gjherijfs of the fad ciiy^ to be tUt-S?eujs9f%i 
cuted in due fornn of law; by virtue ' 

which faid writ, the faid Sir Robey t Taylor and , 

Benjaynin Co!e,Jheri£’’s, as aforelaid, afterwards Jhtrijf 
and before the return of the faid writ, to 
wit, on the day and year aforefaid, at hon^ 
don aforelaid, in the pariQi and ward afore¬ 
faid, and within their bailiwick, took and 
arrefted the faid fokn by his body, and then 
and there had and detained him in their ruf- 
tody, at the fuit of the faiii Richard^ for the 
caufe aforefaid j anti the faid John being fo 
arrelied and in cultody of the laid Sir Robert 
Taylor and Benjaynin Cole, jlierift's, as aforefaid, Jh rij'' 
afterwards and before the reLv.rn of the fiid 
writ, to wit, on the liinic day and year afore¬ 
faid, at Lo 'f.dm aforefaid, in tlic pari Hi and 
ward afjrefaid, and within rheir bailiwick, 
took bail for the appearance of tiio laid John, 
at tlie return of tiie laid writ, and on rn.it 
uccafion the faid Johyi, on tlie fnd i^rh day 
of June, in the year ai'orcfaid, at I.indoyi 
aforelaid, in the parilh and ward aforelaid, by 
hi.s certain wriiiin'^ oblif^arory, coiTimop.ly 
called a bail-bond, lealed witli his le.il, and 
now lljcwn to the court hcic, the date wiieic- 
<;f is tli.; day arul year laft aforefaid, acknc'w- 
leJged ilelf ro be iield and hrmiy bound 
to the laid Sir lichert Taylce and Herjamin 
Cok^ Jheri fs 6f tie /aid city of London, by the of 
names of Sir Robert VV/j/tr/Knight, and /•V;z> 
jamin Cole, /her,ffs oj the aty of Lon- ' 

rRii, in the fum of 6o:d. of good and lawfur ' * 


S 
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money, of Great Britain, to be paid to 
tlferif faid fieri^s., or their certain attorney, exe- 
cutors, adminidrators, or afllgns, when he 
the faid John Ihouid be thereunto required^ 
with a condition to the Paid writing obliga¬ 
tory* underwritten, that if the faid John 
(hould appear before the judices of our Paid 
Lord the King at Weftminfter, on the morrow 
of the Holy Trinity, to anfwcr to the faid 
Ricbardf in a plea of trefpafs-; and alfo that 
the faid John might anfwer the faid Rtthard, 
according to the cuftom of his Majefty*S 
court of Common-Bench here> in a certain 
plea of debt upon demand for 6 bol ,; that 
then the faid obligation ihouid'be void and 
of no force, other wife iliouJd ftand and re¬ 
main in full force, vigour, and effect, as by 
the faid writing obligatory, and the faid con¬ 
dition thereof (relation being thereto had), 
will more fully appear; which faid writing 
obligatory, with the condition thereunder 
fketif written, was taken by the faid Jhertjfs, by 
’ vtnrue of the faid writ, and by force of the 
ilacute in fuch cafe lately made and provided; 
and the faid Richard in fatt faith, that the 
laid John did not a[)pear before his Majefty's 
jiifliceb at IVeJiminjier, on the morrow of the 
lUiy Tiinity, in the condition afo'refaid men- 
tiojicd, according to the exigency of the faid 
whereby the I'aio writing obligatory be¬ 
came forieited, and tlie Paid fum of money 
therein inentioncd, or any part thereof, not 
fittrij being paid to the faid Iheriffs, . tha faid Sir 
Robeyt i ay lor and Benjamin Cde, then and 
flnrifftf tbt he-m^Jheriffi of the Paid city of London, ■ 
afterwards, to wit, on the 25th day of June, 

in 
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2*9 .ihe year afofefaid, at Z(»»JI?»'afQrtraldi'in 
theparifli and ward aforefaid, at tJie rifi^uefti' 
coft and charges of the faid Ridhardy i\it' 
plaintiff in the faid fuic, by ah ihdorfenrenr^ 
on the back of the faid writing obligatory','''" 
made and atcefted in the prelence of tw6/i 
credible witnefTcs, fealcd with their feal of ‘ 
office of jheriffs^ affigned the faid writing 
obligatory to the faid Richard^ according to 
the form of the ftatutc in fuch cafe made and 
provided, as by the faid affignment indo'rfed 
on the faid writing obligatory, and duly 
ftamped before the commencement of this 
fuit, according to the form of the ftatute in 
that cafe made, and to the court now here 
fhevvn, the date whereof is the day and year 
Jaft aforefaid, may more fully appear; by 
reafbn of which faid premifes, and by force 
of the ftatute in that cafe made and provided, 
an atflion harh accrued to the faid Ricbardt as 
affignee of the faid Sir Robert Taylor and 
Benjamin Cole^Jheriffs of the faid city of Lon- 
don^ as aforefaid, to demand and have of the/wVe.v»/jr. 
faid John the faid fum of 600/. above de¬ 
manded: Neverthelefs the laid (although 
often required), hath not paid the faid 60c/, 
above demanded, or any part thereof, to the 
faid Sir Robert Taylor and Benjamin Cohy or to 
either of them, before the faid affignment; 
or to the faid Richard^ affignee as aforefaid, 
fincc the faid affignment, or to either of them, 
but he to pay the fame, or any part thereof, 
hath hitherto wholly refufed, and Itill refufes; 
wherefore the faid Richard^ affignee as afore- 
&id, fays he h injured, and hath fuftained 

S 3 damage 
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• damage to the value of 20/. and therefore 

he brings his fuit, &c, 

eclaration London, (If.) ¥/iiliam Doe, late of London, 
)on a bail- groccF, was fummoncd to anfwer Richard 

one of^ihe*^ /•'<?»», alTignee of Sir Robert L’aylor, Knight, 
^nd Benjamin Cole, Efquire, Iherilfs of the 
faid city of London, according to the form of 
the ftacute in fuch cafe made and provided, 
of a plea, that he render to the faid Richard, 
lafilgnee as aforefaid, 600/. of lawful money 
of Great Britain, which he owes to and un- 
juftly detains from him ; and whereupon the 
laid Richard, by J. B, his att{)rncy, com¬ 
plains, ^ hat whereas, the faid Richard here¬ 
tofore, to wir, on the 5th day of "June, in 
the year of our Lord 1783, fued forth out of 
the faid court of our faid Lord the King of 
the Bench here (the faid court being then and 
now at fVefiminfier, in the faid county of 
Middlefex), a certain writ of our Lord the 
King, called a capias ad refpondendum, di- 
refled to the faid Iheriffs, by which faid writ, 
laid Iheriffs were commanded to take 
one John Denn, if he fliould be found in 
their bailiwick, and him lafely keep, fo that 
they might have his body before his Majcf- 
ty's jullices at IFcJiminjlcr, on the morrow of 
the ilcly Trinity then next following, to an¬ 
fwer the faid Richard in a plea of trefpafs ; 
and alfo that the faid John might anfwer tin: 
laid Richard, accordirig to the cuftom of the 
court of our Lord ihc King of Common- 
Bench lu re, in a cer*ain plea of debt upon 
dcmar.1 for 600/. and that the faid Iheriffs 
Ihould have there that writ | which faid writ, 
^ afterwards 
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afterwards and before the delivery thereof to 
the faid Hicriffs for execution, as hcrcafcct: 
is mentioned, was duly marked or indorfed 
for bail for 300/. by virtue of an affidavit 
made and filed in the faid court, of the caufe 
of aftion of the faid Richard in that behalf, 
according to the form of the ftatute in chat 
cafe made and provided, which faid writ, fo 
indorfed afterwards and before the return 
thereof, to wir, on the 14th day of Jme^ 
in the year aforefaid, at London aforefaid, in 
the paritb and ward aforefaid, was delivered 
to the laid Sir Robert Taylor and Benjamin 
Coky then and fiill being iheriffs of the faid 
city, to be executed in due form of law; by 
virtue of which faid writ, die faid Sir Robert 
Taylor and Benjiimin Coky flieriffs as aforefaid, 
afterwards and before the return of the faid 
writ, to wit, on the day and year aforefaid, 
at London aforefaid, in the pari (It and ward 
aforefaid, and within their bailiwick, took 
and arrelled the faid John Denny by his body, 
andt then and there had and detained hirr-’" 
tlieir cuftody, at the fuit of the faid Ricbardy 
for the caufe aforefaid; and the laid John 
Venn being fo arrelted, and in cuftody of the 
faid Sir Robert Taylor and Benjamin Cole, 
fiienfis as aforefaid, afterwards and before 
the return of the faid writ, to wit, on the 
lame day and year aforefaid, at London aforc- 
faid, in the parifti and ward aforefaid, and 
Witiiirt their bailiwick, took bail for the ap¬ 
pearance of the faid John Denny at the re¬ 
turn of the faid writ, and on that occafion 
the laid William Doe, as bail or furety of 
the faid Johny on the faid 14th day of Junty 

S 4 in 
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in the year aforefaid, at London afbrefaid, }n 
the parilh and ward aforefaid, by his certaia 
writing obligatory, commonly called a baiJ- 
bond, feale'd with his feal, and now fhevvn to 
the court here, the dare; whereof is the fame 
day and year laft aforefaid, acknowledged 
hirnfelf to be held and firmly bound to the 
faid Sir Robert Taylor and Benjamin Cohy ftic- 
riffs of the faid city of London^ by the names 
of Sir Robert Taylor^ Knight, and Benjom 
min Cole^ Efquire, fhcrifFs of the city of 
Loftdon, in the fum of 600/. of good and law¬ 
ful money of Great Britain^ to be paid tp 
ih€ faid IherifFs, or their certain attorney, ex¬ 
ecutors, adminiftrators, or alfitins. vvlien he 
the faid William fhoiild be thereunto required, 
with a condition to the faid writing obliga- 
toty underwritten, that if the faid John fhould 
appear before the juftices of our Lord the 
King at Wejlminjier^ on the morrow of the 
Holy Trinity^ to anfwer to the faid Richard in 
a plea of trclpafs j and alfo that the faid 
might anfwtT the faid Richard^ accord¬ 
ing to ihc ciifiom of his Majetly's court of 
Common-Bench here, in a certain plea of 
tiebt upon demand, for 6co/.i that ti;cn the 
faia obligation Ihoiild be V(;dd, and of uo 
force, otherwife fiiould fland and remain in 
full force, vigour, and efTcifl:, as by the fa^ 
wincing obligatory, and the faid condition 
thereof, relation being thereunto had, will 
more fully appear j which faid writing obli¬ 
gatory, with the condition thereunder writ- 
tenj was Taken by the laid Iheriffs, by vir¬ 
tue of the faid writ, and by force of the 
ftatute in fiich cafe lately made and pro- 



videdj and the faid Richard^ in fa6l faith* 
That chc faid John did not appear before his 
Majefty's juft ices at on the mor¬ 

row of the Holy Trinity^ in the condition 
aforefaid mentioned, according to the exi¬ 
gency of the faid writ, whereby the faid writ¬ 
ing obligatory became forfeited, and the faid 
fum of rponcy therein mentioned, or any 
part thereof, not being paid to the faid Ihe- 
riffs, the faid Sir Robert *Taylor and Benjamin 
Cole, then and now being flieiiffsof the faid 
city of London, afterwards, to wit, on the a^th 
d'&y June, in the year aforefaid, 2X. London 
aforefaid, in the parilh and ward aforefa,id*, 
at the requefi:, cod, and charges of the faid 
Richard, the plaintiff in the faid fuit, by an 
irifiorfement on the back of the faid writing, 
obligatory, made and attefted in the prefence 
of two credible witnelTes, fealed with their 
feal of office of fheriffs, affign’ed the faid y^^rit- 
ing obligatory to the faid Richard, according 
to the form of the ftatutc in fuch cafe made, 
and provided, as by the faid affignment in~ 
dorftd on the faid writing obligatory, and 
duly (tamped before the commencement of 
this fuit, according to the form of the fta¬ 
tutc in that cafe made and provided, and to 
the court now here (hewn, the date whereof 
is the day and year laft aforefaid, may more 
fully appear; by rcafon of which faid pre- 
mifes, and according to the form of the Ita- 
tute in that cafe made.and provided, an ac^ 
tion hath accrued to the faid Richard, as af- 
fignee of the faid Sir Robert faylor and Ben-^ 
jamn Cole, fheriffs of the faid city of London 
as aforefaid^ to demand and have of the faid 

William 
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TVilliam the faid fum of 600/. above demand¬ 
ed ; N-iverlhelefSi the faid H^illiam (although 
often required) hath not yet paid the faid 
600/. above demanded, or any part thereof 
to the faid Sir Robert Taylor znd Beniamin Cole, 
or to either of them, before the laid afilgn- 
ment j or to the faid Richard, afTignee as 
aforefaid fince the faid afTignmcnt, or to 
either of them, but he to pay the fame, or 
any part thereof, hath hitherto wholly refufed, 
and Hill refufes; wherefore the faid Richard, 
affignee as aforefaid, fays he is injured, anti 
hath fuftained damage to the value of 20/. 
and therefore he brings Ids fuit, Uc, 
Ifbvihclae If the bond be alfigned by the Ute /JjcriJfs 
.(add that word), and that rhey as lateJbc'-tjj's 
'aligned the fame to the fdaiiuifT'; and iidlead 
of the words now bein^ fierij/s, lay (then bein^ 
jheriffs), and the venue may be laid in l.ovdon, 
although the arrell and allignment was made 
in the country. 2 Lord Raym. 1455. 2 «SVr. 
727. 


Declarations in Trcfpafs and AJfatilt. 

Dfdarat;on ’’ MWDLESEX, ( /T. ) Richard Fenn, 1 a te 0 f 

for a common Levdon, veoman, was attached to anPwer 
aiTiviIt. Denn, of a plea wherefore, with force and 
arms, he made an aflfault on the laid j^ohn, 
to wit, at Wejlminfier, in t!\e faid county, 
and there bear, briii.^ed, wounded, and ill- 
,treatrd him, fo t! at his life v/as thereby in 
■■gr cat danger, and there did other wrongs to 
The laid John, to the great damage of the 
faid Joh?t, and again ft the peace of our I^ord 

thb 
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the now King, 6?^.; and whereupon the faid 
John Denn^ by James March his attorney, 
complains. For that the faid Richard^ on the 
•firfl: day oiOElober^ in the year of our Lord 
1783^, with force and arms, to wit, with 
fwords, ftaves, (licks, and lifts, made an af* 
fault on the faid Jobti^ to wit, at Weftminfter^ 
in the faid county, and then and there bear, 
briiifed, wounded, and ill-treated him, fo 
that his life was thereby in great danger, and 
then and there did other wrongs to the faid 
John^ to the great damage of the faid Jobn^ 
and againft: the peace of our Lord the now 
King, fsV. wherefore the faid John faith. 

That he is injured, and hath fullaincd da¬ 
mage to the value of 20/. and therefore he 
brings his writ, fsfe* 

MidiUcjCX^ to wit, Richard Finn, late of For an affiioli 
IVcjit'niujtery in the faid county yeoman, was impnfoa- 
attached to anl'wcr John Denn^ in a plea, 
wlieicfore with force and arms he made an 
aliault on tljc* faid Richardt to wit, at 
r.iinfterj in the faid county, and l)ear, 
bruifed, wounded, and ill-treated him, and 
there imprifoned him, and kept and detain¬ 
ed him in prifon there, for a long time, 
without any rcafonable or probable caufe 
whatfoever, contrary to the laws and cuftoms 
of this realm, and againft: the will of the faid 
Johrii and there did ocher wrongs to the faid 
JobHy to the great damage of the faid John^ 
and againft: the peace of our Lord the 
now King, and thereupon the faid 

John, by J. L, his attorney, complains. For 
that the faid Richard^ on the firft: day of iVb- 
^^embeVi in the year of our Lord J783, to wit, 

at 
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at WefiminftiT^ in the faid county> with force 
and arms,wit, with fwords, ftavcs, and 
(licks, mside an .adfault on the faid Richard^ 
and then and there beat, bruifed, wounded, 
and ill-treated him, and then and there im- 
pfifbned him, and kept and detained him in 
prifon for a long time, to wit, for the fpace 
of five hours then next following, without 
any rcafonable or probable caufe whatfoever, 
contrary to the laws and cuftoms of this 
realm, and againft the will of tlie faid Jobn^ 
and then and there did other wrongs to the 
faid John, againft the peace of our Lord the 
now King, &c, wherefore the faid John 
That he is injured, and hath fuftained da¬ 
mage to -the value of 50/. and therefore he 
brings his fuir, fsfr. 

Trefpafs for Os^fordjhiret (fT.) Richard Femu of 

breaking, and 

in the faid county, ycotpan, was at- 
witrcaKle, tached to anfwcr John Dean, in a plea» where- 
poaching and fore, with force and arms, he broke 
ipoiling the and entered the clofe of the faid John, fituate, 

S^’i.!^the' being in the parifh of Burford, in 

gates, fee, county, and trod down, con fumed, 

and fporled the grafs of the faid John, there 
growing, of the value of 10/. with his feet in 
walking, and with certain cattle, eat up, 
trod down, confumed, and fpoiled other the 
grafs of the faid John, there alfo growing, of 
the value of other 10/. and with the feet of 
the faid cattle, poached and fpoiled the earth 
and foil of the laid John, and with fpades, 
pick-axes, and otlier iron inftruments, dug 
up, turned up, and rooted up, the earth and 
(oil of the faid Yobn, of the value of other 10/. 
ill the faid clofe, and the gates, pofts, pales, 

and 
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and rails, of the faid John^ there created, 
llanding, and being, cut down, broke down,. 
prbltrated, and deftroyed j and oilier wrongs , 
to the faid "John there did, to the great da¬ 
mage of the faid ychn^ and againft the peace 
ofour Lord the now King; aiid whereupon 
the faid John^ by 5 '. W, his attorney, com¬ 
plains, hor that the faid Richard, on the firft 
ilAy o( Januaty, in the year ofour.Lord 1783, 
with force and arms, broke and entered 
the clofe of the faid ^obn, called the Butts, 
fituate, lying, and being in the parilh of 
Bur ford, in the faid county, and trod down- 
confumed, and fpoiled the grafs of the faid, 
fohn there then growing, of the value of lo/. 
with their feet in walking, and with certain 
cattle, to wit, horfes, mares, geldings, and 
Hiecp, cat up, trod down, confumed, and •, 
fpoiled other the grafs of the faid fobn, there 
then growing, of the value of other lo/. and 
with the feet of the faid cattle poached and 
fpoiled the earth and foil, to wir, five hun¬ 
dred perches of the earth, and five hundred 
perches of the foil, of the faid foha there, 
and the gates, pofls, pales, and rails of him 
the faid to wit, fifty gates, fifty polls, 

fifty pales, and fifty rails, of the faid 
then and there ereded, ftanding, and being* 
cut down, broke down, proflrated, and de¬ 
ftroyed : and there did other wrongs to the 
faid yohff, CO the great damage of the faid 
fohfr, and againft .the peace of oiir Lord the 
now King, &c. To the faid foh;/ his damage 
of joo/. and therefore he brings his fuit, C^c, 
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tilenue. 


Venue. J^ENUE (•Vianeturn j or •vifnetum) is the 
^ place from whence a jury are to come 
for the trial of caufes, which is generally 
fome neighbouring place, Locus quern vtcini 
habitant^ from whence it is called vicinetuniy 
or •venue* 

Geucralrule The general rule of law, as laid down by 
onawrefpeft- Lord Coke^ is. That every trial (hall be out 

ing the venire, 

■parifli^ or hamlety or place known, 
out of the town, &CC. within which the matter 
of fa5i iJHuahle is alledgcd, that is moft cer¬ 
tain and neareft thereunto, the inhabitants 
whereof may have the better and more cer¬ 
tain knowledge of the faifl. Co. Litt. i2^. a. 
Many niceties Many niceties which were formerly to be 
^01 over. obferved with refpect to laying the venue, are 
now removed by the 4 cs? 5 c, 16. which 
enadls, “ That every venire facias, for the trial of 
“ any iflae, fhall be awarded of the body of the 
“ proper county wlicje foch iHue is triable.” Alio 
fee Jiat, 24 2. c. 18. with rcrpetl: to pend 

actions. 

Real aaions All adtions, real or mixed, as tref|xils, 
to be laid in quare claufum fregit, ejeifment, wafie, &cc. 
the proper be laid in the county where the lands lie, 

BrabL 189. 414. So debt for rent, againll 
an affignec of a term, on the privity of elfate, ■ 
is local, and will lie no where but in th.tr. 
cotmty where the lands are. Crc. Car, 183. 
Latch. 187. Jon. 43. Debt upon el’cape is 
alfo local. 2 LVl. ^. 7 ;. 7 Si, 

AH perfonal actions, as dabt, detinue, afTiulr, 
deceit, trover, and cunvcifior, .<ccount, flander, 

and 


county. 


IPerfonal ac¬ 
tions not. 
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and the like, the plaintiff may declare in what 
cfMinty he pkafes. Co. Lit. 282. So againft a (he- 
r»fF fora faWe return. i 136. If n perionai 

bt.’ founded upon a thin^ done ouc uf ihs 
realm, it may be brought in any coui.iy, and fluli 
be alledged at fuch a place, in fuch a county : as if 
debt be upon a bond or bii! made a: Hamburgh., it 
niav be alledged at H. v:z. at rfiiM,'>con, in counif 
fy"Middlefex. Latch. 4. Salk. 6C0. bo upon bond. 

Salk. 659. Lutw. 950. 2 Cro. 76. 

When an action is founded upon two Wucr thea&ii 
things in different counties, both material to doo is found- 
the maiutciiance of the a< 5 tion, it may be 

, , . , , tKmps, men- 

brought in the one county or the other, 

7 Co. 2, a. Dy. 38. b. 40. a. As if an arrcfl ucs. Iviwtcb© 
be in one county, and an cfcape in another, bron^^ta. 

I l.ei\ 114. So in an action for a fiilfe re¬ 
turn oi' non efl inventus., where the flieriffwas 


in company of the parry, 2 Mod. 23. So if 
the matter in one ctiunty is dependant upon 
matter in another, the plaintiff may have t!:.“ 
at^lion in the one county or the other. 7 Co. 
i b. As if two corifpire to indicl: another, and 
make the execution of the confpiracy in an¬ 
other county, confpiracy lies in the one county 
or the other. 7 Cc. i. h. So for malicioufly fu- 
ing an execution in iMi.hilcfeXy whereby he was 
arrelled in Dorfetfiire.. Cro. Eliz. 574, So if 
an aifbion on the calc be againft tlic Iheriff uf 
Dtnbighjijire^ for not arrefting a man upon a 
capias ut la gat urn to him directed in Denhigb- 
JhirCj upon which he returned non efi inventuSy 
it may be in Denhigh/hire, or in Middlefcx, 
where the return was made. Hob. 209. 


If an affaulc and imprifonment happens atifatryuithap- 
Minorcay it may be laid at London^ in the pa- P-" 
rijfj of St. Mary le Bow, in the %vurd of Cheap. 

EahrkiU 
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V* Moflyn HiU T* 1775^ an<i if 
plaintiEF was banifhed from Minorca to Car* 
tbngina^ it may be laid in Minorca^ to wit^ at 
London^ &c. 

Aflions on By StaU 21 Jac, i. c. 4. “ All fuits on penal fta- 
penal ftatates ** tutes (hall be laid in their proper county, and if 
be binding in ** on the general i^ue pleaded, the offence be hot 
their proper « proved in the fame county in which if is laid,the 
county. i« defendant fliall be found not guilty.*’ 

Cooftruaion This SLdt docs not extend to any offence 
of the aft. created Jince the (latute ; fo that profcciuions 

on fubfequent penal (batutes are not reftrain- 
ed thereby, but that (latute is as to them as 
it were repealed />ro tanto, i Salk. 372. by ten 
judges. Secondly, That al! informations 
and popular adions in penal (latutes made, 
before that a6V, mufl: by force of 2J Jac, 1. 
c. 4. be laid, brought, and profecuted in the 
proper county where the faft was done, ibid, 
Bunbury 236. 

So againft ** So if adions are brought againff any juflice, 
officeri, &c. mayor or bailiff of any city, town corporate, 
“ head'borough, portrpcve, conifable, tithing* 
man, colledlorof fubfidy, fifteenths, cburchwar* 
*• dens, and other perfons called I'worn men, cxe- 
cuting the office of churchwarden or overfecr of 
** the poor, and their deputies, or any of them, or 
** any other which in their aid and affidance, or by 
their commandment, tfc, the veme mull; be laid 
where the fa< 9 : was committed, or the defendant 
muft be found nor guilty.” Stat, 21 Jac. i,c. 12- 
fi£f, 5 . vidt S»r. 446. Vaughan 113 . 

Nairanee, A nuifance mufl be laid in the proper 
Mtfbr rent, county, and debt for rent againfl; the alfignee 
of a term on the p^^Mty of eftate is local, and 
will He no where but in the county where the 
Itinds arc. Cro, Car, 133. Jones 43. But 
debt for rent ag ainft the lefTee may cither be 
*' laid 



"laid whwe the land liesi' bfUbc deedH^as 
made. ' 

Where thb evidence neccltaiy to flfpport When plain-* 
the adtion arifes in two counties, the plaintiff . 
may lay’the venue in which county he ^dl./ 

609* , pleafes^ ' ’ » 

. moved to change the venue ffom of 
London to Oxford on the common affidavit j tion arifiog in 
JValktr fhewcd for caufe, it was a contraiSb to twocouniiw, 
be performed in Cambridgefiire^ being a wager 
laid at Oxford^ on the running of a horic atj^jj jna 
Newmarket^ and cited i IVtls. fed non al* 

Jgcatun £or per cur, it is clear the ought 
not to be laid in LorJon j and Camhridgejhire 
is a third county to which the record is hither¬ 
to a ftranger. Had the venue been laid there, 
we probably ffiould nos have changed it. 

Rule abfolute. 


Ofchanging theY ttmein Iraff/itory AdlionSi, 

THE ftac. of 6 R, 2. r. 2. having ordered 
all writs to be laid in their proper counties, 
this,asthejudges conceived, impowered them 
to change theif required, and not to 
infift rigidly on abating the writ, which prac¬ 
tice began in the reign of 'James the Firft, 

2 Salk, 670, and this power is difcrctionally Court will 
exercifed, fo as not to caufe but prevent a not ehani/e 
defeft of juftice, therefore the court will not^||^ 
change the venue to any of the jour northernXJw rortfaapi 
counties, previous to the fpring circuit; be-t jutses pre- 
caufe there the affizes are holden only once a’ . 

year, at the time of the fummer circuit, ‘ Jn^nircmt. 

J fFifs, 138. 5 /r.. 48 o.; nor can itbechang- 

T ed. 
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cd, but to a county where the whole caufe of 
adtion arofe. i fFils, 178. 

In cafes The v^HU 6 is HOC changeable in an adlion 
j^nue cannot mitgftatumf promiffory note, or. bill 

c ange . exchange. Lev. £6. Carik 400. Fent. 363. 
Bat^nes 482. 492. So in covenantj for tl>e 
Venue cannot be changed if on a fpecialty. 
Leff. 307* Barnes 491 . a Str. 878, So in co¬ 
venant for non-payment of rent. Barnes 
So in an adbion for a falfe return. Salk. 669. 
•But it is laid down in Burr. 1564. with good 
rearon> that in tranfitory, addons the court 
ought to change the veme^ when it appears 
upon the circumftances laid before them, 
diat- there is a probable ground to apprehend 
that a fair, impartial, or at lead a fatisfadlory 
.. trial cannot be had. 

iy,^yca*ircof If the caufe of addon arifes in JVales^ and 
, the venue laid in London^ the court will, on 
the v^n^fn affidavit, order the venue to be changed into 


iiA'county.bccaufe the affidavit'mull exprefs in what 
county, and not eljewhcre, the caufe of aSiion 


Loodon, it the next Engltfi county j ahd the motio 
mayte niuft be to change it into the iVclJh count) 
•ftanged jttto adjoinine EnilifJj couhtv 


arifes: but after the venue is fo changed, the 
caufe may be tried in the next adjoining 
EngHjt' C(,u y; and therefore it cannot be 


changed « t of the adjoining Engiifli couhty 
into A/'Wfj. 1 Bu.':k, Rep 062, 

Cinnotbe venue cannot be changed into a county 

ch**ttg«*l into palatine, Barnes 470. 488. but it waschan^- 
a county pa- jj,fQ Chcfer, bteaufe the court can fend 
down the record by mittimus, 'I.c^d Raysn. 
toChdlcr. 1 t22. 


The 



■ The v'tnue may not be changed from a Tn what cafei 
county at large into a city and county 
Ba^neis^S.; but it has been changed from 
county at large into London^ md, ; and it large iqto a 
may be changed from one county and city in- city and 
to another county and city, Prac. Reg, C. 

429. j but ft cannot be changed into Hull, 

Canterbury, &c, bccaufe it is not known when 
an arfize will Be held there j nor into the city 
of JVafteJler or Ghucefler, out of the county 
at large, becalife the aflizes'for the city and 
county at large are held at the fame place : 
but the reporter fays, all this is in the dif- 
crerion'of the court. Barnes 

If the caufe of aflion arife's in BerwickoriXy, cauH; of 
the venue, it Teems, /hould be in Nortbamber^^^^'?^ 

1 j nr T n r in Berwick, 

land, 2 tilackt Rep, lo^ut thcveuufi 

mufl be in Northifmberlandi 

A<Sipn by attorney on a promilTory note v«nii»nw’ 
and other counts, motion to change the 
nue from Middlefex to Stafford on the, ufual pjojj,i^Qjy 
affidavit, 2 Barnes 390. 392. were cited, noic. 

Davy fliewcd caufe, and undertook to give 
evidence on the note. Rule difeharged. 

2 Black, Rep, 993. 

An attorney has no privilege to have the Atfomey ha$ 
venue chanjged into Middlefex, where he is dc- p^^iJege 
fendant, though he has a privilege when * 

plaintiff, to lay it and keep it there (uhlefs he Mi.i.iiefev, 
fues in auter droit as executor, fsfe. orjointly dioaghhe^ 
with another perfon), the privilege is loft 
Serjeants and officers or the court have 
like privilege, Barnes 493. Rep, Caf, 

Pra£l, C, P, 145. Barnes 479. 480. 482. 

Praii, Reg, 419, 4 Burr, 2027. 

T 2 


But 



CTcnue. 



If ftrjcant'', 
&c. foe by 
capias, the 
venue may be 
changed. 


If an attorney 
is plaintifT, 
tfi< venue 
caoiKic be 
chaiiweJ. 


But if a ferjeant at law, or aiv attorney, be 
plaintiff, and fues by a capias^ and not by 
writ of privilege, the venue be changed, 
for he has thereby waived his privilege, and 
is to be confidered only as a conrunon perfon. 
PraB, Reg. 420. Barnes 346. 

Aftion'retained in Middlefex^ on motion to 
change the venue into Worccjlerjbire^ in right 
of plaintiff’s privilege as an attorney, though 
attachment was not a tejiatum out of Middle^ 
fex, Barnes 493. 


When the ve¬ 
nue may bs 
^ cnaaged. 

Venue, where 
chailijo.ible in 
, tranfuory ac- 
t'or.?. 

to 

plead thereto. 

* May be 
clnanged, if 
defendant 
comes in by 
exigent. 
Venue may 
, be changed 

, before rlcj. 


Within what Thre the Venue way he 

changed, 

THE defendant cannot nnove to change 
the venue in any a£lion until his appearance 
be entered. R, E, 24. Cb. 2. 

“ That although the declaration be delivered fc- 
ven days before the laft day of the next precedent 
** term, or after, yet before plea, upon oath made, 
“ the venue may be changed upon motion in the 
faid iranfitory actions the next term after, and 
“ the defendant to plead to the new a£lion as he 
“ fliouUl have done, without delay.” R. Aduh. 
1654. yt’//. 8. “ That the venue may he changed 

*' (upon oath), though the defendant come in by 




exigent.” ibid. 


By rulf*, Mi(h, x6 Ges, 2. “ It is ordered, That 
any defendant may move to change the venue at 
aov time before plea pleaded, in all fuch aftions 
where the venue may. be changed by the courfe of 
this court, norwithft..tiding fuch defendant or de- 
fciivlants may have applied for, and obtained fur- 
cl)er time to plead before fuch motion.” 


(C 


i. 


it 


If 



iHemic. 


t ' 

It has been held, that a fummons or order ^jummons and 
for time to plead fhall be no bar to a motion no bar, 
to change xh^venuCy nor alter an order for an 
imparlance. 4S7. ^89. 

But on application to change ti\e unlefs rejoin- 
after a judge had given an order for time to"’S Sr®ns, - 
plead, dftendant conlcnting to rejom^r*3m, 
and take notice of trial at the fitting after rrial. 
term, the court held it came too late, and 
that defendant’s confent fliould bind him. 

Barries 493. 

The defendants having put in their plea, if pica be put 
after a rule to (hew caufe why the venus '^^\ the venue 
fhoiild not be ciianged, and before it 
made abfolute, the court held, that the put- 
ting in the plea by inadvertency was-no piej, and 
waiver of the rule, and srave the defendants pi^ iding de 

^ SmJ 

leave to withdraw their plea on paynicnr of 

cofts, and made the rule for changing the 

vetu/e abfolute. Barnes 360. 

If the declaration be delivered fo late ivfay move to 

that the plaintiff cannot move before the laji change the 

diy of the term, he may move it then. Barnes 1 ““ 

o day of term. 

489. ^ 


Method of moving to change the 
Verme. 

NO notice is necelTary to be given toFJowtomftv* 
ihc plaintiff’s attorney, previous to the mo- change the 
tioQ to change the venue, but the client 
makes the following affidavit; which give to 
a ferjeant, with 10 J. 6</, for him to move 
for that purpofe; the rule is not ahfolurc 
in the firft inftance, therefore in the evening 

T 3 draw 



i^a 


Ctenue* 


draw up rule, pay for fame 5 /. infpeding 
the declaration, i j. filing affidavit, if fworn in 
the country,‘2/. fcrve it on plaintifF*s attor** 
ney,' and the original j which being 
done, make affidavit of fuch fervice, “ afiJ 
Pewlng the original rule^** give it to a fcr^ 
jeant on the day of ftiewing caule, with a 
fee to make it abfolute, of 10 j. 6 d. 5 when 
done, draw up the abfolute rule, and ferve 
it, pay 4J. 6 d, the plaintiff’s attorney then 
will call, and alter the declaration with'you, 

In the Common Pleas. 

John Denn^ Plaintiff, 
and 

Richard Defendant. 

Affidavit. Richard Fenn^ of Breod-Jireet^ London, fa*Slor, 
the above defendant, maketh oath and faith. That 
the plaintiff’s caufe of adlion (if any) arofe in the 
county of A. and not in the county of B. as laid 
jn the declaration, or elfewhere out of the county 
of 


■^pnn plain¬ 
tiff’s under¬ 
taking to give 
evidence of 
fome matter 


Notwithftanding the defendant has it in 
his power to remove the venue irom the place 
laid, to the place where the caufe of adion 
arofe, the plaintiff may, on ffiewing caufe. 


iniffueariiirg « undertake to give material evidence of fome 
in the county, ,tc fnatter in ijfue, arifing in the county wherein 

ehapgc^ire a5Hon islaid\* in that cafe, the rule will 

vetfuewillbe be difeharged; but if at the trial he fails 
^ij^harged. therein, he mull be nonfuited. '2 Black, 


How to 
change the 
c in va- 
caiion. 


Ref^ 1031. For it is not enough to fay, 
that the witneffes to prove the contract re- 
fided there. Ibid, 

. If the defendant wants to change the 
*oenite in vacation^ h6 may, upon producing 

the 



%hc ufual affidavit, Qbtain a judge’s futn- 
mons for tbait purpofc and qn attendance, 
the judge will make aa order for the rule, 
upon producing a ferjeant’s hand to a brief, 
pay for the order 2 j. rule, 4^. 6 d, filing or¬ 
der, I J. i ferve it on plaintiff’s attorney^ 

Originally it was required, that the plain- Formerly it 
tiff Ihould give no evidence at the trial, but was required 
what arofe in the county wherein the , 

was retained, i Keb. i S9, i Sid» 442. If he county where- 
gave none fuch, he mult have been nonfuited in the venue 
of courfe. But when it was laid down in was retained, 
Swain*s cafe, i Sid, that the plaintiff 
might lay his venu£ in any county wherein ' 
part of the caufe of adtion arofe, he was then But fince 
bound only to give fome evidence, and not i>yu»donly to 
the whole (dare aliquant evidentiam)^ in 
county where the venue was laid. Salk, 669; ’ 

12 MQd,'‘^\^, which continues tb be the 

rule at this day. And if the plaintiff fails to or be non- . 

make good his undertaking,' he is nonfuited Suited. 

now, which has the fame effed as judgment 

for the defendant in a plea in abatement, 

viz. quod eat fine die, and, the plaintiff mu ft 

begin again. 2 Black, Rep, 1034. 

Where a rule is made to change a venue, If after role 
and afterwards the plaintiff would brin^,; 
back again, the rule muft be, dare alup-- 
evidentiam de materia in exitu, in the county arMijr venue 

where the action was brought, Salk^ 669. back, moft 

give evidence 
of fome mat* 
ter in that 

county 


T 4 little 
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Buie to i&ieab. 

M ake out on a piece of paper, without 4 
ftamp, your rules to plead, thus: 

Denn v. Fcnn. 1 Rules to plead. 

Doe V. Foe, i A, K. Attorney, 

6 Nov. 1783. 

Which take to the Secondaries office, to 
Mr. Skinn^ pay him for the entry is, lod^ 
IS, 6 d, for the Ramp, and ^d, for the en¬ 
try in his book •, the rule expires in four 
days, indujive cf the day whereon it is given. 
But judgment may not be figned till the af¬ 
ternoon of the next day. R, Mich, 1654, 
fed. IS- 

Sunday, or any holiday, on which the court 
does net Jit, is reckoned a day within the 
faid rule (except it happens to be the firjl or 
lajl of the four days). If the rule be given 
on the Purification, that is reckoned no day. 

The rule’ may be given any time in term, 
or four days after. 

How to ap- Where defendant wants time to plead, 
ply, if lime is he may take out a judge’s fummons for 
chat purpofe, pay 2 j. ferve plaintiff’s at¬ 
torney with a copy, and attend thereon j and 
if the caufe is lO be tried in London or 
Middlefex, and the plaintiff is in time to try 
bis caufe, the judge will bind down the de¬ 
fendant to terms of pleading ifiuably, rejoin- 
'‘*’:f.ing gratis, and taking floor t notice of trial 
not) only pleading iJJ^ably, 


Cannot 



Ettic to 


sSf 

Cannot apply for a fummons after the Summons, if 
time is out for pleading, as it is no itay of 'J 
proceeding, Harnes 2^4., 

If four terms are el.ipfed, after declaration When a 
delivered, the defendant miifl have a w ho I <j. term’s rule 
ferm*s notice to plead, unlefs the caufe is 
ilayed by injuju^lion or privilege; and in 
th^s cafe, you give defendant’s attorney no¬ 
tice before the elToign day of the term, that 
you intend to proceed in the caute, hy 

giving a rule to pleadf and the ftrlt day of 
the term give your rule. 

Where a rule to plead has been given, Where rule » 
and defendant obtains an order, or is bound need 

by rule of court to plead by a certain time, \ . 

c ■ n. I ‘ir' /I J r ' h.fli one ihe 

as for inicance, the firit day or next term, tenu. 

plaintiff may hgn judgment, on default of 

defendant’s pleading, without giving a new 

rule. Rep, & Caf, of Pratt, (\ P. 67. 141. 

Where plaintiff has given a rule to plead, May fign 
and has been delayed from figning judgment if 

by an injunflion out of chancery, after the 
injunftion has been dilfolved, he may fign nithnifjlh*"* 
judgment, without giving a new rule, there has been- 
Barnes 157. an injunfljon. 

If defendant does not plead according to rule w 
the rules of court, lb that plaintilf may en- plead evpires, 
ter judgment by ml dicii, yer, if after rhe 
rules are out, the defendant do put in 
plea, before the pl.iincilf hath entered his ,7 filed 
judgment, fuch plea is to be accepted, and or d hvcivJ. 
the plaintiff ought not then to enter his 
judgment. If he does, on application to the 
court, fuch judgment will be fet afule for 
irregularity, fill* Rog, 295. 6uppl, to 
% Barms jo. 

To 



to peas. 

Rule may be Td prevent inconvenience, the fecpnda** 
gyen on ef- nes will acccpt rules to plead on the effcigH 
loign day. cannot be entered only as of tlie 

JirJi day oi termn 


When to Pleads 


Within what ON all proccfs returnable the fecond^ or 
rime to plead, fiird return of any term, if plaintia declares in 
London or Middhftx-, and defendant Jives within 
twenty miles of London^ the defendant lliall plead 
’^within four dap. And in cafe the plaintiff declares 
in any other county, or the defendant Jives AboVe 
iiventy miles from London, the defendant fihali plead 
within eight days after declaration delivered, v;itK 
notice to plead, without imparlance. R. Trin, 
8. Geo. 3. 

But fiich declaration mui't be delivered 
four days before the end of the term in which 
the writ is returnable, exclufive of the day 
of delivery, to have a plea of that term i 
and where the proccfs is returnable, the 
third return of any term (except it be Ec^fler 
termj, the declaration muft be delivered de 
hene ejfej to have a plea of that term, elfe 
there will not be time. 

When intitled But if declaration be delivered on procefs return- 
to an impar- able on any other return, the defendant is iniitied to 
lance. an imparlance of coiirfe, and need not plead till the 

four days of the next term, nor take out a fuin- 
inuns tor an impanance. 


Appearance 
entred, or 
hail puc in 
time, need 
not plead 
till demand 
made. 


If the defendant appears in time, or puts 
in fpccial bail, he need not plead until a de- 
nfiaQd be made < f fuch plea, and the dc* 
mat>d indorfed on the back of the declara¬ 
tion is in efficient (except where a prifoner 
is defendant). Barnes ijG, 

A plea 



of 2% 

A in abatement muft be pleaded Whea to 
within the firftfour days after the declaration *“ 
is deliv^ered, or left in the ofHce, although 
no rule to plead be given, or. clfe the de¬ 
fendant niuft, within that time, procure a 
fpecial imparlance j and a plea in abatement ^ 

otherwife pleaded is a mere nullity, and the 
plaintiff may fign judgment, Barnes 331, 

334 - 

Tender ought to be pleaded within 
after declaration delivered, if delivered 
before four dt^s of the end of the term ; but 
if not, then it may be pleaded within /our 
days of the next term, as a plea of the laft term, 

2 Barnes 284. Vide title fender % may now 
be pleaded after a Judge’s order, as of the 
term declaration is delivered. 


Demand of Plea, 

* t 1. I 

WHEN declaration has been delivered Demand of 
to defendant’s attorney (or, in cafe he has 
appeared in rime), a demand muft be made 
of a plea before judgment can be figned 
(although notice has been given of a decla¬ 
ration being filed); and fuch demand mull 
be in writing, 

A demand of plea, indorfed on the back 
of declaration, held irregular, and judgment 
fet afide \ for it muft be made after declara¬ 
tion delivered, and rule to plead given. 

Bmnes 276. 


In 





A demand of 
plea. 


How long to 
plead after 
demand 
made. 

Demand of a 
plea waiver 
of the bail, 
unlelb per- 
fcftcd. 

To be g'vcn 
in town to 
the agent. 


When de¬ 
fendant in- 
titied to an 
imparlance. 


Special im¬ 
parlance. 


. ampartanfe. 

In the Commmon Picas, l)enn v, Finn, 

The plaintiff demands a plea in this caufe^ other* 
wife judgment. 

Yours, ^c. 

Mr. y. B. Attorney for J, K. Attorney for 

the Defendant. Plaintiff. 

1 * 

" the rule to plead be out before demand 
the defendant has only to the after¬ 
noon of the next day to plead. 

The demand of a plea before bail is jvifti- 
fied, is a waiver of them j therefore take 
care bail is complete before fuch time as 
you demand the plea. 

It fhould be given to the agent in town, 
and not to the country attorney 5 and a plea 
delivered in the country is irregular. Barnes 
251. 


Imparlance, 

WHERE the writ is returnable x\\^ firfty 
fecondy or third return of the term, if the 
declaration be not filed, and alio notice of 
filing given before tlie lall Jbur days of the 
term in witich the ‘ivrit is reUtriiahluy defend¬ 
ant is cntitled to an imparlance of conrfe j 
and if rcinniablc on the Injt rclurny defend¬ 
ant is alio entitled to an imparlance. 

If the writ I. e returnable in Mkbaelmns 
term, and piaintiif does not deliver or file his 
declaration before the efibign day of IJilary^ 
the. defenda/u is i;.tilled to an imparlance. 

' If defendant pleads in abatement in a lub- 
fcquent tenu, a fpecial imparlance mull be 
pcocured within the firjt jour days^ w'hich the 

prothonotary 



jpicasr in afiatemcnt, ^c. 

prothonotary grants of courfe, if the defend¬ 
ant; is entitled. Pra 5 t, Reg. i. Barnes ^^4. 

Imparlances upon particular circumitances Difcrction- 
are difcretionary in the court. Barnes 2 
225. And an imparlance fo fpecial as to 
lave all exceptions to the jurifdi(5tion of the 
court, cannot be entred without leave of the 
court j nor can a plea to the jurirdi(5tion be 
pleaded, after an appearance by attorney, 

2 Black. Rep, 1094. 

There cannot be any neceflity for a fpe¬ 
cial imparlance to be entred, as that may be 
faved, by intitling the plea the fame term 
the declaration is delivered j but if it is in¬ 
filled on, the prothonotary will grant one 
on payment of 2 s. 


Searching for Plea, 

T O be fcarched for at the prothonota- Searching for 
ry*s, in Panfield Courty Temple (who keeps apl«a« 
book for that purpofe), by the defendant’s 
name. If no plea there, and none is deli¬ 
vered in due time, fign judgment; the forms 
of which you will find under title Judgment 
by Defaults 


Pleas in Ahatcmetit •when to be pleaded, 

A PLEA in Abatement muft be pleaded 
•idthin the firll four days after the declaration 
delivered or filedy although no rule to plead 
be given, or clfe the defendant mufl, within 
that lime, procure a fpecial imparlance; and 

t a plea 



316 


No plea with 
out affidavit. 


Cannot plead 
two dilatory 
pka». 


pieaffn ^e. 

a pica in abatcincnt OfFTerWifc plfeadcd is a 
mere nullity> and the plaintiff may fign 
judgment. ' BarHes gji. 3J4. PfaSi, Reg* 
C. P. t86. 

But if the declaration be delivered or filed 
fo late in term* that the defendant is not 
bound to plead to it that term, he may, 
within the firft four dap incIufivC • of the 
next term, plead any plea in abatement, or 
to the jurifdidion of the court, as of the/rr- 
ceding term, Barnes 334, 

By Stat, 4 ^ 3 * 5 Ann, c, 16. “ No dilatory pjea 
** lhall be received, unlefs the party, by a^oidavit; 

prove the truth thereof, or fliew fome probable 

matter, to induce the court to believe that it is 
“ true.” 

It muff be figned by a ferjeant; and with¬ 
out an affidavit of the truth thereof annexed, 
judgment may be figned, as if no fuch plea 
had been delivered or filed. 

A defendant cannot plead two dilatory 
picas, nor will the court fuffer a plea in 
abatement to be amended j and if the plea 
be true, the plaintiff may enter a nil capiat 
per breve^ without paying of coffs. 1 Barnes 
92. 190. 

Declaration of Hilary term without any 
imparlance, defendant pleaded in abatement 
four days within Rafter^ blit had got no fpe- 
cial imparlance from the prothonotary till 
eigJic days within the termi per cur, he 
ought ci» have pleaded within fdur days of 
E&ller terra ; anc.’ alfo Ihould have got a fpe- 
cial imparlance within the feurdays. P, Reg, 
I. Barnes Mapper Biddie, 


. All 



Pdtuintiin^ SDitft. s% 

,A\\ pkas in ahaUmeut (unlefs to the jurir- 
flifVion and privilege) may be pleaded nper 
(pedal imparlance, Gilb. C, P, 184. 


Demanding Oyen 


By Rule Mich, 1654, fe^l. 15. “ That when a \\ iiv'rp :i deed, 
’■'* deed, will, pr leiters of admmilllration, are to be -Vc. nmll be- 
“ ihewn jn a declaration, the attorney of the plain> ibewn. or elfe 
tifFdelivering a declaration with a fubferiplion, ‘‘CijLid^aient. 
that the defendant fhall not be compelled to plead 
“ till the fame be fhewn, no judgment by nil akit 
** to be entered againft the defendant till the fame 
ihewp; nor any nonfuit upon the pJainrifF, if 
he fhew the fame before the end of the next 
“ term/’ 


le av'tl.^n. 


If the adlion is on a bond, deed, or fr t! 
other Ipecialcy, the defendant may demand ^ 
oyer of the fame; and he (ball have as many 
days to plead after oyer given, as he had 16 nuu-d o>t.r. 
plead at the time oyer was demanded. 

Barnes 238, 254. 

; If oyer be demanded after the rule to if it is di*. 
plead is out, the plaintiff may fign judgment after 
notwithllandingi but if the defendant hasV 
eigljt days to plead, he may demand oyer at nsay fi«n 
any time within the eight days, notwitli- judgmerf, 
ftanding the four-day rule to plead is ex- 
pired. Barnes. 26^, 2413, 

If the defendant prays oyer, and copy of On oyer, do- 
‘ a bond, ^c, he is entitled to infpe^ it, and 
have a copy of the whole, with the wicneffes n:irijes, 
names, and all memorandums fubferibed and jJi m- 
and indorfed. Barnes 327. dorkmtnts. 

The defendant pleaded a releafe, wifh a Within what 
prefert hie in curia i on the issii of November tJefend* 

7 the 




deliver oyer 
of a deed 
pleaded by 
him. 


Demands, 
tec. to be in 
writing. 


The demand. 


What plea 

cannot be 
pleaded with' 
out demand¬ 
ing of oyer. 

Hovfr oy^r is 
to be given. 


Dentantift^ ©get; 

the filaintifF craved oyer, and on the i‘4th 
figned judgment, for want of oyer given 
him; and it was held that this judgment 
was regularly figned, that from the I2th 
to the 14th was a reafonable time for the 
defendant to give the plaintiff oyer, and 
that the plaintiff* had no need to apply to 
the court to fet afide the pleaj for after 
oyer craved by the plaintiff, the defendant 
is bound to verify his plea. Praff, Reg. 245. 
Rep. Cs? Caf. Pra£f C. P. 95. 

Dfclarations, pleas, replications, and other 
pleadings, and alfo oyer of writs, bonds, and other 
deeds, fhall be demanded by a note in writing. 
Note fixed in the office. Mi. 1 Gee. 2. 

N. B. The defendant cannot now have 
oyer of an original, 2 Wtlfon J94. becaufc 
the dcieudant comes in upon mefne procefs, 
as the capias, fsfe. and there is no original 
writ iffued out at the beginning of the fuit^ 
as there ufed to be. 

In the Common Picas. Denn v. Fenn. 

'J'he defciid.-int demands oyer, and copy of tho 
writing!; oblig.itury in the declaration uicniioncd, 
and of the condition thereof. 

Yours, 

1 o Mr, C. D. Attorney J. K. Attorney for 
for the Plaintiff. the Defendant. 

The defendant cannot plead, that no fiich 
letters of adinn.iffration, as fee forth in tHe * 
declaration, were ever granted to the plain¬ 
tiff, without ern dng oyer thereof, and fel¬ 
ting them out in his plea. 2 H''ds. 413. 

The defendant muft pay for oyer and 
copy, 4 d, per Ihcct, or the plaintiff may 



figri judgment i and it is given on plain 

^ fr the defendant makes a proferti ^^^d 
plaintiff demands oyer, the defendant muff feri, itmuft 
give it the day after the demand, i jSarm be given on 
j5g, the day after 

Where a record of the fame court 
pleaded in abatement, and the plaintiff dc- cord^in^tlir 
mands oyer of that record, and it is not rame court is 
given him in convenient time, the plea ought pleaded in 
not to be received, but the plaintiff 
fign his judgment i and the rule was, that 
uniefs the defendant gave oyer of the re- it not given, 
cord the next day, judgment fhould be forju<^gment 
the plaintiff. Carik 454, 517, L^. Ray, 347; ®ayl>efigned. 

Where the bond or deed is in the hands Oyer muft be 
of a third perfon, the court, on motion, 

Will oblige him to give oyer, and produce ^ 
it. 6Vr. 1198. Sid, 50. fon. 

If an indenture be loftj and there is a if indenture 
counterpart; the court will compel the jofti and there 
party to fbeua his counterpart, and he plead ® epumer- 
thereto, otherwife they will grant an impar* 
lance. Cro, Jac, 426. Sid. j86. Keb* 430, 


The plaintiff demands oyer, and copy of Demand of 
the deed mentioned in the plea of the de- 
fendant. 

Yours, 

^.^.Attorjiey. 


J^/eas In Bar, 

PLEAS in bar are to be pleaded within picas in bar# 
. the time limited by the ruleof 8 Gto, 3. 

U (which 



ago 


i9fea« m OSar. 


Defctivlant 
may, with 
leave of the 
court, plead 
double, S:c, 


Conllru< 5 \icin 
of the art. 


(which fee, ufo^er tilk Declaration )» and tbcf 
arc either to be delivered to the plaintiffV 
attorney, or filed with the prothonotarics, 
on a treble penny ftampt paper (if it is the 
general. ifiue, pay filing 2 s.) ; if a fpecial 
plea. Z d, per ihect i and if delivered to the 
plaintiff's attorney, pay nothing. 

By the Stat, 4 yfm. c, 16. “ Any defendant or 
“ tenant in any action or fuit, or any plaintiff in 
“ icplcvin, in any court of record, with the leave 
“ of the fame court, may plead as many fevcral 
“ matters as he fliall think ncceffafy for bis de* 
“ fence, provided that if any furh matter Ihill, 
“ upon a demurrer joined, be judged infufficient, 
“ coffs fliijll be given, at the difcrction of the 
court; or if a verdirt fliall be found upon any 
ilTuf in the faid caufc, for the plaintiff or defend- 
“ ant, c-.iis f 4 »all bo alio given in the like manner, 
“ unjer« the judge who tiied the faid iflliefliall cer- 
tify that the faid defendant, or tenant, or plain- 
“ tiff' in replevin, hai a probable caufe to plead 
“ foch matter, which, upon the faid ilTue, fhall 
** be found again ft him.’* 

Upon the firll part of this claufe, it feems 
that tlic ad does nor extend to qui tnm 
at'kohSi fo that in them there can be but one 


plea, 2 li iis, 21. j nor to any action on a 
penal Jlaiute* Barnes 15, 365.; nor to fuits 
where the Un^ is a party^ unlcfs for debt im¬ 
mediately owing on revenue, fe&l, 24.5 and 


therefore in qnare iuipedit, by the king, a 


which fliad liave diffetent trials j for irdlancc, 


in dowtr — If the deiendant pleads, “ nc uh^ 
iprs aacupk in loyal mairui.oukd* and a mort¬ 
gage j for the firff matter In vll be tried by 

the 




jplead Hi ^ar. ; 29 i 

the hifliop, and the other by a jury, and the 
judge cannot certify, if there was a probable 
caule. Com* Rep, 148. 

Thirdly, That the certificate upon this 
ftatute may be made after the trial. 

Formerly this court cxp?£lcd to be fatisfied by 
affidavit of the neceffity of pleading fcveral picas; 
but lince have been led to think that they had been 
too nice in the conftru6lion of the a£f tor pleading 
double, which feems to be general, and a rcrcedial 
law. Barnes 347, And tbcicforc now it is done 
upon motion to the court, who are to judge of the 
propriety thereof} and the defendant may move to 
plead any number of ple<is, prt>vi(!ed no two of 
them be inconfiftent vtith each other. ^ 

But they will not fidfer incompatible picas to be Incompatible 
pleaded, bs mn ajfumpfit and a tender, 2 Blatk, R-.p, picas i.Qifut> 
723. ; it only lei vts to lengthen the record, for fered. 
it always Concludes vvirh a tiun ajjhmpfit as to the rc- 
fidiie of the demand ; or nan eji and folvit pofi 

^tevi, ibid. 905.; or nan r/i fadhim^ and folvit ne! 

(UettLy ibid. Q93 ; or 710H ajfumpfit^ and al'icnazf of 
piaiiuilF, tl '..L 1310 or in dower, ne uuq .fs fUJic^ 
and ve unques accout ib:d. 1x57. nr.i 

fumfjlty atjd a Barnes i nan t.Jfump’- 

Pity r.cn afjuanpjit fe:.' HKHOiy .iJid le»ve to 

bring money into cou.;, iliJ. ; fi:n ojfimipftt and 
infancy, Barnes 363,; falnit nd diem, and riens per 
diJcenty Wxu. 33^} dhrnm icnementumy and a jiiili- 
fication, ihid, ; nil debety and nilhabuit in t:nc- 
Hjentisy the latter may bc gimi in evidence, ibid. 

333. j not guilty, and liberum *enem£utu7ny ibid, 

350. ; not guilty, and that plaint.ff bec.ime bank¬ 
rupt, ibid. 350.; not guilty and a licence, Panics 
349. 364. } Without affidavit, ibid. 357. j not 
guilty, and a rclcafe of a particular ibU. 
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Pleas not re- The following picas do not require a fcrjfant'fi 
pairing a fer- hand, viz, 

jeani s hand. Comperuit ad dim^ Per minas^ 

San ajfault demefne^ Solvit ad dicm^ 

Plene admmijiravity Ne unques executory 

Riem per dtfcent. Infra atatem. 

Aul tiel record. 

Rep- and Caf. of PraSi. C. B, 41. Prac. Reg, 
C. P, 282. Barnes 365. Nor do 

iVe unques adminijiraiory Non ojfumpfit. 

Non eji faSiuniy Not guiltyy Barnes 365. 

Nil debety Per dures : 

But non ajjiimpjit infra fex atims i(^%y Cookers Rep^ 41* 
So does a general performance of covenants. Barnes 

354 * 


Double Pleas, 


r^oiible plCi's 
to be iigned. 


PieaG allowed 
upon the hr it 
motion. 


N. B. Give 
jbrief to a fer 
jeaat^ ios, 6 d, 
draw rule 
witii fecond- 
ary, and fervt 
copy on 
plaintiff’s at¬ 
torney. 


DOUBLE pleas arc all to be figned by a 
ferjeant; and if delivered without aferjeant’s 
hand, the plaintiff may fign judgment as if no 
plea had been delivered. Prac. Reg. C. P. 4. 
282. Cooke's Rep. 38.; and where-ever the 
plea is ligned by a ferjeant, the replication 
muft be likcwife figned, Barnes 365. 

Double pleas aUowed upon the firji tmticn. Non af- 
fumpfity and non ajfumpfn injra fx annas y BariKs 829. 
Non ajfumpfn and a difebarge under .the infoivent 
debtors aCt. Ibid. 343. In trtTpals, non cuL and 
liberum tenementum alterh.s. Ibid. 3^6. 340. 351, 
356. Solvit ad dieuiy and a mutual debt, ibid. 340. 
Non aJJ'.mpfit to the wnole, and a tender. JJla- 
mageieafanc, and under h demife to the plaintiff, 
Bojnes 339. Damage feafant, and for rent in ar- 
rear, ibid. 340. Non ajfuvipfity a fei off and a ten¬ 
der, as of tlic laft term. Ibid. "353. 357. 360. 366. 
Non cepit, cattle the property of another perfon, not 
of pMntiff, and liberum tenementum. Ibid, 362. Non 

4 affiisnpfty 
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ajjumpjht artd plene adTnini/iravit Ibid, 348. 

Plene adminijiramty and a let off. Ibid. 347. ACf 
vnqu€5 txecutor^ and phm admimflfavit. ibid, 355. 

355. Non tflfatlum^ znA ne unques executor. Ibid. 

352. Non eji and durefs. Ibid. 359. NbC 

guilty, and a general relcafe. Ibid. 347, 34S. Not 
guilty, and four guineas paid in fatisfacfion of all 
trefpafll'S to fuch a time. Ibid, 319. Not guilty, 
fon aJI'aulty and fatisfaAion for all trefpaffes. Ibid, 

352. Not gui!ty,ytf« ajfault^ and moUter manus im^ 
pofuit. Ibid. 351, 3^2. 354. Not guilty, and a 
juftification in trefpafi. Ibid. 355, 356. 365. Non, . 
cepit^ and to avow the taking. Ibid. 365. Not 
guilty to the whole, and a tender of amends. Ibid, 

366. 

If you plead double any other pleas, a mo- i-iow to plead 
tion muft be made by a ferjeanc for that do-ihie in 
purpofej pay him ioj. 6^.; draw up rulc**^‘‘‘”* 
in the evening with the fecondary, pay ac¬ 
cording to the length ; ferve copy on plairi- 
tifFs attorney, and flicw him the original 
rule; then on the day of (hewing caufe, give 
brief to a ferjeant, with one guinea, firft 
makinff an affidavit of the fervicc of the rule 
annexed (add the words, and at the fame 
“ time Jhewed him the criminal rule**) and 
when made abfolute, draw up rule at the fe- 
condaries, make a copy thereof, and annex 
to the plea before it is filed or delivered; pay 
for rule according to the length : if you move 
to plead double, and pay money in 10 court, 
thefe are feparate motions. 

If the defendant is not in time to plead TFowtoget 
before the time expires, he may apply to 
a judge, who will grant him a fummons 
that purpofe; pay is, in term and vacation; 
ferve copy on plaintifF*s attorney, who will 

U 3 indorfe 
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indorfe fame i and if the aclion be in X^omdon 
or Middlefex, and there is not time to give 
full notice of trial after the time is expired, 
rt muft be upon terms of pleadnig rjjuablyj 
rejoining gratis^ and taking Jbort notice of 
trial for the lajl fittings in term^ or after^ as 
the cafe happens and it is to be remem¬ 
bered, that no plea but an ifluablc one can, 
after an order obtained, be pleaded, there¬ 
fore a plea that the plaintiff wa^ an infant,, 
a d ought to ftie by prochein amy, Barnes 263. 
a recovery in another courr, 3 IVils. 33. ; 
nor a general performance of covenants not 
ligned by counfel, Barnes 354. are not with¬ 
in the order. 

What is What is meant by an ifluable plea, is a 

by an j,! chief, upon which the plaiiuijfr’ may 

iffuablc plw. ifiue, Barnes 263. j by rejoining 

is meant rejoining witliout tlie common four- 
day rule, Barnes 271. j and taking fljort no¬ 
tice of trial, is two days at the Icaic. Barnes 


30T. 

Timctopleid If it be a country caiife, you obtain the 
in country fummons, on which an order will be 

pdu.es. made (if jn time) before tiie ailizes, of plead¬ 
ing iQliably only : v^^hen a fummo/is is in- < 
dorfed or attendance made on the judge, 
draw up order, pay 2J. ; make copy there¬ 
of, and ferve fame on plaiiuilf’s attorney. 
M-snfh*‘tM-ne A month’s time 10 plead, means a lunar 

t > olcaJ IS .1 fnonth \ and Jb in all proceedings a month 
lunar nicnith. 3 Burr, 1455. 

Demurrer to Defendant obtain d an order for time 

oining gratis,, 
within term : 
ai.d plaintiff 

der i replied. 


TO plead, pleading iiTuably, rej 
and taking Ihort notice of trial 


the repiJ'-M- 
t on for dj- 

wftllin" ;>c or- defendant pleaded accordingly. 



in ‘Bav. 


ms 

replied, and then defendant, inftead of re¬ 
joining, demurred merely for delay; plairr- 
(iff not having time to fet down the demur¬ 
rer to be argued within term, ligned judg¬ 
ment, which defendant moved to let afkiej 
but upon hearing counfel on both fidcs, the 
court confidered the defendant’s praclice to 
be a mere trick, and therefore denied the 
motion, Barnes 271.; but a demurrer to but to tlic 
the merits is within tlie order, 2 Black. Hep. his. 
92.'?. and ail ilTuabie plea. 

If judgment be let afide on the payment Alter a judg. 
of cofts, and pleading an ifluable plea, the 
defendant cannot plead the Itatiirs or bitut-of 
ations j for it is not an iPiuable plen, within ti is not to 
the meaning of the rule for letting afide the he pleaded. 
judjOnent. Barries 253. 256. 

■\ judge’s fummons flays nothing, unlefi, J jt’ge’s fum- 
ic he returnable before the judgment be re- no ilay, 

and if judgment is regularly 


gularly figned ; and if jud 


ed prior to 


figned, before the fummons for time to for 

tlu- court will not fet it pleading is 


plead is retiu’nahle, tlu- c 
afide, cfpecially if defendt’ 


uit has no merits. 

2 Black. Rep. QC/t. 

The defendant, altliough he has had one If dr^^ndfint 
order, if more time c:iii be given him, may b^d an 
have a fecond and third lummons for that 
purpofe i (o that the plaincifF is*not pre-i.a^c’anoiber, 
vented from trying his caufe in the ufual il no delay, 
time. 

The defendant may waive his fpecial plea, nef^'-dant 
and plead the general ilfue the lame term, may, bjtcre- 
without leavt? of the courf, without colls, fep’-caeop, 
unlcfs the [)l.iinrirr has replied, Barnes ^27. j 
and if plaiutifl'’obtains 1 vcrditSl, no cofts of plead ihi ge- 

U 4 the nerai i/luc. 
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How to apply 
tp plead 
double in va¬ 
cation. 


Of amcftdiojg DcctetationSi 

the fpecial pleas will be allowed. IJarsfall v. 
Greenwood* Ibid* 

Get a judge’s fuinmons for leave to plead 
fcvcral matters (naming your pleas) ; ferve 
copy On plaintiff’s attorney, attend thereon; 
and if the judge fees they are proper, he will 
grant an order thereon, pay 2J. j upon pro¬ 
ducing a ferjeant^s hand to a brief for that 
purpofe, pay ferjeant’s fee lOJ. 6 d* j take the 
order to the fecondaries office, and they will 
give you a rule; make copy for plaintiff's 
attorney, and either annex it to the plea, or 
ferve it. 


Of amending SDeClaratfOnS, and 

other 

F ormerly the fuitors were much per¬ 
plexed by writs of error, brought upon 
,very flight and trivial grounds, as mif-fpcll- 
ings, and other miftakes of clerks, all which 
n'iightbe amended at the common law, whilft 
all the proceedings were in paper, I'ide 8 Co* 
157, For they were then confidered only (n 
fieri^ and therefore fubje«ft to the control of 
the courts; but when once the iccord was 
made up, it was formerly held, That, by the 
common law, no aniendment could be per¬ 
mitted, unlefs within the very term in which 
the judicial a(fl fo recorded was done; for, 
during the term, the record is in riie breaft 
of the court; but afterwards it admitted of 
no alteration. Co* Lilt* 260. Now the courts 
arc more liberal, and, where jufticc requires 
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Of atoending BtcfamftWiEf’, 297 

it, win allow of amendments at any tirrie, 
whiUt the fuic is depending, notwitoftanding 
the record be made up, and the term pad j 
and in tins court it may be done, althougii 
the roll be carried in, provided it does 
not too much deface it. Barnes 8 . 

It may be amended after plea pleaded, or wiw. ,t :rtjv 
ilfiie delivered, in matter of form, without ht; amcmicJ. 
cofts; but in fubltance it cannot, or after 
Ipecial plea or demurrer. 

After argument on demurrer, 
moved to arnend his declaration, which v/as 
granted } the merits or the caule not coming * 

in quell ion on the argument, only tlie form .uucnii. 
of the pleading. Barnes 9. 

Defendant pleaded three pleas; plaintifT After an or- 
amended his declaration, paid the coils, 
gave a new rule to plead, and demanded p," 
a pica. Whereupon tHe former pleas were of cofts, and 
re-de ivered, without a fecond apiilication to pleading dc 
counfel or the court; plaintiiF iigned judtr- 
ment tor want Oi new picas, but it w.is let 
afide i for defendant is not obliged to nicr pli*<ir.. 
vary his iirft defence. Barms 272. ll'ilcox v. -ind held 
i-Ltric. S'-ed- 

Plaintiff obtained a rule to fhew' caiife, Muft pay 
why his declaration llioukl not be amended,‘■'^•1'"^'^/*^-“ 
<?n giving an imparlance, and on fliewing 
cauie, It appearing tiiat derendant had oc- j,ic'i.d dtcla- 
inurred, and given a rule to join in demur-ration, 
rci; the court held that the plaintid' muib pay 
coils. Barnes 6 . 

Defendant moved to amend his avowry. Avowry a- 
by altering the fum due for rent, which was Jed after 
iiiifcomputed. Plaintiff oppofed it, demur- 
rcr being joined, and the cauie in the paper on tij-murrcr. 

lor 
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A^tcr argu¬ 
ment on the 
merits, avow 
ry rcfufcd to 
be amended. 


After ifl’iie 
Joired, de¬ 
fendant had 
^eave 20 a- 
me.id his a- 
vowiy. 


Declaration 
in qnare im- 
pc'iic amend- 
cd. 

Co'irt denied 
to amend the 
declare f ion 
aind writ in 
q-jare impe- 
cit. 

JJill apaiiifl 
ai attorney 
^manded. 


Of amending ©edawtioniJ, ^c. 

for argument, per cur, the defendant muft 
amend on payment of cofls. Barnes 8. 

After argument on demurrer, and rule'for 
further argument, defendant moved to amend 
the avowry, by inferting three ncccflary re- 
quifites to juftify his diftrels. But the 
amendment was denied, the former argu¬ 
ment having been upon, the merits, and 
there not being fufficient matter, fet out in 
the avowry to amend by. Barnes 9. 

Defendant had avowed for a quit-rent j 
and ilFue was joined in Eajlcr ierm : in 
follov/ing, defendant moved for and 
got a rule to lliew caide why he fliould not 
amend three avowries for (juit-rents, 
at difFercnt rimes, on payment of colts j 
which rule (plamtii'f refufing to confent that 
defendant might give the matter in evidence 
on the tlien ilfue) was made abfolute, on 
payment of coils.; defendant 
and taking fhort notice of trial. Barnes C2. 

After a variance pleaded between writ and 
count in r:are impedl!^ the court g.ive leave 
to plaintiff to amend on payment of colts. 
1 Wils. 18. 

Moti '.n to amend the originnl wnt and 
declaration in nuare impedii, arid though 
urged, if not amended, lix months being 
pafled, a iapfe would incur; the court de» 
nied it. Barnes ■?. 

Bill againfl an attorney, as an attorney of 
C. H. and by miitake it v/as concludetl, and 

therefore he b-ings his fn«t,’* inftead of 
“ and therefore he prays reiiff, CsV.*' Up¬ 
on motion in the Treafury, the judges gave 
leave to amend on uaymtT.i of aofts nifs, ind 

afterwards. 
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afterwards, on affidavit of fcrvicc, it was 
made abfolute. Barms 3, 

Declarations in a^ftions on bail-bonds may Declaration# 
be amended as well as any oilier j the court *^*>4 
perhaps may have refufed, in ibrne inllances, 
to grant leave to amend writs of febe facias 
againil bail, where, by fuch amendment, the 
bail might be deprived of the advantage of 
iurrendcring the principal, as periiaps they 
might do in cafe of the faulty feiri facias 
tjiiaflied, and a new one fued out, Barnes 
26. 114. 

On a common claufum fregU^ plaintiff de- On a com-' 
dared againll defendant as adminiflrator, 
and he pleaded that adminiflratioii 
committed to him; upon which defendant cd. 
moved to amend his declaration, by making 
it Hand againfr defendant as cxe*cutor, and 
granted on paymciu of coils. Barries 5. 

• The pJaintilT after plea pleaded, or after Slnll not, 
the end of the fecotu! term, fh.ili r.ot a<.kl a 
new count to liis declaration (as an indihiiatus ^ “”** 
affutiipfty or tiic like), under j'rctcuce* of count under 
amending his declaration, ^./v. Rep. 07, 1 ^1. pretence cf 
172. " ' amending; 

The rule is, that plaintiff miUl apply for but n-uil ap- 
leave to add a count within two terms, be- P^y toadda 
caufe he is obliged to declare within that 
time, otliervvifc he wiii be out of court, and terma. 
a new count is the fame as a declaration. 

1 JVils, 223. 

Plaintifi moved in C. to add a new count heave was 
to his declaration, which was of Michaelhias 
term preceding, on {Mymcnt ot cofts: de-;jtcr the fe- 
fendant objected, that by the courfc of the cond term, 

court, a count could not be added after Frying con« 

1^ ofp^aand 
‘ application. 
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the fecond term, which was agreed to be the 
prailice; but as plaintiff' might difcontinue, 
the court, to fave the trouble of a new ac¬ 
tion, made the rule for the amendment ab- 
folute, on payment of the cods of the pica 
and applicaiion, defendant having leave to 
plead demz'o. Barnes ly. 

Leave given to amend tne declaration by 
adding pledges and memorandum, making 
the declaration agreeable to the bill on re¬ 
cord. Barnes 20, 

The tl leof The title of a declaration was amended by 
thet'ccUra- jnaking it of a particular day; vBs, the return 
fioniiiddt ciay of the pltirks dijlrinjras, which was fued 

tiiefiiih compel an appearance, and to which 

the defendant appeared, to let in the defend¬ 
ant to plead a dilatory plea, viz. tiiat fp'iikes 
was outlawed, 

Will not let Motion in C. B, to amend declaration after 
amend to the plea roll filed, per cur. That prat 5 fice is 
deface the warrantablci and the amendment being 

fuch as would greatly deface the roll, denied. 
Barries S. 


AmonJirent 
may be ap¬ 
plied for by 
funimoii&both 

I 

in tcitn and 
vacation. 


On amend- 


All clerical or other miftakes in a declara¬ 
tion or id'tie may be amended by fummons 
before a judgej and all other proceedings, 
whilil on paper, may be alfo amended, by 
the elbibliflied prafticc of this court. 

Days of continuance although entered on 
the roil may be amended. Barnes J04. 

On aniendmenr of a declaration, defend- 


uicnt.dfh-fK?- j<j iI]titled to a new four days rule to 

a AV. 7 « 5 . 


day rul(.'« 

After a new ^ granted for a new trial, 

trial y/aiiied, there Can be no amcndmeni allowed in the 


record 
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record by ftriking out two pleas. The in-noamend- 
tent of new trials is to fubmic tiu' fame quef- allowed 
fions to the confideration of another jury. “ 

Parker v. jinfelL 0 . Black. Rep. 920. 

K cafa may be amended after it has been Ca fa mav, 
executed, it being returnable before us at 
IVefiminfler^ and not before our juftices. 

2 Black. 836.} but it was amended by the 
award in the roll. A ca fa was ordered to be 
amended, by making the defendant’s name 
Ediiiund inftead of Edward^ after it was exe¬ 
cuted. Brown v. Hatmnond. Barnes 10. 


The court will amend the irregular tefte 
10 a writ, when not made fifteen days before 
the return, it being the fault of their own 
officer, a Black* Rep. 918. 

Action againft furveyors of JVcfiminJler 
Bridge, for taking and deftroying timber. 
By the adl plaintiff was confined to brirV' 
adion within fix months, and to lay ic ir. 
A liddfefi’x i by mi (lake, ad ion was laid iti 
Londorti and the mifiake not difeovered (.11 
after plea pleaded and ifl'ue joined ; and if 
plaintiff had begun de iiovo^ he would have 
been too late j it was therefore ordered upon 
payment of cofts. In an adion upon a pe¬ 
nal llatiite, the court probably would not 
interpofci but in the cafe of a remedial law, 
the amendment mu ft be nmde. 3 Lev. 347. 
Barnes 488. Cook v. ShorCi and others. Etds 
Barnes 12. 19, 


Will ameojl 
the irrej»iilar 
teltc 10v.iit 
of ca ’.‘ 3 , 


• 1 .’fi'ii'u via 

iiipirifl's 
'• ouon, by 
cb.jnginpr ihe 
v.nce frem 
Iioncon to 

Miiklleft'X, 

i. i ting on a 
:eirietii«jl law, 
and crjofiiK'd 
Hi Midnlciex. 
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^putual Debts. 
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T common law, if the plaintiff was 
more indebted to the defendant than 
the defendant was indebted to him, yet the 
defendant had no meihod to flrikc a balance : 
he could only go into a court of equity for 
doing of what is moft clearly juft and right 
to be done; and in order to prevent iucli 
expence, by Stai, a 22. It isena<ftcd. 

Mutual debte c( Xh«t where there are mutual debts between the 
may befetotF. plaintiff and defendant, and if either party fue, 
or be fued as executor or adminiftrator, where 
“ there arc mutual debts between the teftator 
* or inteftatc, one debt may be fet againft the 
“ otlier, and fuch matter may be given, in. evi- 
** dence upon the general iffue, or pleaded in bar, aS 
the nature of the cafe requires, fo as at the time 
of his pleading the general iffue, where any fuch 
/ “ debt of the plaintiff, his teftator or inteftate, is 

intended to be inftfted on in evidence, notice 
“ ftiall be given of the particular fum or debt fo iii- 
** tended to be infilled on, and upon what account 
“ it became due, or otherwife fuch matter (hall 
“ not be allowed in evidence upon fuch general 
« iffuc.» 

Mutual debts 8 Geo. 2. f. 24. enaifis, ‘‘ That mutual debts 
may l*e fetofi'“ may be fet againit each other, either by pleading 
by pleadi»-,ir <; bar, or given in evidence on the general iffuCj 
“ in the manner as in the 2 Geo. 2. e. 22 . mentioii- 
“ ed, iiotwithfta.iding that fuch debts are deemed irt 
“ 1 sw to be of a «iifterem nature, unlef® In cafe where 
“ either tf the fiul tlebis ftall aarne by rcafon of a pc-‘ 
mdiy c(.\-inned ii> any bond or \ and in ail 

wht re elll.vr the debt for wh'uh tie allhn hath 
“ beeny or jbaiI be iroifgut^ or t'le delt hiUndcdto be Jtt 
“ agatnji the fame hath accrued, or /hall accrue, by rca- 
“ jon (f (ay f:uh j chedty, lie debt to Ic fet off 


in bail ■ 

unlefi on 
bond, then 
to be pleudc 1. 



^uttuU DeliM. 303 


” //ja/J U pUoded in her \ in which plea (liall be 
“ (hewn how much is truly and jnft'y due on either 
“ (ide; and in cafe the plainti(F(hall recover in any 
“ fuch a<5lion or fuit, judgment (iiall be entred for 
no more than (hall appear to be truly and Jufily 
“ due to the plaintiff’, after one debt being fet 
againft the other as aforefaid.” Made perpetual, 

14 GeOt 2f r. 34. 21 Geo, 2, c, 33. 24 Geo. 2 , 

c, 2S. 

By 5 Geo. 2. c, 30. “ Where It (hall appear to Mutu.-I debts 
“ the commi/lioncts, that there h.’.s been mutual between a 
“ credit given to the bankrupt and any other per- bankrupt and 
“ fon, or mutual debts between the bankrupt and “"V other 
y any other perfon, at any time before fuch peifon pt-'^fon, how 
“ became bankrupt, the commilfioners, or the affig- eteft. 

nees of the bankrupt's eftatc, (liall ftate the ac- 
** count between them, and one debt may be fet 
“ againft another, and what (liall appear to be due 
** on the balance, and no more (hall be claimed 
** or paid on either ftde,” 


In replevin, the avowant jiifiiftcd under a 
difireis-for rent, the plaintiff at nift friui in- 
fiffed, that there was more due to him than 
the rent amounted co« and Dennifon J, refufed 
the evidence. Upon a motion for a new 
trial, the court held, that 2 Ceo, 2. did not 
extend to the cafe of a diffrefs; for that is 
not in aclion, but a remedy without fuit: 
they likewife declared, dut it did not extend 
to detinue, and the like aftions of wrong. 
Btiil. 177. 

Where the debt is of an equal fum, there 
the aiftion is barred ; bur if it be for a lefs 
fum than for what the action is brought, the 
defendant muff pray to have it let off'. Bull, 

J75- 

aiit muft 


The 2 Geo.s, 
dees: or ex¬ 
tend to the 
cafe of a dif- 
treft ; 


nor to de¬ 
tinue, or the 
jihe actions 
ofw'rong. 

Whctc the 
debt is of an 
equal fum, 
iiie adion is 
b irred, but if 
itds, d«'fcnd- 
be f-.t off. 


And where a debt is of equal fum with If it is equal, 
the plaintilPs demand, it is to be pleaded 


2 


oar 


pleaded. 



m 




If defendant’s bar to bU ; but where the defcndjint'^ 

demandex- tJemand exceeds the plaintiff's, it muft bh 

tlTa, mull* Si'^5*’ evidence upon the general iflue, and 
Jlive’it in nOticc of fct off. 

<;yidcnccn| on it,e gcner4l iflue, and give notice. 

If defendant’s And if the defendant's demand docs not 
demand do.;!, countervail the plaintiff’s, he fhould move 

vail plainiilPs, Court wlicrcin the adion is depending, 
ihuft move to for IfaVe to pay fo much money into court, as 
pHjf money with liis owii demand will be luflicient.to la- 
,nco court, tisfy the plaintiff's. 

May have Defendant pleaded the general iflue, but 

leave to with- CO give notice at the lame time of li 

jierai i/iueV Ict-off, and Upon motion in time the court 
and pav mo- gave leave to withdraw the pica, in oi^der to 

ney into 
eoui t. 




deliver it again with a notice of fct-olf. S(iy, 

The notice of fet-off fhould contain cer» 
tamty ; for the Ltgiflature defigned them to 
he in the nature of crofs adions, and there¬ 
fore they fhould have that certainty, fo that 
the plaintiff may be able to make 4 proper 
defence. 

yiroticeof A let-off reducing the plaintiff's demand 
ftt-oft reJu- under 40^, does not alfed the jurildidion of 

dcL‘i.d‘‘',lo«‘ i 48. i fo that if 

tootafieathe plaintiff rccover u, damages, he muft have 
jufirdi^tion. hi& coil's. 

In what ..c- Debt upon a fimple contrad may be fee 
tious there agairifl a fpecialty debt. Bull 176. A 
may eaci- j^nnple contrad, againfl debt upon an annuity 
bond, 2 Barn. 820. Mutual debts between 
this tefVator and executor, without fait, BuiL 
75, Simple contrad, againft debt upon a 
i^fe, for non-payment of rent, Ibid. 177. 
And adions where the demands are of the 
lame nature may be fet off, and a judgment 

in 



in k. B. may be fet off againft a judgmerftin 
the C. B. 3 ly'ils, 396. But notice offet-off 
need not be given by defendant in an adioft 
for money had and received to plaintiff’s ufe, 
where defendant had paid plaintiff his whole 
demand (except what he retained for his la¬ 
bour and fervicc). 4 Burr, 2134. 

But debt due to a man in right of his wife, whata /k- 
in ah adlion againft him, on his own bond, 
cannot be fet off. Bull, 175. Nor can a pe- notice giveiii 
nalty upon articles of agreement, though 
forfeited. Hid, Nor fimple contract for 
cloaths to a bail bond. Ibid. Nor can there 
be a fet-off in replevin, though the diftrefs 
was taken for rent. Ibid, 177. Nor can a 
bond be fet off at the fuit of aflignees of a 
bankrupt, to an aftion by tiiem, for goods 
ibid and delivered, i JVils, 155. A debt A<^e!>tb3rrM- 
barred by ftatutc of limitations, cannot be fet flat'/reof 
off; if pleaded in bar, the plaintiff may re- 
ply the ftatute of limitations. If it is given ofF. 
in evidence, on a notice of fet-olf, plaintiff 
may objeil to it at the trial. Bull, 176. Btr, 


Of j^aj)ins into Court. 

T his praflice was introduced for the 
fake of giving a party (who never had 
it in hi^ power to make a tender, or neglcdei 
to make one) an opportunity of ficisfying the 
debt for which the action had been com¬ 
menced, and like wife to deliver him from 
the neceflicy of proving the tender, if he had 
imade one. 


X 


Money 




Of Raping into cotitt. 


In what ac¬ 
tions money 
may be paid 
into court. 


' Money may be paid into court in all ac¬ 
tions where the fum demanded is a fum cer¬ 
tain, or capable of being afeertained by mere 
computation, without leaving any Ibrt of 
difcrecion to be exercifed by the jury: it is 
right and reafonabJe to admit the defendant 
to pay the money into court, and have fo 
much of the plaintiff’s demand upon him 
ftruck out of the declaration ; and that if the 
plaintiff will not accept it, he fhall proceed 
at his peril. 

In a<flioas on the cafe upon indebitatus af^ 
jumpfit, where there is a quoAitum meruit^ Str. 
579. i debt for rent, covenant for non-pay¬ 
ment of rent, Barnes 198.; and not repair¬ 
ing, Salk. 596.*, covenant in a fum certain, 
as 111 . for nocdreffing corn, 2 Barnes 229.5 
5/. for advanced rent for ploughing meadow 
ground, Black. Rep, 837.; replevin, where 
defendant avows for rent in arrear, Salk, 596. j 
ijeeiment for ra/, Sir. 576. St at. 4 Ceo. 2. 
e. 28.} nen-payment of mortgage-moneyStr. 
413,*, upon a charter-party of ajfreightnunty 
where the breaches arc only for freight and de~ 
murragCy 2 Burr. 11:'0.; trover for goods not 
being ponderous, the plaintiff l;as been or¬ 
dered to fliew caiife why iie iliould not accept 
them, Barnes 200. iravci' for mcirc)\ i Sir. 
142.', trover for jpccife ebatidy of an afeer- 
tained tjuantity .md quality, and imaicended 
with an/ circum'lanees that ran enhance the 
damages above its real value, but that its 
j^eal and afeertain.-d value njuii be the Ible 
r^lTQe.ifure of the damages, 3 Burr. 1344.*, 
debt for 5/. ior killing a harcy Str. 1217,1 for 
penalties on \}ee game lawsy beirg an acuion 

2 popular. 



Of Pa?tn0 Into Catitt» j&jr 

popular, 2 HhicL 1052.; uipon ^ polity af* 
furaiicet ^tat, \qQeo. 2. 37./ 7. j may bc 

brought into court upon the common rule of 
cour/e*, but in covenant upon a charter-party 
and trover^ and debt for a penalty,-the court 
muft bc fpecially moved upon an affidavit of 
the fads j but the court will not give the de¬ 
fendant liberty to bring money into court on 
ibme of the counts, and demur to the reft, 

Pra^l. Reg, C, P, 256. ; for the reafon of 
making the rule for bringing money into 
court, is to prevent vexation, and make an 
end of the caufe. 

Formerly the defendant, in an adion of 
debt upon bond, who had obtained the com¬ 
mon rule, muft have brought the whole pe¬ 
nalty into court \ but now this hardfliip is 
remedied by Stat, 4 Ann. c. 16. f. i-j. where¬ 
by it IS eiia«fl:ed, “ That if pending an atStian, upon 
“ a bond with condition, to be void upon payment 
“ of a lefs fum, the dof-ndant fliall bring into court 

al! tht; principal monty, and interest due, and 
“ colls ; the (aid money iliall be taken to be a full 
“ (atisfaol.on of the laid bond, and fliall difchargC 
“ defendant.*' 

Bond riven for money payable by inftall- Money dae 
meats, utjn is brought for the penalty on 
non pavment or one of them, the court will brought in, 
givt* Irave fo pay the money in arrear, and butnottoftay 

colts, but the plaintiff muft fign judgment the plaintiff 

with a ftay of execution, until there be a 
lailure in loiue future payment. 

Adlion was brought on a bond to leciire an 
annuity by inftallments, a rule was made ab- 
folute to ftay the proceedings, on payment 
of 3/. (the only inftallment due and colls) 
made abfolute. Barnes 288. 

X 2 


Leave 




On Tionc to 
pay inteteil 
half-yearly, 
and the pi in 
cipal in three 
years; Ica\e 
to pay intcri^ri 
and colh 
granted. 


Proceedings 
on baud fur 
payment u 
' money by in- 
fiall'ments, 
;i»d oh de¬ 
fault to fianJ' 
in force for 
tie whole 
film. Ihsll n->t 
be ilaid upon 
pa^tnenc of 
the inllaM- 
in'ents in ar. 

' ft-f. 


Of papinfl: ^onep into catirr. 

Leave was given to bring 3/. 5J. into court 
on a comnnon rule, with rcl'pedl to chei'eventh 
and eighth counts, there being nine in the 
declaration ; and as to the reft, to plead the 
general iHue, the flatute of liriiiiaiions and 
fet-ofF. Bar 7 ;cs 1'66. 

Like leave was granted on the common 
rule, and to plead plene (idmiuijlravit^ and the 
general ilFue to the whole. Ibid, 287. 

Debt on bond conditioned to pay 600/. 
and inccrelt, in three years from the date 
of the bond, by inftallments of 13/. half 
yearly, and 615/. at the end of the term, 
which is not yet arrived. On failure of pay¬ 
ment of iniereif, obligee brought his aflion ; 
and it was now moved to flay proceedings 
on payment of the intereft due : but the court 
ordered judgment to be entered for the whole, 
with Ihay of execution, on payment of the 
intcreil: due. Marfen ag^inll Touebett* 2 Black, 
Rep, 706. 

Bond was given to pay 496/. by inftall- 
mcrits; and if default made in payment of 
any one inftallmcnt or more, then to be in 
force for the whole, then remaining due and 
unpaid. On default bond was put in fuit; 
and after verdict it was moved to Itay pro¬ 
ceedings on payment of the inftallments due, 
with cofts, and per cur. Under this fpecial 
condition, the deft*ndant is not intitled to 
this, indulgence under either of the acts of 
4 £5’ 5 Ann, or 8 £/ 9 IV, 3, c. 11. I'his is 
not to relieve agairiit a forfeiture} for the 
plaintiff, at his peril, muft enter up his judg- 
for no moVc chan the rcftdue of the 
jplmcipal and intereft*, bDm fide d^\^^s•^nd un¬ 
paid. The plaintiff ha'd a to give time 

to 





Of Ipautng ^.oncg into Court. 



to the defendant, and to forbear profecuting '* 

his juft demand, provided the defendant 
woulrTpimcTtually dilcHargeit byjnftallmeftcs. 

By ncglc^Hng ftnicr'dO;' he Has loft the bene¬ 
fit of this coftcHxiotfT*and remains in the cafe 
of other debtors uptin1)ond. Difcharge the 
ruJe. Ibid. 95^-^' ^ 

After plea of general iftiie, leave was given 
to wicl;draw it, and bring into court ^2s. and 
plead fame again on terms. Barnes 269. 

Leave to plead bankruptcy to the firft 
count, and to bring money into court on the 
common rule, and plead the general ilTuc on 
the ocher, was given. Barnes 25^ 

If one defendant fufters judgment to go by 
default, and the I’ccond is ourlawetl, the third 
fliall not bring money into court. 2 Buuk^ 

Rep, 1C29. 

Judgment was arrefted, and confcquently Uponarreif 
no cofts on either fide; but the court order- ofjudRment, 
ed the money brought in to be paid to the to take 
plaintiff. Barnes 2S4. the money 

cut of court. 


Anions on the cafe for ininicdcratcly driving a In what ac- 
hired chaife, and for confiquem'ialdamages, 

87. i tr.efpafs for the mefne profirs in ejeUment^ iiurcouh!*^^ 
2 Wils. 115.; {ox dilapidations^ Str. 906. debt 
upon a bond to a Jheriff' conditioned for the ^ood 
behaviour of his bailiff \ and inter aha^ for pay 
ing money coUeUed for the fheriffs cafe \ upon a 
bond for the performance of a colhUcral agree-- 
ment j upon a counter betid ; trefpafs for taking 
goods ; replevin^ where it is not for rent, mo¬ 
ney cannot be brought into court. 

Defendant had brought money into court Mcmey 
plaintiff'would not accent fame, but proceed- 

^ , ccurt, pluia- 

X J ccl ^ 






of ^apitiiar into Cwtt. 

ijp’iiouiij pot cd to trial, and was nonfuited j upon which 
*aept, aud defendant moved in tlie crerifury, that in rc-» 
?'?ed°"de- plaintiff was out of court, he 

fcndantcould Height have the money back; but denied, 
""nothave ills-Afterwards plaintiff brought a new a<!^fcion, 
tuweJ. ^nd the court made a rule, I'hat the plamtiff 
•^'ionbem"^ have the ip.oney brought in if be tbou^t 

brought, the fit j but if not^ that the money brow^ht in Jhould 
couitmadca remain for the new atlion. Pradt. Reg. 2^0, 
rule that he & Ca-f. G. P. 36. 

thli^mnnrv- The lilcc rcfolution in a fimiiar cafe as 

ifnot, thaiit above, and gave leave for the defendant 

fliould remain bring money in, to the new ablion, Pradl. Reg, 
to the new « r ^ 

.a™. 25;.. . 


Inaftion on a The original defendant obtained judgment 
judgmentob- of nou-proJs, and then brought debt on that 

a^dlonina” jtidgment for the cofis, in whic'i he had 
fjrmerjadg- judgment by default; and afrerwards brought 
ment, exccu- another adion of debt on the laft judgment, 
tiooibud after and figntd judgment; W Inch lull judgment 
original plaintiff moved to let afide, on 
the defendant bringing into court the debt and colts of the 
paying into lecond judgment. On Ihcvving caufe, the 
court the debt court thought that he himft lf had given the 

Covered on^" provocation, and had been guilty of the 
the ftcoud. firft laches, and difeharged rule without cofts, 
ri'*- direfting execution to flay, as the money on 

' the former judgment was paid into court, in 

order to difeoun'enance fuch opprefiive pro- 
ceedings, a Bltr.k, Rep, 785, Simpfon v, 
j‘ Stone, 

, J^oncy paid Money v/as paid into court, plaintiff pro- 
fpW court c,e<?ded and recoveicd a lefs I'uin, whereupon 

lowered a^' moved in the treafury, that he 

Uii^\ defend- l^J^ve the money out of court, towards 

ant moved to his cofls, and granted. Barnes 
li.ve ihc (nonsy outof ccuit lowuids his cotU. 


Thirty- 



Aftet pay- '. 
ment ojf 
niy int6 • 
court,‘'p!«ii<- 
tiff*recci?er(l^ 
more, affld'^ 
catnc baPk* ' 
rupt; th^ 
fignftes nH^vtfdl 
to have tibe ' 
money pai4' 
them. 


Of ^oft^ ioto catirtv 

Thirty-feven pounds was paid into courtj 
plaintiff recovered a greater fum, and tto 
became bankrupt j the affignccs moved 0 
have the 37/. paid to them; but plaintifTs 
attorney infilling, that as he had been the 
means of obtaining the vcrdid, he ought firft 
to be paid his bill. Whereupon the court 
ordered his bill to be taxed. Ward to be al¬ 
lowed 7 /. 4J. received by him of plaintiff 
in parr, and then to be paid out of the mo- 
ncy in court, and the refidue to be paid 
to the affignees, Oujkn v. Obryan, Barnes 

* 45 » 


How to pay money into catrt. In aftions if rhefum 
where there can be no doubt but that 
you may pay money into court, 'tvz. (fiich 
as have been ftated) if the fum paid in does -i. 
not amount to more than 5 L then apply to 
the fecondary for a treafury rule for that pur* 
pofe, pay him 6 s,} take the rule to the 
prothonotiries ofiice, and the clerk will re¬ 
ceive the money, and put a receipt in the 
fnargin, pay him id. in the pound, ij. ^d, 
for receipt, and for entering plea 2s. more;, 
ferve copy of the rule on plaintiff’s at¬ 
torney. 

If it is more than 5 /. then a ferjeant’s If more, then 
hand to a brief is reeiuifite, and (if you plead P'®" • 
the general iffue) he figns it of courfe; ’ 

take it to the fccondaries as before, draw up 
rule, pay 6 s. pay the money to the pfotho- 
notaries clerk, and for every pound 1 d. and 
IJ. 4^/. for receiptentering plea 2s ,; ferve 
copy of rule on plaintiff’s attorney. 

X 4 . 




ife thf money 
'^'iixeptetl 
court, 

I 

fben how to 
firoceeS 
{he colls. 


Plaintiff*s at¬ 
torney, tho’ 
not fatisHcd 
with the funi 
brought in, 
may take it 
out, and pro¬ 
ceed on. 


|f defendant 
j)Ieads any 
other plea be- 
fides the ge¬ 
neral iffue, 
i^iid pay mo- 
jbey into 
court, he mull 
move. 


of into fiEoutist. 

If the plaintiff accepts the money out of 
court, and is content, he is then to apply tq 
the Secondary, and take an office copy of the 
i^ie, pay as. 6d, and get an appointment 
from one of the prothonotaries to tax the 
coffs; ferve copy of rule and appointment 
9n defendant’s attorney, when the coffs are 
taxed, if the fame are not paid (no demand 
jS',ncceffary), the plaintiff’s attorney may 
make up the iflue, and proceed to trial, and 
take a verdid for is. though the real 
demand is not fo much as paid into court. 
Sir . 1220. 

If the plaintiff be not fatisfied with the 
fum paid into .court, he may apply to the 
prothonotai'ies, and on producing an office 
copy of the rule, they will pay the money, 
on deducting the poundage and receipt, and 
then he may deliver the ilfue, with notice of 
trial; but if, on the trial, he does not re¬ 
cover a greater fum of money than what 
was paid into court, he will be nonfuited, 
and muft pay cofts to the defendant. 

If the defendant means to plead more 
pleas than the general ifiue, and alfo pay 
money into court, he muft then give brief 
tc a ferjeanr, with loj. 6 d. to move tq 
plead double, and alfo a brief to move to 
pay the money into court, fee ioj. 6J. 
each, to the lerjeintj draw up rules with 
the fecondaries, and pay into court the mo¬ 
ney, as in p. 311, j and ferve copies of the 
rules on plaintiff’s attorney i and delivet: 
plea 2t fame time, or file it. 






In the Common Pleas. 

Michadmas 'Term, in the 23d Year 
of King George the Third* ^ 

Akmuder Dem again (1 Rkhard Fenny Mtn- Rule to pa^p' 
day the 10th of Novemhr, It is ordered^ 

Thiic the defendant fliall pay to the plain- 
tiff> to his attorney, 10/. together with 
his colls, to be taxed by one of the protho- 
notarics of this court, if the plaintifl’ will 
accept thereof, in full difeharge of this fuitj 
and that thereupon all proceedings in this 
a<l:lion lhall be ftaid : but if the plaintiff wiH 
not accept thereof in full difeharge of this 
fuit, that then the defendant lhall imme¬ 
diately bring the laid 10/. into this court; 
and the faid 10/. diall be confidered as 
llruck out of the declaration, and be paid 
out of court to the plaintiff or his attorney ; 
and upon the trial of the iffuc, the plaintiff 
fliall be permitted 10 rake a verdict for lb 
much only as he lliall prove beyond the faid 
JO /. 


On the ■ motion of $cr~ ■! 
jeant Walker^ for tht V By the Court* 
defendant. ' 

■ Entered. Gerrard* 

t 

N. U, The defendant mull lake care to produce 
this rule at the trial. 


If the plaintiff delivers the iffue after ho Ahhc* ifTue 
has taken the money out of court, and delivered 
gives notice of trial, yet he may, on mo- 
tion, be admitted to tax his colts up to on payrociu 

the of coils. 



Mmtt* 

‘ may the time that the money was paid into courts 

' S^ruie for payment to the defendant of his fubfc* 

eofts. quent cofts, Barnes 282. Davies v. Manjelh 

Payment of payment of money into court is an 

money into acknowledgment of being liable to the ac- 
ijoflrt is an tion, 4 Burr, 2640 . 

acknowledge 
mem of the 
a^ion. 

Xenher* 


Tender. fT^ENDER comes from the French 

dre^ in Latin offerre^ and in a legal 
fenfe denotes as much as carefully to oiTer, or 
circumfpedly to endeavour the performance 
of any thing belonging to us; as to tender 
rent is to offer it at the time and place 
where and when it ought to be paid ;• and it 
is an ad done to fave the penalty of a bond, 
and of money for rent, or contrad, before 
diftrefs or adion brought. It may be made 
in purfes, or bags, without /hewing, dr tell¬ 
ing the fame, for it is the receiver’s bufinefs’ 
to put it out, and tell it, Co. LU. 208. a ,; 
and it mull be by offering the bags to the 
plaintiff, and not holding them under his 
arm. Noy, 74. And every tender at the 
common law, or which is given by ftatute, 
muft be made before the writ fued out. 


BrowrCs "Tend, 9. Sec 21 Jac, 1. c. 16. /. 5, 

,'I» pleading There is a difference in pleading a tender 
, 5,-f, in an adion of debt, and in an adion on 
' praysthe cafe; in debt, tue damages are but ne- 
de. jpilTary, fo that in pleading a tender to fuch 
** the defendant muft pray judgment of 
f cafe de afSb* cc damage j” but in ajj'umpfit, the- da- 


j^amnist • 




m^gcs arc principal, and he is to pk^ld, . **i:*^> 
always ready with a prtffert hie in turi^y ■ 
and pray judgment de ulterUribus damnis** " . 
Salk, 622. 3 >.alL 344. 

If a tender at the day, of corn, or of anyTcader 
other goods of a periftiable kind be plead- 
ed, with a refufal, there is no need to plead 
‘‘ uncore prijl^ Itiil is ready.” 9 Rep, 70, 

I Inft, 207. 

Wherever the debt or duty arifes at the when to fay 
time of the contract, and is not difeharged touts temps 
by a tender and refufal, it is not enough forPf^*^ 
the party who pleads the tender, to plead ** 
tender and refufal, and uncore prifi\ but 
he mufl: alfo plead touts temps prijiy* 
that he has ahoays been ready” Salk. 622. 

12 Mod. 152. Carth. 413. 

Every requilke which is in a particular te . 
cafe necefiary to the validity of a havc”be«i 

muft, in pleading fuch tender, be ihewn to complied 
have been complied with, clfe the plea is not with, elfe 
good. Salk, 624. ■ 

Tender of Hock mud be at the laft part of Tender of 
the day it can be accepted, Str. 777.; 
the ufual hours mult be fet forth. Ib/d, 832. 

A plea of tender ought ftridlly to be pleaded within what 
in the fame manner as a plea in abatement, urne the ple^i 
viz, m four days after declaration delivered, iPj^S^ V* ^ 
delivered four days before the end of the*’®**’ 
term; and if delivered before the eflbign 
day of a term, then it ought to be pleaded 
within four days of the next term, as a plea 
of laft termy or you mull have a treafury rule 
for that purpofe. 413. 1 Barnes 2^ 

361. ,'But if the defendant lives at a great ./ 

diftance in the country, fo that his attorney 

cannot 





cannot deliver the plea in due time^ the 
court will give time to plead a tender, as of 
the firm in which the declaration xvas delivered j 
but fuch application fliould be within the 
four days, or at Jeaft as foon as it poflibly 
can, without any delay on the part of tlie 
defendant. Barnes This being a fiir, 

honeH plea, there can be no doubt but that 
k may be pleaded after a judge’s order j 
and it has been granted by Mr, J. Gotddy 
altho’ not as yet folemnly determined by the 


After demur¬ 
rer and a- 
mendment 
soide of the 
declaration 
may plead a 
tender, 
will not per¬ 
mit the plea 
■ to be with¬ 
drawn, and 
plead non af- 
fumpiit. 

Money ten- 
tiered mnft be 
paid into 
tqurt; and 
how done be- 
plea. 


court. 

After demurrer to a declaration, and 
amendment made, the court gave leave 
to defendant to plead a tender. Barnes 

359 - 

After pica of tender, and money brought 
into court, the court will nor admit defend- 
arrt to withdraw his plea, and plead the 
general iiilie. Barnes 1235. 

The defendant’s attorney mufi: pay the 
money tendered into the hands of the protho- 
notaries, who will give a receipt for thefarnc 
in the margin of the draft of plea; pay 
him %d. per flieet, receipt 1/. 4^. and no 
rule is drawn up to pay the money into 


court. 


• ^tion mull If you plead non affum^/it to the whole of 
he made to declaration (excepting no part), and a 

'f^^Diit"o alfo, then the court mulb be moved 

'■gji, and a to plead double ; but if non affumpjfit is 
pleaded to part, with a tender as to the 
re(]dae> then the plea may be delivered or 
filed without motion ^ but it muft be figned 
by a forjeant, fee 10 s. 6 d. Vide p. 3x9. 

A ri.t<Ii£ 







A right to damages, on account of non- Prdh* rfemand 

payment of a debt, or non-performance of 

a duty, may, after being taken away by si 
tender and refufal, be revived again by a 
demand, fubfequent to the tender and're¬ 
fufal; a new caufc of action arifes from the 
non-payment or the non-performance thereof, 
upon lucft demand, 5 Bac, Mr, 12. Brownh 
71.; and therefore the pJaintifFmay reply fuch 
fubfequent demand, and refufal by the defen¬ 
dant, which, if proved, plaintiff muft have 
a verdict. 


If the plaintiff take iffue on the tender ff plaintiff " 
only, he muit not take the money out ' 

court, for by taking Jt he admits the lame ^art not 
to be right; and judgment is given for the moneyout of' 
defendant to go qiiit as to that plea; but if court; * ■' 
he take the money out, and means to pro- butif heroiyj 
ceed for further damages, he may enter an ‘ i’, 

acquittal as to the tender, and proceed on 


the general ifiue for the refiduc. 


mages. 


“ Tender of amends may be made by lender by . ! 
“ juftices of the peace, within a month after juftices. 

“ notice given of an action intended to be- 
“ brought agaiiift them for any thing done 
“ by them in the execution of their office, 

“ and they may plead the fame with Not 
Guilty, and any other plea, with leave 
of the court; and in cafe they fliall neglcifb- 
“ to make fuch tender, they may, before 
“ ifllie joined, pay money into court,” 24. 

Geo. 2, c, 44. y'. 24. Before ^ jultice is al- . 


lowed to pay money into court, on an action 
of falfe im.prifonmenr, it mult appear that 
he is fued as a juftiqe, for f^me milbehaviour 
in his office. 2 Black, Rep. 859. 


The 



fit. 


The defendant may, to a trefpafs quare 
chufum fregity plead a difdamery and that the 
trerpafsi was by negligence, or involuntary, 
and tender of lufiicient amends before a^ioa 
brought; whereupon, or on fomc of them* 
the plaintiff fliall be enforced to join iffue. 
Stat» 21 . Jac^ I. r. i 6 . 

Under diftrcfs Tender may be made before action, for 
fof rent. unlawful aft done by a pcrfon who hai 

diftrained for rent juftly due, 1 1 Geo, 2. r.19. 
/. 20.; likcwife in diftraining for nK>ncy 
juftly due for the relief of the poor, 17 Geo, 
2. c, 38. /. 10. 

ilny worey ^ tender in any money coined at the Minty 
coiaed at the Upon which there is the king’s (lamp, is 
good, good; for all Inch money is good in pro- 
portjon to its value, without aptoclamaiion. 
Salk. 446. Comb, 387. 

Toan avowry avowry for damage feafant in reple** 

^fan^when tender muft be pleaded to have been 
tender to be made before impounding; for it is not within 
made. the fiatuU ofjac. i. which goes only to trel- 
pals, where tender of amends may be pleaded 
10 have been made at any time before aftion 
brought. Lutw. i(;^6, 

la ap^eiin 'fo an avowry for rent, the plaintift* may 
plead a tender and refufal, without bringing 
.plevin, the the money into court, becaufe if the dilcrels 
money ought were not nghtfiill / taken, the defendant muft 
yottobe anfwer the plaint'S' his damages. Bull, 60. 

5 ‘* 4 . 

But if the diflrefs were rightfully taken, 
the plainrifT cannot plead tender of rent and 
cofts, m bar of an avov^ry lor rent in any 
cafe, unlcfs die dillreU was made of corn, 
gials, Uc. piovving on the prendfes; and 

then 



§tf 

then fuch plea is given by ii Geo, 2. £, 19. 

/• 9 « 

A tender of a bank note as moneys is not Bank note no 
finely ipeaking a good tender j but if the tender* 
tenderer offer to get money for the note, 
this makes it a good tender. Lq, Caf, Abr, 

319. ^ame do£li me by Lord Mansfield at Gutld^ 
hall, HtL 16. Geo, 3* 

On a plea of tender, if the money be not money 
paid into court, the plaintiff may lign 
ment. 

Sti\^2int But land moved to plead fcveral Defendapt 
pleas to a declaration in cale, upon pro- plead 
inifes; \\l, non ajjumpfit to all the counts, 
and a tender, which was oppolcd by Ser- courts, and t 
jeant Le^ghy who infilled that the coiiile and tender as ta 
practice of pleading a Unaet^ is, to plead it 
to I-arty nun i, .pfu as to all the refty 
and of that opinion was the court, and re- 
fufed to give leave to plead von ajfwnpfit to 
th^ whole declaration, and a tender as to 
pait, Doi^iga I V. Bowman, 3 JVtls, 145.: But 
be may plead ren aJjutApfit as to all the pro- 
iniles, except as to a certain lum, parcel of 
thcfc/eral luui» a ti tio icd in the declara¬ 
tion, and as to that lum, a tendery 2 Black, 

Rip. 723. potwuhflanding the calc in 2 
Burnti 293. 



A S pleas in ab itcmen’- en'-er not into the Rtflnajow. 

merits of the cau e, but are dilatory, 
the law has laid the follow 103 reflridlions 
on them; Jfinl, B; the it, c, 16, 

“ No 



I?1 '' 


^annot be 
be>' 

*}* s * 

leaxs. 


No ailatory plea is to he received mtlefs eft 
oath, ami proballe caufe fLev^n to the court. 

2 . No plea, in abatement /ball he recehed after 
a rerpondeas ouftcr; for then they would be 
pleaded in infinitum. 2 Saund. a\. jdiy, ’That 
they are to be pleaded before imparlance, accept 
•where the declaration is delivered too late, Jo as 
the rule cannot be given, or where the defend^ 
ant is intitkd to one. 4thly, That when ifjue 
is joined on them, they fonlt he perempury^ 

2 Show. 42. 6 Mod. 2^6.; and the judgment 
lhall ht quod recuperet, becanfe the defendant 
chiding to put the whole weight of his caufc: 
upon this iliiic, when he might have had a 
plea in chief, iS an admittance that he had 
n6 other defence. 10 Mod. 112. Sir 532. 

On a plea in abatement no advantage can 
be taken of the declaration i for nothing but • 
the writ is then in queftion, for nothing ell’c 
is pleaded 10, Car/h 1^2. 3 Lev, 37 ; nor in 
fuch pleas which relate to the perfon there is 
no necciTity of laying a venue, for all fuch\ 
pleas are to be tried where the aftion is, laid. 
SalL 4. pL 14. Cartb. 363. 12. Mod. 125, 

A plea in abatement cannot be pleaded 
before the defendant is in court, becaufe he 
does not anfwer to the procefs of the court,, 
which formerly was returned and read at the , 
bar. If he appeared, the Counter read the 
writ to the court in his prefence, and he 
was to plead thereto in four days, unlcfsfpe- 
cial leave was given by the court; becaufe 
the perfon coming by the procefs of the 
court ought not to have time to delay the 
plaintiff. Cilb. N C»l\ 52. . 



And the faid Mary in her own proper per- Coverture 
fon comes and prays judgment of the ori- w 

ginal writ of the faid Jcbnt bccaufe flie fays, 
that (he now is, and before the ifluing forth 
of the faid original writ of the faid ycbft, was 
and ever fince hath been, covert and married 
to one William Morris then and ftill her huf- 
band, to wit, at London aforefaid, in the pa- 
rifli and ward aforefaid, and this the faid 
Mary is ready to verify j wherefore bccaufe 
the laid William Morris is not named in the 
faid writ, the faid Mary prays judgment of 
the writ aforefaid, and that the fame may be 
quafhed, &c, 

Kajh Grofi, 

And John SfouL againfl whom the ori- Mif/mmer 
' ginal writ hath been ilfued, by the name 
'fbomas Sfout, in his proper perfon comes and 
pleads, that he was baptized by the name 
of yohnj to wit, at Wcftminjler aforefaid, and 
by the name ol’hath always hitherto 
lince his baptifin been called and knowai; 
without this, that the faitl John now is, or at 
the time of filing forth of tlie laid original 
writ of the faid James was, or ever before had 
been, or ever lince hath been called by the 
chriftian name of *thcmns^ as by the faid 
writ is above fiippofeclj and this he the faid 
John is ready to verify i wherefore he prays 
Judgment of the faid writ, and that the lame 
may be quaflied, &c, 

Thomas Walker. 

The defendant is to deliver his plea in 
writing on paper (ftamped with a treble 

Y penny 



abatement. 

/ i* '* 

penny (lamp) to the plaintiff's attorney, 
Aiicb, 1654. i and if there be no fuch attor¬ 
ney to be found, or being found refufeth 
to accept if, then the plea may be left in 
the office. Ibid. N. B, But now the prac¬ 
tice is either way. 

In the Common Picas. 

James Letch^ Plaintiff, 
and 

jehn Stout, fued by the name of 
Ih'jnas Stout, Defendant. 


Afliflavlr. Stout, cf mealman, the 

deiendanc in this caufe, maketh oath and 
lairh, 'I'hat the plea hereto annexed is true in 
iubruince, and matter of facl. 

Sworn, eJi John Stout, 


To be fworn before a judge, and ingroffed 
on a treble penny fiampt paper, and an¬ 
nexed to the pi 


Rtplication And the laid James fays. That notwith- 
to a plea o[ ftandiiu*; any rhinj:; by the laid J-hn above 

thefurname, pleading d, the laid writ ought 

that defend- not to be qualhcd, becaufc he fays, that the 
ant is known laid Joh7i, at the time of fuing forth of th«f 
as well by rue 'jantes, and before, was 

thcr. called and kiiovy'n as well by the name of 

Hady as by the n me of Oddy, as by the faid 
writ is above luppofed; and this he prays 
may be inquired td' l)y the country, &c» 


T. Walker • 


And 







$0 


And the faid John in his own perfon comes Pa^tnerWp 
and defends the wrong and injury, when, 

Cs?r, and prays judgment of the writ afore- ^ atement, 

faid, bccaufe he fays, That the aforefaid fup- 
pofed promifes and undertakings in the faid 
declaration mentioned, if any were made, 
were and each of them was made bv the faid 
j'ohi Mead and John Charles Rcherts 

and Michael Tree, jointly, and not by the 
faid John Meed only, which faid John IVil^ 

Jon^ Charles Roberts^ and Michael arc llill 
alive j to wit, the faid John iFUjon^ in the 
ifland of the faid Charles Roberts^ late 

at LiverpocC in the county of Lancafler^ but 
now on a vovaore at Tea, and the faid Michael 
Leiv^ in ] ri'^rpcol aforefaidi and this the faid 
John Mead is ready to verily; wherefore, be- 
caul'e ih.e fiidi Jehn ItilfoVy Charles Roberts^ 
and Michael T'd'io arc not named ifi die laid 
writ, the faid John Afcad pra\s judgment ot 
the faid writ, and that tlic fauic may be 
quafhed, (Lc, 

r. Walker, 


How to enter a cajfetur hreve in cafe the CaiTetur 
plea Bled be true.—C^ct a roll from the pro-^^^'"^* 
thonotaries of riie term declaration is of, and 
enter the whole declaration and plea thereon, 
and at the foot of the plea enter the cafjetiir 
breve thus: 


i'fhC' thereupon rhe faid T'. IV, fays, That 
he canri^iKilCy the faid txceprions of thefiid 
J, K, above by his plea r, ken to his faid wrir, 
but admits the fame to be true; therefore 
it is confidered bv the court here, that the 
faid writ of the faid L. IV, be quafhed, 


y 2 


Take 



52'4- 96atiimnt. . 

Take the fame to the protlionotaries ofBc® 
and docket ir, pay for the entries i&r 
fiiect, then fuc out a new writ. 


^general 

General If- H E general ilTue, or general plea is, 

X what rnivcrllrs, thwarts, and denies ac 
once the whole declaration, without offering 
any fpecial matter whereby to evade itj as 
in trelpafs cither vi et armiSy or on the cafe 
von cidpiiLilis^ not guilty j in debt upon con- 
tra6t, mi ucbcty lie owes nothing? in debt on 
bond, non eft ftdluKh it is not his deed, or 
on an aii'umplir, ?io7i eiftumpfity Jie made no 
fuch pyi'o.niie. Or in n real action, vtd torty 
no wrong done? nul d'JJciJiny no diffcifin? and 
in a writ of right liic niiJ'e or iffuc is, that 
the lenai i lias inure rin'iL to hold, than the 
dcij;.iijvl.MiL ii.is to '^’.emand. Thelc pleasure 
caiii j the pe'ieral irfue, hccauie by import- 
iinr an abloluic and General flcni.d ot what 

•w • K 

is allcdged in the '.leclaratK.'n, they amount 
ai once ctj an ifiue, by which it is meant a 
fact aihrmed on one fide, and denied on the 
other, 

y No general net\l h-c fi 'ni'd bv a ftr- 
jeanf, but it is ro i)c ipgroireil and delivered 
on a rrebie penny I’l imp: jvaner, or filed with 
the prothonotary, pay -is, 

N n afloinp- And ili<- l.iid ')ob'u by Li, C, lus attorney, 
comes and defends the wrong and injury, 
when, &ic. anti fays, that he did not under¬ 
take and promlfe, in manner ard form as 
the fa d Li, hath above thereof complained 

at.Tainfl; 
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againft him, and of this he puts himfclf upon 
the country, &c. 

And the laid Jihn^ by R, C. his attorney, N^n ell f.c-* 
comes and defends the wrong and injury, turn, 
when, and lays, that he ought not to 
be ciiarrcd with the faid debt, by virtue of 
the laid writing obligatory, becaulc he faith, 
that the laid writing obligatory is not his 
deed j and of this he puts himfclf upon the- 
country, 

And lays, that he ought not to be charged :;r>n rfl f:c- 
with the payment of the laid debt, by vir-f'J'o to a'’ 
tuc of tiie laid indenture, becaulc he faith, “ 

I ^i**i*j • I’ll j •nuco*uic» 

that tiie laid indenture is not nisdeed ; and 

of this he puts himfclf upon the country. 


And fays, that he docs not owe to the Nil debet, 
fiid plaintiir the faid ico/. or any part 
thereof, in manner and form as the faid 
Richard hath above thereof complained 
againll him; and of tliis he puts hitofelf 
upon tlie country, 

That he dorli noi owe to our f.-iJ lor*! Nil debet to 
the king, and to the i'liu RJilud^ w’lo tu".. ::s 
nforcfaid, the faid 100/. or any jiur theietjf, 
in manner and form ns the faid A’-v/v./v' i.aih 
above t!u-i\\)f complnirvd nLuilnic him ; and 
of this he puts himicii upon the conn try. 

That the biid .'/. A. In his life-time did ’■'on ufi'ior'f'i't 
not undcrralvc* and proiiii in manner and 
form as the laid A’:cA';v/lialh ab<;ve tnertoi’^^^''^* 
complained againil' him ; and of this he puts 
himlclf up/on the counuy, cv. 

That he dodi nor detain from the laid to .in n 
Richard the laid indenture of Icalr, in man- 

Y 3 nrr 
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Kot in 
trcrpals. 


IQueiai. 

ner and form as the faid Richard hath above? 
thereof complained againll him; and of this 
he puts hinjl'elf upon the country, (^c. 

That he is not ginl'.v of the trefpafs afore- 
fiid above laid to . lur .e, in manner and 
form as the faid Richard hatii ab^'^'e thereof 


Not g’.iilfy i» 
trtrv..!'s and 
alfault. 


Not g'-’Ilty in 
caie. 


Non afTutnprt 
at|Ci a to u* 


complained againfl: hinij a-id oi uiis iic puts 
hin.lelf upon the country, 6:V. 

That he is not guilty of ilie trefpafs and 
affault, in manner and form as the faid 
Richard hath above tlicreof complalntai againft 
him; and ot diis he puts hinifeh' t:poii the 
coniur\s G'r. 

d'har he is not guilty of the premifes above 
laid to ins eli.irge, in mannei and form as 
the laid Pdcbi.rd hatii above tlierccn eom- 
jilained againH" him; and of ilils he puts 
Iiiirifelf uoon the country, e; . 

And the laid Joh'-'i, by 'J, S, his attorney. 
Comes and defends the wiong and injury, 
when, and fays, tliat he did not pro- 
mife and undertake, in marnier and form as 
ti'.e h-id R.n'niu'.n liatli above tliereof com- 
l i.dncd agaii.'.t liiiii; and of this he puts 
himielf upon the country, iPc. 


(n tlie Coii'.mon Ideas, 

Benjavnn Plilpot, PlaintifTj, 
."'etween and 

'Join Shears^ Defendant. 


Kuecic of lit- *^bike notice Lijat the above defendant will 
off *:>r w r;; at tlic r;'al of tliis caufe give in evidence, 
anJ !.:b''u , .u’jsl infill, riiat .!ie ’.-laintiif before, and at 


with ho.Jvs, 
&c. 


the time of the commencement of this fuit, 
was, and ftill is indebted uqio the faid de¬ 
fendant 






fcndant in the fum of aoo/. for the ufe and 
hire of divers horfes, mares and geJdings, by 
him tile faid defendant let ro hire to the faid 
piaiiivifF, and at his requtft, and for the car¬ 
riage of tii^-ers goods, wares, and merchan¬ 
dizes of the faid plaintifi*, at his like requeft, 
i.i divers waggons, carts, and other cariages 
of Line f.iid dei'endanr, a'd ar liis like requeff; 
and for the work and labour of the faid de- 
fcndaiir by IdiTx and his fervants, with his 
'.5, carts, v.'aggons, and other carnages 
dor.c and performed for the laid plaintiff, 
and at his like rcquefcj and alfo for the work 
andi labour, care and diligence of the fiiid 
defendant, by him before th.en done and 
pcriormed for the faid plaintilf, and at his 
like rcqoefl: j and alfo for money paid, laid 
our, and expended by the defendant for the 
faid plaintiff, and at his like requeft ; and 
for money by tlic faid dcfeniianr before then 
lent and advun’cd to the faid plaintiff, and 

at his like re(!u<-i'! : and for liionev by rlie 
/ » 

fiid pi linti-f I'.u! aivl irceivtd to and for the 
ufe of the f.iidi defcr.danr, and for divers 


goods, wares, and merrhanciixes by the faid 
defendant hefoic that rime fold luul delivered 
to the faidi |}iain:iir, aiul at his requeft; and 
for money due and oiving from the laid 
plaintiff to the faid tlefendanc upon an ac¬ 
count ftated between ihcfn ; wiiieh faid fum 
of 200/. is ilili due anti owing from the laid 
plaintiff to the faid defendant, and out of 
which fum, he r!ie Uid defendant will at the 
trial of this caule, let off and allow the faid 
plaintiff, lb muefj againft any demands to the 
faid plaintiff, to be proved at the fa'd trial, 
as will be fufl’icient to facisfy fuch demand, 

Y 4 pur- 
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Notice of frt- 
off on a 
rcent iu the 

K. B. 

N. B. Put the 

»<!« I 

full 


|)urruant to the flatute in fuch cafe made and 
provided. Dated the jithday of Novem¬ 
ber y 1783, Yours, fsff. 

To Mr. B, Plain- J. 6. Defendant’ll 
tiiT’s Attorney. Attorney. 

In the Commmon Pleas. 

Edward Wills y PlaintifT, 
Between and 

J.ecnard Hilly Defendant. 

Take notice. That the above defendant 
will, at the trial of this caufe, give in 
evidence and infift, that he tlie faid defend¬ 
ant heretofore, to wit, in tliis prefent I'rimty 
term, in the twenty-third year of the reign 
of our Lord the ik»w King, in the court of 
our faid Lord the King, before the King 
himfelf (the faid court then and (lill being 
liolden at Wejlminfiery in the county of 
Middlefex) by bill, without the writ of our 
UiA Lord the King, and by the coiifidera- 
fion and judgment of the fame court, reco¬ 
vered againfl; the above-named plaintiff*41/, 
loj. which, in and by the faid court, were 
then and tliere adjudged to the laid defend¬ 
ant, for his damages which he had fvdlained, 
as well by reufon of the not performing cer¬ 
tain promifes and undertakings then lately 
made by the fai 1 plaintiff to the laid de¬ 
fendant, and whei“of he die faid plaintiff 
W'as convifred, as for his cods and charges 
by him about his Aiir in that behalf expend¬ 
ed, as by the record and proceedings there- 
ofg remaimp.g in the fiid court of our Lid 
Lord the King, before the King himfelf, to 
wit, at IVeJlminJler aforefaid, more fully ap- 

l^eura 5 




pears; which faid judgment is ftill in fuU 
force and efFe(fl, not reverfed, fatisfied, or 
otherwife vacated; and that under and by 
virtue of the laid judgment, he the faid 
plaintiff, before and at the time of the com¬ 
mencement of this fuit, was, and Hill is, in¬ 
debted to the faid defendant in a large fum 
of money, to wit, in the fum of 41 L loj. re¬ 
covered thereby 5 and out of which faid fum 
of money, he the faid defendant will, at the 
faid trial, fet off and allow to the faid plain¬ 
tiff, fo much thereof againft any demand 
of him the faid plaintiff,, to be proved at 
the faid trial, as will be fufficient to fatisfy 
and difeharge fuch demand, according to 
the form of the ftatute in Ibch cafe made 
and provided. Dated, tffr. 



Special 0lea0. 


A nd the faid John^ by J. B, his attorney. Non alTtwifh 
conies and defends the wrong and in- fit, infra fe* 
jury, when and fays. That he did not 
undertake and promife, in manner and form 
as the faid Richard hath above thereof com¬ 
plained againft him; and of this he puts 
himfclf upon the country, And for 

further plea in this behalf, the faid John^ 
by leave of the court here, for this pur- : 

pofc firfl: had and obtained, according to 
the form of the ftatute in fuch cafe made and 
provided, fays, that the faid Richard ought 
not to have or maintain his aforefaid adlion 
thereof againft him the faid John^ becaufe he 
faith, that he did not undertake or promife, 
at any time within fix years next before the 

Y 5 day 



iVi'*-"' 



||t«pliCati«n. 



clay of fuing forth of the original writ of the 
fiid Rtcbard, in manner and fornl as the 
faid Richard hath above thereof complained 
againft him the faid John j and this the faid 
Join is ready to verify : Wherefore he prays 
judgment, if the faid Richard ought to 
have or maintain his aforefaid adion thereof 
againft him, tffc. Napj Grofe, 

And the faid Richard^ as to the faid plea 
of the faid Johriy by him fecondly above 
pleaded in bar, fays, that he ought not to 
be barred from having or maintaining his 
aforefaid adion thereof againft him, bccaiil'c 
he fays, that the faid 'John did, within fix 
years next before the day of fuing forth the 
faid original writ of him the faid Richard, to 
wit, on the day of in the 

tbe norTaf- year of our Lord 1783, at IVeftminfler afore- 
pfit. faid, undertake and promifc, in manner 
and form as the faid Richard hatli above 
thereof complained againft him 5 and of this 
he puts himfelf upon the country. And 
the faid John doth the like, Csfr. There¬ 
fore, as well to try this ifluc, as the faid 
ocher ilTiie above joined, the fticnli* is com¬ 
manded, that he caufe to come here, on the 
morrow of All Souls, twelve, (sc. by whom, 
and who neither, (^c, to recognize, i^c, 
becaufc as well, (^c, J. C. 


B. Add 
fiiBiIuer 


y^hfi, by R. P. his attorney, 
Knouey comes and defends the wrong and injuiy, 

Hg i when, (dc. and lays, that the faid Rnhaid 

ought not to have nis afoicfaid aftion there- 
Hr^d. maintained againft him, becaufc he fays, 

that th€ faid Ktchard, at the time of the 
filing forth of the original writ of the faid 
Richard againft the faid Jchti, and bf*fore, 

2 chat 



that is to fay, on the ift day of ^une^ in the 
year cf our Lord 1782, at U’ifiminfter afore- 
faid, in the county of A'lidcilefeXy was and 
ftill is indebted to the faid John in more 
money than the money due and owing from 
the laid John to tlie faid liichardy upon or 
by virtue of the fev^^ral promifes and under¬ 
takings in the laid thclaration mentioned, 
(that IS to fay), in the fiim of too/, of law¬ 
ful money of Great i.ritainy for lb miifh 
money of the faid Jckny by the faid John to 
the faid Kichardy and at his fpecial inllunce 
and rcqueli, before that time lent and ad¬ 
vanced; and in the further fum of lO;/. 
of like lawful money, for fo much money 
before that time paid, laid out, and expend¬ 
ed by the fiid Johuy to and for the uft* of 
the faid Rkhardy and at his fpecial iniUnce 
and requell'; and in the further fum of lOo/, 
of like lawful money, for money by the faid 
Richard before rhar time had'anci received, to 
and for the ufe of the faid John, And the 
faid John further fays, that the faid feveral 
fums of money fo due and owing from the 
faid Richard to the faid John^ as aforefaid;^ 
exceed the damages fultained by the faid 
Richardy by reafon of the not performing the 
faid feveral promilcs and undertakings of the 
faid John, in the laid declaration mentioned; 
and that out of Inch feveral fums of money, 
he the faid John is williiig, and hereby offers 
to fet ofl'and allow to the faid Richardy fomuch 
money as the damages fullained by the faid 
Jvhlardy by realbn of the not performing 
of the faid feveral promifesand undertakings 
of him the laid John, mentioned in the faid 
declaration of the liiid Rkhardy amount un- 
> to t 




Speeial pewf. , 

to j and this the' faid John is ready to veriry. 
Wherefore he prays judgment, if the faid 
Richard ought to have his aforefaid aiStion 
thereof maintained againfe him, ^c, 

NaJJj Grcfe, 

Replication. And the faid Richard fays, That he, by 
i * rcafon of any thing by the faid John above 

in pleading alledged, ought nor to be barred 
from having and maintaining his aforefaid 
action thereof againft tlie faid John^ becaufe 
he fays, that he the faid Richard was nor, nor 
Is indebted to the fiiid John in manner and 
form as the faid John hath in his aforefaid 
plea above alledged ; and the fhid Richard 
prays, that this may be inquired of by the 
country ; and the faid John doth the like, 
Therefore the fiieriff is commandrtl, that lie 
caule to come here, on the moi row of All 
Souhi twelve, (sic. by whom, and who 
neither, (Ac. becaufe as well, (Ac, T. IV. 



]3atisfa£tion 
pleaded in 
liiicharge of 
i^e pruoiiies. 


And the faid John^ by vV. U, his attorney, 
comes and defends the wrong and injury, 
when, (s‘c. and lays, 'i'hat the iMd RiAjr.l 
ought not to have or mainra'n his arorefiid 
adlion thereof againd him, keeauf, hr ijys, 
that after the making of the I'evcral proirdfes 
and undertakings in the faid deciLUMtion 
mentioned, to wir, «jfi tlie firft day of 
ill the year of oiu Lord at l.ordon 

aforefaid, in the parifn and ward aforefaid, 
the faid John then and there deliv^-rcd to the 


hdAfX Richard one hogibead of lugar, in full 
f^cisfaCtion, and dilehaige of the faid fevcral 
■promifes and undertakitigs in the laid decla- 
ration mentioned, and which faid hogOieivd 

of 




Special peaff. 

of fugar the faid Richard then and there ac¬ 
cepted and received, in fulJ latisfadion and . 
difcharge of the faid feveral promifes in the 
faid declaration mentioned ; and this he the 
faid John is ready to verify; wherefore he 
prays jiidgmenr, if the faid Richard ought to 
have or maintain his aforefuid action thereof 
againft him, iSc, J, C. Bolton, 

And the faid Richard as to the faid plea of RepIicatJ<n» 
the faid John^ by him above pleaded in bar, 
j'ays. That he, by reafon of any thing by the 
faid '/ohn above in his aforefaid plea alledged, 
ought not to be barred from having and 
mainlining his aforefaid adion thereof againft.. 
him, bccaulc protefting that the faid John • 
did not deliver to him the faid Richard the 
faid hogfiientl of fugar in the faid plea men¬ 
tioned, in full fatisfaclion and difcharge of all, 
or any, or either of the faid promifes and un¬ 
dertakings in the faid declaration mention¬ 
ed : Nevcrthdcjs^ for replication in this be¬ 
half, the laid Richard ra\s, that he did not 
receive or accept the faid hogdiead of fugar, 
in full faiisladion or dilchargc of the faid 
pn>mifes in the faid declaration above men¬ 
tioned, or of any or of either of them, in 
manner and form as the faid Richard hath 
alxive in iws aforefaid plea in tii.it behalf al- 
ledged; and this tlie laid John prays may be 
inquired of by the country ; and the faid 
Riihard doth tlic like, idc. Therefore, 

IValker, 


. And the faid 7 '. by A B. his attorney, P'wof lentVt 
comes and defends die wroni: and injury,'”*}*®'*^*'®*® 

w^lien, , 


sifi 




both courtSt 




V " C 

ti", ^ctiai 

:«!pr.i/. 4x. when, Csff.; and as to the fiiid feveral pro- 
the deck- mifes and undertakings in the faid dcclara- 
^^Mion. . mentioned, except as to 4/ and 4J, par¬ 
cel of the faid i'cveral fums of itioney in the 
faid declaration mentioned, he the faid T* 
fays. That he did not undertake and pro- 
mife, in manner and form as the faid J hath 
'' above thereof complained againft him, and of 

B. This is this he puts himfelf upon the country: And 
,,jiowthege- to 4/. and 45. parcel of the faid feveral 
fums of money in the faid declaration men¬ 
tioned, he the faid T. fays, Thau the faid 
ouL’ht not to have or mainfain his aforefuid 
adrion in this behalf ag.iinil him the faid 7 *. 
to recover any further damages than the faid 
4/. and 4.f. becaufe he fays, 1‘hat lie the faid 
from the time of makitig the faid pro- 
mifes and iindertakinr.r, in the faid declara- 

V * 

tion mentioned j as to the faid 4/. and 4;. 
always hitherto v.as, and llill is, ready to 
pay to the faid J. the laid fum of and 
and the faid '■I. beiore die luiiig forth of the 
original writ of the faid J, to wit, on the 
'liid day of /If-rily in the fitid year of our Lord 
1783, at, &?/:. in the laid courity, tendered 
and offered to pay to the laid J. the faid 4./. 
and 4J, j which faid 4/. and 4;. he the faid j. 
then and there v ’lolly rtfufed to receive from 
the faid 7 . j ano the.laid /. novv brings the, 
faid 4/ and at. ‘..are into court, ready to be 
paid to the laid J. if he the fiid 7. will accept 
the fame; .ind tl'.s he is ready to verify; 
wherefore !'e prays jiKlg'inenr, if the faid J, 
ought to have or m-’intaii. 1*:^ aforefaid ac¬ 
tion thereof againft him, to recover any more 




(>r grea,ter damages than the faid 4/. and 4/; 
in this behalf, J, B, . . 

And the faid J* as to the faid plea of the RepHcatidn^J;' 
faid 2". by him above pleaded, as to the faid jsj, B. Join.;* 
4/, and 4J. parcel of the faid feveral fums of iffue to 
money in the faid declaration mentioned, aflump^ 
fays, That he, by reafon of any thing in that . 'i 

plea aliedged, ought not to be barred from 
having and maintaining his aforefaid aiftion 
thereof againft him the faid T. to recover his 
full damages in this behalf j becaufe he fays, 
that the faid 7 . did not tenderer offer to pay 
to the faid J, the faid 4/. and 41. in man¬ 
ner and form as the faid J, hath above in 
pleading aliedged; and of thishcputshimfelf 
upon the country; and the faid T, doth 

Therefore, ^c, 

r. fr. 


the like, oV 


Join ijfue as to the non afumpfir, and If the plairt*- 
the end of the pica of tender^ Jay : And here- accept* 
upon the faid pKiintirf freely takes and ac- ^^a*"*^**®V- 
cepts out or court here tlie laid 4/, and 4J. furtherda- 
fo tendered anil paid into court as aforefaid; ni.»ges, thei< 
therefore, as to the faid 4/. and 4J. the faid 
plaintiff is fatisficd ; and as to the trial 
the ilfue above joined hetween the parries 
aforefaid: The fheriff is commanded, thafljec«Tar/!° ' 
he caule ro conic here on the nv'.rrow of Jll 
Souls, twelve, fsc. by whom, Hdc, and who 
neither, becaufe as well, U'c. \ 

And the faid lio^cpr, by f. S. hi; attorney. Plea of a' , V 
Vomes :ind defends ti.e wrong and injury 
when, isc. and fays, That the faid a' 

ought not to have or rniuntain his atoreiaid '• 

adion thereof agaird'l him, becaufe he fays, 

tiiac ■ 








that heretofore, to wit, in TriW/^ tecp[>, qrf 
the twenty* third year of bis prefent 
jeign, the faid Charles impleaded the faid 
Reger in the court of our Lord the Kiiigjj be¬ 
fore the King himlelf, in a certain plci of 
trefpafs on the cafe on promifes, to the da- 
' mage of the faid Charles of toL on occafiqn 
of the not performing the very fame ideati- 
cal prOmifes and undertakings in the faid df- 
chracion mentioned, and fuch proceedings 
were thereupon had, in the faid court of 
our faid Lord the King before the Kinghini- 
felf, at Weftfninjter^ that afterwards, to wir, 
in that very fame trinity in the twenty- 
third year aforefaid, the faid Clarks^ by the 
confideration and judgment of the faid court, 
recovered againfl the faid Reger in that plca> 
6 o/. for his damages which he bad fuiUinet}, 
on ocrafion of the not performing the faid 
promifes and undertakings in the faid decla¬ 
ration mentioned, and v^hereof the faid Re¬ 
ger was convicted, as by the record and pro¬ 
ceedings remaining in the faid court of our 
laid Lord the King, before the King him¬ 
lelf, at IVeJtminJier aforefaid, more fully ap¬ 
pears j which faid judgment (till remains in 
full force, ftrength, and effe^, not in the 
Jeafl: vacated, fet afide, paid off, annulledj 
fatisfted, or difeharged, and this he is ready 
to verify by the faidiccrord; wherefore he 
prays judgment, if the faid Charles ought to . 
have his aforefaid action rhcieof maintained 
againft him, Cic, T, Walker^ 


' the faid Charles as to the faid plea of 
faid Rogevy bv iiim above pleaded, fays, 
r,. ' Thai 



by I'riy thiiig' iW .. 

Jc^gcd,\pug?icW^td^lJrbf«'r«d^^^^;y<l^'. '* 

'br mainiraJnihg his afor^faid TWI¥^ 


^Watiheire !*'n6c any fiich 
teco^ery the faid Rtfger ar th^ feftVdf ao<l may^: 

him, the {k\d Charles, remainin^.in the 4tid 
tourt of our faid Lord the Kft%» ‘befote ;j?' 

King himfclf, zt Weftminfter aforefaid, as^hc ■ 
the faid Roger hath above in pleading al« Vl 

ledged } and this he the Charles is ready ;/ ’ 

to verify I wherefore he praya jiidgmerlt, and 
his damages, fey otcafion’ of cHe prenmies 
aforefaid, 10 bfe adjudged to him, 6ir< j and N. B. Nced^' 
hereupon the faid Rbger is commanded^' fey figoei 
the faid court here, that he have the faidrd- y 
cord here On the morrow of All Souls, at his 
peril; the fame day is given to the faid Charlss 
here, fsfc; f 

■ And the faid *.9. fays. That he, fey reafon Rcp^Jcatitfa. 
of any thing by the faid J, and above >irt 
pleading alledged, ought not to be barred co4!^Ttt”^- 
from having his afbrefaid adion a gain ft the debt, 
faid y. and becaufe he fays^ that there rs 
not any fuch record of judgment aforefaid 
recovrred by the faid S» againft'the faid, 
and IV, remaining in the faidfeourt of out 
Lord the King, before the King feirnfelf;- at 
fVeJlminJler aforefaid, as they theTaid J, and 
fV. have above in {heading alledged j and 
this he is rei^dy to verify j wherefore he prays j 

judgmentj and his debr*i together with his- ’ ^ 

damages, by'reafon of the detaining thcreofi ''6 

to be adjudged to, him, (Aa And hereupon Need not 
the faid J, and W. are commanded, that 
they have tiiat record here on the morrow 2 




i'V 



: ''' ' 

, ^ U. th^ir petil» tbc fame d^y i^^ren 

tftjthe faid S* here, v 


tl^ca of bank-- /'Says, That the faid fFillkm wght not to 
roptcy hi the or maintain bis aforefaid adipn thereof 

him, becaufe he fays that he. the faid 
^h$mas^ after the i4th day of iUsy, which 
v^as in the year of our Lord 1729 ,10 wit, on 
she. ftrft day of Auguft, in the year of our 
• Lord 1782, to wit, at Lmdon aforefaid, in, 
became a bankrupt, within the intent 
and meaning of the feveral (la^utes made, 
and now in force, concerning banjcruptiii 
and .that the feveral caufes of a< 5 iion afore¬ 
faid, in the faid declaration mentioned, did^ 
and each, and every of thcgi, di 3 accrue be- 
ibre fiich time as he the faid Thomas became 
a bankrupt, to wit, at London aforefaid, in, 
l^c, and this he the faid Thomas prays may 
be inquired of by die country, 6fr. 

K^^firufe, 


Wea nultUl 
an 

i^^fon cB the 


s 

p'rt'* 




r;|$eed not have 
;1leijcant’s 
;;iiattd»2B!ack, 
;IUp S16. 

% WiJ», 74. 

: V- 


And the faid James^ by Thomas Medley^ his 
attorney, comes and defends the wrong and 
injury, when, ^c, and*fays^ That the faid 
Joel ought not to have or maintain his aforc- 
^id adioft thereof againft him the faid James, 
becaufe he fays that there is nor any fuch re¬ 
cord of recovery againft him the faid James, 
at the fuit of the faid Joel, in manner and 
form as the faid Joei' hath above declared 
againft him the faid. i and this he is 
ready to verify; wherefore he prays judg¬ 
ment, if the hid Joel ought coliavc or maiiir 
ilk. aforefaid aiftloa thereof againft bii^, 

., . And 




And the fsfd a$td"the ple4i^^#ie ReplJatiori* 
MdJameSi fays, That he, by reafon 
thing by him aUedged, ought fiot to be'bar--^ 
red fit)tfl having of maintaining hia afbrefMd ‘‘ 
thereof againil him the faid ^• 

becatife he Tap that there is fuch a recot#*^ 
recovery againft him the hid Jentis retfinid^ 
ing in the faid court of the bench here* 'M 
manner and fotttl aa the faid Joel hath bf tiiil 
declaration above aiiedged j and this he the 
laid yoel is ready to verify by the faid record^ 
and that the fame may be 'irffpefted<by the 
juftices here* &c,i and becaufc the faid 
hath not here ready the faid record tO be {iro* 
duced, day is given to the faid Joel here, Cm- 
ttl on the morrow of iSri to the 

fame before the faid joftices^hcrej. the fame 
day is given to the faid Jmes here, 

•v 

Whenever the plea is figncd by a ferjeant, 
the replication mull ailb be hgned. Marnes 

365^ ' 


l^loceeDinga on an of 

igm hel meto^D. 


Firft, Upon the Pica, of a fudgment rc^ 
edvered in ahoiber Courts 



W ' H E R E the judgment upon an ifHie When 

of nul tiel'fecord is in debt* the rule *?“® ®" ^ > 3 
fhould be, unlcfs caufe within four 
■ tJrat the defendant may have that time toruie’is.' . . * 

Z 2 move '< 





jpioteeiKoaa oil an sfliie 


move in arreft of judgment; but where the 
judgment is interlocutory, that rcafon fails, 
and a rule peremptory is given by the fecohd- 
ary, becaufe the defendant may move in ar- 
relt of judgment after the inquiry executed. 
Where the proccedirig is by original, and a 
general return day is given to bring in the re¬ 
cord, the defendant ought to be called to 
bring in the record at the rifing of the court 
on that dayy unlcfs it happens on the Sunday, 
then on the next day ; and ifhe fail, you have 
Of giving the the rule of courfe. You may give the day in 
day in the rc- ^ replication On general return yourfeif, fo as 
plicarion. make it four days before the delivery of the 

ijjue. 

Jfhy bill, the But where the proceeding is by bill,--and 
defendant the day given to bring in the record is.:a.day 
rtuft bring jn ^iertain, the record cannot be brought in. after 
theday^ that day : But note, you may have another 
day appointed nificaufa, which the fecondary 
givbs you. 

How to pro- Upon delivery of the iffue of nuljiel record, 
cccd where ^fjich is ingroffed on the treble penny (lamp 

iiicale paper, if the action be in calc, you may in- 
dorfe thereon, “ That in cafe judgment be given 
“ for the plaintiff, a writ of enquiry will be exe^ 
ciHed on fuch a day,** as well as iiporr a 
joinder in demurrer j and if the defendant’s 
aLrorney does not pay for fame, fjgn judg¬ 
ment. jfef he pays for the ifiue, then get a 
^ roll from the prothonotaries of the fame term 
iffue is joined ; enter the whole iilbe thereon, 
then take tlie roll to tSe prothonotaries, pay 
for the entries according to the length ©f 
CtHfnt,. and docket fame j leave it whh Mr.. 
Underwepd^ with a fee of 4^4 who will 
4 take 



63f'ji5uT‘ficl‘Secdji]i,' 

A 

‘ ^ * j, . . ■ • •' > 

take {\ic\\ xckll to tVeftminJlir the fecond^ry 
will then, order the crier to call the defend^ 
ant to produce the record mentioned in the 
plea j at night draw up rule with.the fecond* 
ary, pay 8 j. 6^/, j take a treble penny rtamp 
paper> enter part of the declaration thereon, 
file warrants of attorney, and. then go to the 
prothonotaries, and the clerk will fign inter¬ 
locutory judgment; pay prothonotary aj* i 
clerk of the j udgments is. i then proceed to 
execute inquiry, if notice is given on the back 
of the iduej but if not, you will then give 
notice forthwith, and proceed as title 
interlocutory judgment, 

the avtiga be in debt, enter jheDro-If In 


cetdin^s on tne ro 


or attorne 


debt. ' 







. at the eamram 


^k^t no caufe bath been Ibewn 

wf^ctritjicatei 




SeAnd, Where defendant pleads Nul tiel 
Record to an Action on the Judgment in 
this court. 


UPON delivery of the iflue, enter the pro- How to pro¬ 
ceedings on the roll, and docket fame; which 
being done on the day given by thc«rccord, 
have the roll of the judgment upon ivineb you 
declare ready Jilt d in the treafury \ fpeak to Mr. < 

Hopkins, or one of the criers, to bring fame 
into court; pay him 6d,; Mr, S/uhhs as.; 

Z 3 then 












34.4 


County pal;j» 




6ft an SSn^i 

then the fecondiiry on reading the iffue join* 
cd, and the roll upon which the adion is 
founded, in the evening, draw up a 

rule for judgment, which expires in four 
daysj pay him Sj*. file warrants of attorney, 
and fign judgment at the prothonotarics on a 
doitblc half-crown ftamp paper j pay protho- 
notaries ps, 41/. clerk of the judgments 2j, 
N» B. Where any perfon pleads a judg¬ 
ment or matter of record in the fame court, 
the party fo pleading the fame lhall, upon 
demand, give the attorney for the plaintiff a 
note in writing of that term, and number 
roll whereon fuch judgment or matter of re^ 
co rd is entered and filed 1 and in d^ ault 
TKc'reof, fuc h plea" IS not to. be" Veccivcd. 

^vldep. 2^'. " 

//3 rccord^^ re- 

cy nl^^pldatmale^ IhaTf^ 





. a writ ^ to the cffam berla in to^ cernff, 

tiicTiEe^l It dy iffTn TnTe nor 
Su fri 'iifo, M. f il tTie o&cer 

ao<;s nof, there ih all he '^'fuT2 "for^ThaTpurr ^ 

—---— / 

In this court, you cannot, after once a 
plea has been pleaded, plead any otM as 
you do in the Kings Bench^ without fpecial 
leave of the court. 


pofc' 


laepUcatton, iaejotnDer, ^ur^ 
rejoiutscr, iHelJutter, ifc. 

To comptl ^HERE is no precife time fixed upon for 
plaipriH to Jl^ replying, &c. the party who is to do 
reply, &c. gives a rule for tbatpurpofe, and the 

Other 



E^Ucationi Eelatom, &c. 

ep 

Other within four days, reply, if * 
nor, a demand being made in Writing, judg¬ 
ment, for want thereof, may be figned; and 
in order to compel the plaintiff to reply, 
a rule is to be given for that purpofe, thus, 

Dean v. Fmn. Rule t 9 reply* A, K» atUrf^y- 
Take tills to the fecondaries office, Mr, Skinn^ 
pay IS, lod, which expires in four days (if 
the proceedings have, not laid dormant four 
terms) j then make a demand thus: 

In the Commn Pltm^ Denn v* Fean, The Defemiani Demand. 

demands a replicedim in this caufe^ byyeurs^ &c. 

A. B. Attorney for the Defendant, 

When the time is expired, and the repli¬ 
cation is not delivered to you, fcarch firft at 
the prothonotarics office; and if not filed 
there, figii judgment on a double half-crown 
llamp paper; but file only one warrant of 
attorney in thefe cafes, the plaintiff being 
out of court. 

If no proceedings have been had for four 
terms, then'there muft be a whole term’s rule ing for foot 
to reply given, ISc, (unlefs the caufe has^*^**"®* 

.been ftaid by injunction or privilege),then it ^ 
muft be given before the effoign day, 

Ifrule to reply, rejoio, may be given wi.hinwlat 
at any time in term, or within fixtecn days timearulc 
after, unlci's in Rafter term, then in ten days, mjy be given. 

N, B, If you want time to reply, a 
judge’s fummons may be hail for that pur¬ 
pofe,-and draw up order as in ocher cafes. 



Demurwnaf. 







emurvers. 


After demur¬ 
rer joined, the 
judges to give 
judgmeot ac¬ 
cording to 
right, wit*!- 

oatj &c> 



I T has been already obfcrved in the hif- 
torical part of the proceedings in this 
touh, that a demurrer confcffcs the fa<?ls as 
ftated by the oppofite party to be true i but 
denies that , by the law ariiing upon thofe 
any inj|ury is done to the plainrifF, or 
that the defendant has made out a legitimate 
excule according to the party which firit dc^- 
rnnrs, demwatuty refts dr abides upon the 
point in queftioh. 

A demurrer is either or fpecialy and 

mull be figned by a ferjeantj and in cafe of 
exception to the form or manner of plead¬ 
ing, the party demurring mud fet forth the 
caiife of demurrer, or wherein he apprehends 
the deficiency to confift, which is called a 
fpedal demurrer, R, M. 16^4./. 20. j ‘ but by 
a general dciiiurrer the party does not fhew 
any particular caiifcs of demurrer : for if in 
the pleadings a matter'is infufiiciently al- 
Icdged, fo iliat the court cannot give cer-. 
tain judgment iij)on it, a general demurrcir 
will fuffice; and for want of fubftance ||ge* 
ncral demurrer is good. 

Ry fiatiite 27 Elhs. c. 5 . “ It is enabled, that 
“ after demurrer Joined, the judfges (hall proceed 
“ and give judgment ;;ceording as the right (ball 
“ .appear, without regarding any imperfection, dc- 
“ ft Cl, or want of form in any writ, return, plainr, ■ 
“ declaration, or other pleading, procefs or caul'e 
of piocceding (except thofe only which the 
.harty .demurnng (hall fpecially and particularly 
♦‘letdown and exprefs with his demurrer) j and 
‘‘ that upon (uch demurrer joined and entered, the 
^ • *« court 



Dehtunctiii^ 



court (hall amend all fuch imperfections, dtfeCIsy 
and wants of' form, ocher than thofc which the 
f‘ pdt ty d'-murringf fliafi particularly allign.” 

By the 4 & 5 c. i6. “ No excc",tlon (hall Thefe except 
« be taken on a generel demurrer of an immaterial, (ions (hall not 
“ traverfe, default of entering pledges upon any regarded 

or declaration, default of allcdging of the bring* ® general 
“ ing intocourt any bond, bill, indeirure, or other 
deed merttipned in the declaration or other plea^- 
“ ihg j defalilt of alledging of the bringing into 
“ court letter's, teftamentary, or letters of adminif- 
“ tratirii>, the omidion of w et armis^ et contra pa-^ 

“ cem, or cither of them ; or the v/ant of averment 
“ of. has paratus eji verijicare^ or hac^ paratus ejl veri-- 
“ ficare per recordum^ or for not alledging prmt 
“ patet ppr recordum^ or matters of the like nature.’* 

But for thefe defeCls a fpecial demurrer muft 
be delivered over. 


A demurrer, after it is figned by a fer- Ingroffed and 
... , .—A-.**n sN* • delivered. 


thonotaries (for u hub pay 2^.) or defiverea 

over to the oppoiue attorney ; if it be a ae- 

murrer for want or rorm only, the attorney 

may, for want or colts, have leave to amend 

by ,a lummons berore a judge; ir he cnoofe If argument 

to argue it, then he may cither torn in de-<®'"®«e“P 

-• .»» fi ■*** *** * *«***^ * » * w sfc K fhfi Knnlf 

murrer, by making up the demurrer ooo^ 
containing the declaration, deiTiurfer, and 
loinder, and deliver it to the attorney on 
^^the ocher udej Who is to pay for fame, be- 
fides (lamps, ±d, per iheet, an^ afro'for'cn- 
tcring hiT pleadings and warrant of attorney, 
or may wait for a rule to join therein. 

Blit if the plaintiff’s attorney wiirlhot If the plain* 
join in clSiiurrer/ or* deliver' the demurrer ®»‘>[ncy 

**l ' Y* f * I w< • 4 '* • * * urns 4 MW* • A 4 * *1 will not dell- 

. thejw'jwer ftfeo^Aejijjn order ^le book 

to compel. him to join m demurrer, a rule 



^4^ 


SDmuvteti^, 


.forargument, iilijft at the fecondaries’for* that 

bow to pro- jjurpofe'^pay is, icx/.), which expires in four 
* . days, add make a demand thereof the fame 

a» a replication j if he deliver the Joinder, 
then, in order to compel him to go to ar^ 
gunnent, apply to the fecondaries for a rule 
that he may enter the demurrer upon record 
i|^|i(^in‘a giVen day, or that you may do it 
j 2’^.rhirnj a -tropy of which being ferved, he 

* may make his eledion j if fie does nor, you 
may proceed to make up the book, and de¬ 
liver fame; but you cannot malcc him pay 
for the pleadings, nor lign judgment for 
want thereof j therefore proceed to move for 
a tcnfilium to argue the demurrer, the fimc 
as If you was attorney for the plaintiH*. 

Haw to pTo- The plaintifF*s attorney having joined n 
cccd ro argu- dcmurrcrV ahiTtlTie book delivered, the r ^t 


inent. 




dernurrcft and the book delivered, the r/ ^t 
Itep to proceed to arrr^nnent^ to makl^^ 
entry or all the book on a roll of the iamc 
term the inug; i$ Tolncd I'i dehmirrer^ whtfeli 


at the cierk 
of the war- 
-lanraa 
leimioam. 






ot^attorncy,w‘“ 
uncs, pg ' 
clone maf , 

\yrite thereon the nanrie 
mil' and the iei leantT 


e warrants 


at prothonoia- 


cet j this 


the aaule, numbtr 


TO»> g 


ji bing the demurrer ) j 
to cake i t to " Wt^ .nin^ 
^'r!d oh the motion 


conaari 


four^i in t 
00^, anc 


JW iiim 



ec ruu: drawn u 


epp^ 

lo#S 


y oi 


jpraey, and at tue time o 




aries 


I5i.t> at- 













rule fct tlK? caufe down for ygument ( fgifi 
jaT; this bpnff dohe^ copies orcnc acmMrre^ 

Tq(^ ^re to^e delivered the judge, by 

attoriley, purfiiaot to foi]i4)W* ^ 
in^ rul^i py jytlg€S citrKs »J, e^ch, anrt * 
copy on orief’ paper tlie book for a ferjeant 
to argue it. , 

By iu!e MUh, 6 Gfo. 2 * “ It is ordereii. That Pl.:ir.tiff’s at« 
“ from and after the laft day eif this term tpie pUiA'r tnri^ey fliall 
tiff ’s attorney Aall deliver all the demurrer books driver allthe 
“ to the lord chief juftice and the reft of thejuf- demurrer 
“ rices of this court, and the defendant’s attorney . ' to t e 

fhall pay the plaintiff's attorney for two of 
faid U>ok£ two days at Icaff before the day tp* 

** pointed for arguing fuch demucrer, or the 
fcndriiu fhail not be heard by his counfef when 
“ his cavjfe coiT{ts on to be argued, uofeis inch 
payment be made as aforefaid.” 

For the future, in all demurrer books de¬ 
livered to the judges, let the counfers names 
be infefted who fig’netl the pleadings, and 
let the number roll and day of argument be 
fee down on the oiit/ldc of each book. 

17. and 18 2. Barnes 164. 

By ruleTr/w. to Geo, i. “ It is ordered, That in ff dcffini3-» 
all cafes where the defendant demurs to the ant demurs to 
plaintiff’s declaration, the defendant’s attorney ihe deeWa- 
or clerk tn court fhsli be obliged to accept of tion, he fhall 
notice of executing the writ of enquiry on the accept notice 
back of the joinder in deuiurrer. And in cafe executing 

where the deandant pleads fuch a dilatory plea. “"-LTll”* 

*• that the plaintiff is obliged to demur to, that in or Ihc' 

“ fuch a Ca-ife the defendant's attorney, or clerk in plaintiff is 
court, fhail be obliged to accept of notice of ob'igtd to dc- 
executing a writ of enquiry on the back of fuch mur to de- 
demurrer.” fendant^plea^ 

then oji the back of fuch demurrer; 


. If Upon argumem judgment goes for the Ifiadgweat 

plaintilF, draw up the rule with the fecon-*1*^.' 

* ^ ^ ^^jary, 'kep 






¥ 


th^ aQion .fej:, ijj,. .cafe*..tceri?^j 5 l^ 
r^r.the like^the. j^jdgoieatJs. QXi}y.-.m^tdoc^r~ 
JmL ,!f^dUign witlutl^.pj::^- 
thibnotary on,a treble^penny paper, give no¬ 
tice of executing a writ enqui/y, and 
proceed to the execution thereof, and to 
final judgment. 

If in debt. But if the aflion be in debt, then fign 
judgment on a double half crown, enter 
an incipitur thereon, and get it marked by 
the clerk of the warrants j then take it to 
the prothonotaries, and the clerk will fign 
the judgment j pay in all 5J. ^d, tax the 
cofts, and then you are at liberty to fue out 
execution. 


Judgment 
rouft be fjgn^d 
with the pro¬ 
thonotaries 
before you 
can give no¬ 
tice of en¬ 
tity. 

Demurrer to 
part, snU ifUie 
as to the other 
part; demurrer 
argued iirlt. 
Irregular to 
move for a 
conAlium be¬ 
fore bock lie- 
livered. 

After Cider 
for tiinc, the 
defendant ^ 
taay de.Tjur ro 
to the replica¬ 
tion, if there 
be re^l canfe. 


Plaintiff obtained judgment upon arguing 
a demurrer in an adlion upon the cafe, and 
proceeded ro execute a writ of enquiry, 
without getting judgment figned by the 
prothonotary, which the court held irre¬ 
gular, and fet afide enquiry. Barnes 229. 

If there be a demurrer to part, and an 
iffue as to the other part, the ilfue generally 
tlays till the demurrer is argued j but it may 
be tried firft. 

It will be irregular to move for a conft^ 
Hum before the paper book is delivered to 
the defendant’s attorney, and court ordered 
a caufe to he ftrih'k out of the paper for this 
irregulariry. Barna 163. 

If the defendant be bound by rule of 
court, or ordei of a judge, to plead an if- 
fuahle plea, and the plaintiff replies, he 
may, notwithftanding, demur to the replica¬ 
tion, if there is a real caufe. 

« It 



Demunecfi 

It isordeicd, that no caufe, in any term after EateriogMui?' 
** the end of,this term, be put in the book offcitobean* 

“ this court to be argued after the laft day of ar* gued. 

“ guraent, unlefs the court be thereupon mov^d, 

“ and (hall oider it.” R. T. I2 Ge®, r. 

There can be no argument on the four No argument 
lafl:, and four firft days of the term. 

^ firft days. 

In the Common Pleas. 

Trinity Ttrm^ in the ajd year of the 
reign of King George the Third. 

Mi^dkfex, (ff.) John Denn^ late of A general de- 
nmfter^ in the faid county, yeoman, was at- 
tached to anfwer Richard Fenn in a plea of 
trelpais on the cale (go to the ev.a of declara- 

ration) ; then fayy \ [-1 tion4 

And the faid John, by J. T iiis attorney. Demurrer, 
comes and defends the wrong and injury^ 
when, and lays, that the faid declara¬ 
tion, and the matters therein contained, are ’ 

not fufTicient -in law for the faid Uichard Co 
have or maintain his faid action aj/alnft the 
faid John, to which declaration the faid John 
hath no ricrd, nor is he obliged by the law 
of the land to anfwer j wlierefore, for want N. B. A ge- 
of a fiiHicicnt declaration in this behalf, the ncraldemur- 
faid John prays judgment, and that the faid « 

Richard may be barred from having and ferjL'aut, 
maincaininghis aforefaid aftioii thereofagainft 
him, iyc. 

Thomas Walker, 

And the faid Richard fays. That the dccia- Joinder, 
ration aforclaiti, and the matters therein 
contained, are fufHcient in law for the faid - 

Richard to have !ii> aforclaid a<flion thereof ■ ' 

main- 



■m 


Demurrer to 
M plea. 


Defli iri*er to 
ft replicaton. 


mairrfaffitfd ag;amfl the faid yo^fty whith fald 
dcclaratiori artd the matters thereih contained^ 
(he raid Richard is ready to verify and prove, 
as the court fhall award; and- becaiife the 
laid John hath not anfwcred the faid declara^ 
tion, the faid Ricbatd prays judgment, and 
his damages by occafion tHereof to be ad¬ 
judged to him, And becaufe the judices 
here will advife thcmlelves of and upon the 
premifes, before they give their judgment 
thereon, day is therefore given to the faid 
parties here, until in eight days of the Holy 
TrMys to hear their judgment thereon, for 
that the faid jufticcs here arc not yet advifed 
thereof, Geo* fVilJon* 

And the faid A, as to the faid plea of the 
faid C. by him above pleaded in fear, fays, 
that the plea aforefaid, in manner and form 
as the fame is above pleaded, and the matters 
therein contained, are not fufficrent in law 
for the faid C. to bar the faid A. from having* 
or maintaining his aforefaid a<5^ion thereof 
againft him ihe faid C, j and that the faid 
is not under any neccHity, nor is he bound 
by the law of the land, in any manner to an** 
fwer thereto, and this he » ready to verify \ 
wherefore, for want of a fufficientplea in this 
behalf, the laid A. prays judgment, and his 
damages, by reafon of the premifes, to be ad¬ 
judged to him, T, IV. 

And the faid yohn fays, that the faid plea 
of the faid Henry, by him al)ovf pleaded by 
way of reply to the fakl pica af him the faid 
by him above pleaded^ in bar, and the 
matters therein contained, arc not fudkient 

in 



ia- law for him. the faid Henry > ^ .have, or 
maintaif] hi$ aforefaid a^iop ther^ agaioft 
him the faid John 5 and that the faici plea f<> 
pleaded in reply to the faid plea of the faid 
7^/2, by him above pleaded and f^t forth^ 
he .the faid John is under no necc 0 ity, nor in 
any wife bound^y the laws of ebb realm to 
anfwer} and this he the faid is ready to 
verify i whc|^re, for want of a fufficient 
replication behalf^, he the faid 

prays judgment 1 and that the faid Henry 
may be barred from having and maintaining 
his aforefaid adion thereof againd; him tho 
' faid and for caufes of demurrer in law, 
according to the form of the ftature in fuch 
cafe made and provided, he the faid 
ihevvs to the court here the following caufes, 
that is to fay, for that the faid plea of the 
faid Henry, by him .above pleaded hy way of 
reply to die faid plea of him the faid 
by him above pleaded in bar, concludes to 
the country, whereas the fame ought to have 
concluded to the court with an averment and 
prayer of damages, and not to the country ; . 

and aifo for that the faid plea of him the faid 
Henry, by him above pleaded by way of re¬ 
ply to the Ihid plea of him the faid by 
him above pleaded in bar as aforefaid, is in 
' many other rdpeds imperfefb, infuificienti^ 
and wants farm. Grefe^ 

And the faid Henry faith, That the faid plea Joindeo 
by him the laid Henry, in manner and form 
afurel’aid above, by leplying, pleaded j and 
the matter therein contained are fuffieient in 
law fur the faid Heniy to maintain bis faidac- 







don againft the faid Jchtit which pJesti artJ 
the matter therein ^ofliainedj the laid Henry 
is ready to verify and prove as the court ihall 
award. And becauie the laid John doi!;b..not 
anfwer to the fame-pica, nor doth in any ign¬ 
iter deny the faViie, the fatd Henry prays judg¬ 
ment, and his damages, by reafon of the pjrc- 
mifes to be adiudj^ed to him, tic, 

J. PFnlker. 



And becatife the juftices here will advihfc 
themfelves of and upon the premifes, befo/e 
they give their judgment thereon, Hay id 
given to the parties here until in fifteen dayi 
of Saint Hilary, to hear their judgment there¬ 
on, for that the fakl juftices here arc not yet 
Continuance advifed thereof. At which day here.camels 
overandjudg‘ the fajd Hemy as the faid John, by fheit 

menf forihe attornics aforefaid, and hereupon the pfe- 
* mifes being feen, and by the julliccfs )iere 
fully underftood, it feems to the faidjufticeS 
here, that the laid replication, anci the mat¬ 
ters therein contained, are fu/Hcicnt in law 
for the faid Henry to have his aforelaid adion 
maintained againft him the' faid John, as the 
faid Henry hath above aliedgcd. Therefore it 
is confidcred, tha't the faid Henry recover 
againft the faid John his damages, by oeca- 
fton of the not performing the faid fevera! 
promifes and undertakings : but bccaufe ic is 
unknown what damages t;he fajd Henry has 
fuftaincd by occafton of the not'perfoi 
,^the faid feveral promifes and Undertakings,-it 
is the»-efdre commanded to the ft:erift, tic, 
{Vide a judgment by default, and final judg¬ 
ment thereon.) 

JCfue. 








































In any other cafe, the iflTue cafinot be' 
made up until there is a complete ilfue 
joined between the parties. 

Howtnmjjce court, thc attomics thcmfelves 

^‘ j ifw i ke deliver to 

(ic^MKkni*& ■ accorney^a copy»'4;hercof, on 
treble penny ftampt-paper? * he paying for 
thc farac after -the-fate^ 4^ per meet (72 
words), beftdes the doty-? befides'irhc'Oncry 
oMia^plea, if*fpeckb was 

not bledj and (b rejoind«r>i 0 !r#^but if the ge¬ 
neral iiTue, otdy« 2 «« } .aci4^of4dio§4ui war¬ 
rant of attorney %d. Note# if^jheddii«>bc-of 
the>km€- teM ii » m th *-the-declaration, and the 
defendant has paid^-foitone copyof-tbedeehr^ 
ration, he is to pay for a copy of tbr decla¬ 
ration again, as well as all the other, plead¬ 
ings- fubfequent CO the decl a ration,.«,alih&ugh 
HI fome books it is l.iid down the -eon- 


ant 
10 pay 


trary. 

w'hatJcft:nc'- plaintiff has entered an appearance 

according to the flratute, he may charge it on 
the back of the itTue*, and if thc defendant’s 
attorney will not pay for it, he may figti 
judgmehti and if the iffue be overcharged, 
the defendant’s attorney may tender what: is 
reaby du€> and ^f d kntiff cannot fign judg- 

-ment. - • «iiiiwinn 

Pi fonprs do ’ ♦ i w ii d ^fondaat-is a prifotier, 

not pay. pl,,,.tls in perfon, tie plainnff ca'.vf.ur ‘ ;j*. 
judgment for not pay ing for a copy o- 
iffue or demurrer book. 

In country • In country c.»ufes 'he iffue muP. ’ ■ - 

caufes, to livered ro the agent in town, an ' .* ’.he 

fileTtobc* *i“orncy in thc country-, and ■ :: i*as 
delivered. 






Agreed between the country, ^ttprnies, 
that the ilTue Iboyld be delivered m the 
country, and has been afterwards tendered 
to the agent irt town, and not paid for, 
judgment has been ligncd, and held regular, 

JSarnes 240. 

But where the defendant has pleaded, by 
his country attorney, and if not paid for by 
him,.judgmcnt may be figned. 

Every attorney (hall enter bis warrant of attorney Attorney to 
in every fuit upon record in court, on paiA of 16/. 
and further punilhment by imprifonmenc at the dif- on «* 
cretbA of the court. 30 H . 8. f. 30. / a. 2 Csf 3 
Ed,- 6 . e, 32. 18 EU%, c* 14* f» 3. 

Warrants of attorney are to be filed of the term When to be 
wherein any exigent Is awarded^ demurrer or filed, 
joined, or judgment entered, which (hall firll happen, 
and to be filed upon or before the eiToign day of 
every Trinity Term; and within twenty-ohe days 
after the end of every other term, R. H. 14 ^ 15 
Car, 2. 


Every plaintifPs attorney who (hall profecute any Defendant^ 
caufe to iflue, (hall, upon the delivery of the copy of attorney on 
fuch iflue, receive of the defendant’s attorney the *;eccipt of if- 
y?e for [ding his warrant therein j and in cafe 
defendant’s attorney (hall refufe to pay for the fame, 
the plaintiff's attorney may fign his judgment in like 
cafe, as if the defendant's attorney had refufed to pay 
for the copy of the iffue, or the entry of his plea j 
and the plaintiif’s attorney (hall file as well the de¬ 
fendant’s as the plaintiff’s warrant of attorney. 


R, }J. 2 3. Jar. 2. 

The plaintiffs attorney, in any adlion or Pia'ntifF to 
foir, fliall file his warrant of attorney with tl»e 
the proper officer, tlie fame term he declares j chrff'.^^and' 
and the defendant’s attorney fliall tile his the th« 

fame term he appears. Sial, 4.^'’ 5 he ap- 


t. X 


pears,. 



A a 2 


The 



N'Xv Ift shn? 
tril iffne en- 
or juvlg- 

Ment. 

If attorney is 
D0t found, if- 
fue ni IV be 
left in cite of' 
ike. 


'f ile wjifrailts of attorney arc now kl afofte 
till the record fs going to be pafled, err judg¬ 
ment figned. i?. M. 5 Cro, 2. 

If the attorney is not to be found, the if- 
fue rnay beieft in the office, and muft be paid 
for at defendant's peril on demand, 1 Barnes 
166. 

■ The method of making up the iffue in 
this court, is like that of the King's Bench, 
by original/provided the proceedings are by 
original. ^ 

N, B: The pradice of this 
make up the jfluc the fame term in 
is joined, .although the plea be ddiVercd 
many terms back. 


. Jn the Common Pleas, 

trinity Ttxvcsy in the 23d year of the 
reign of King Ceor^e rhe Third. 
Iffue by ori' Mtddkfex^ to wif. Richard Finn y late of 
gifui]. Wefiminjier in the faid yeeman, was 

attached to anfwer John Denny of a plea of 
trefpafs on the cafe (here go to the end of 
the declaration, ** fuity 
Then begin a new line, and enter the plea, 
if it be the general ilfoe, thus i 
PIou And the faid Ricbardy by Robert Spiggotty 

hia attorney, comes and defends the wrong 
’arid injury, when, :dc. and fays that he did 
Ont undertake and promife, in manner and 
form as the faid John hath above thereof 
Rivard of tlie complained ugainft him, and of this he puts 
twnire, himicif upon the country j and the faid 
John Denn doth the like. Therefore the 
ffierifF is commanded, that he caufe to'cotiie 
here, in three weeks x)f the Holy ^inityy 

twelve 




tw^vCi by whom, an 4 whjO iiei-. , 

ther, to. recognise, (^c, bccaufi as 
weil, Cifr. 

N. Bn Th? award of the is on the 
general return day bcfpre the. trial, if fqr 
the fittings after, term s if in term, tlicri the 
firft return of the term. 

If there are fpeciaj pleadings, viz* plea, 
replication, rejoinder, &c. they muft be en¬ 
tered cxadlly following each other, as they 
are delivered ; and in the margin of the 
iffuc name them, as, plea, replication, &c. 

Where there are two or more iffuesjoinr Where ihfr# 
cd, .then, after the words, and the faid plain- or 

tijf doth the like, add thefc—Therefore as 
well to cry this iffue, as the faid other ifluc uplfToer* * 
above joined, the IherifF is commanded, that Venire upaa 
he caufe to come here, in three weeks of the ^o«» .. 
Holy Trinity, twelve, Ific, by whom, awarded, 

and who. neither, fs?r. to recognize, 
bccaufe. as well, ific. 


IJg'oo to make up an ijfpte, where the defend¬ 
ant pleads feparately.—r\ti this cale, you add 
^o each copy of the iffue the two pleas, and 
join the fimiliter to each of them, and then 
fay. Therefore, as well to try the ifiute above 
joined again A: the faid John Denn, as the 
faid other iflfuc above joined againft the faid 
Job Nowell, the iheriff is commanded, char 
he caufe to come here, in, ^c, (as above.,) 


flow againjl two defendantSy where one lets 
Judgment go^ by default, and the other pleads.— 
Go to the end of the plea pleaded by dc- 
•fehdiint,, and add the fimiliter thereto j ,then 
, ' ' A a 3 fay. 





Jurors fo 
come fj-om 
the pjoper 
councy. 


Ja/i AniJ /aid his own pcflpn^ 

comri and defends the wrong and injury^ 
when, £j?r. and f^ys. nothing in bar or pre- 
clufion of the faid ai^Vion of the faid James^ 
by which the faid ^atnes remains therein un¬ 
defended againft the faid Job^ for which the 
faid James ought to recover againft the faid 
job his damages, by reafon of the prenrjifes ^ 
but becaiife it is unknown to the court here 
what damages the faid James hath fuftained 
by the means aforefaid j and bepaufe it is 
alfo at ptefent unknown to the court here, 
whether the faid John will be conviflcd of 
the premifes upon which the above ilTue is 
Joined between the faid James and the faid 
Jcbtiy cr norj uiui becaufe it is nccefifury 
and convenient that there be but one taxa¬ 
tion of Ja.iiages ihis fuit 5 therefore Jet 
the giving of juoginent in this behalf be 
Itayed, until the I'-Zk^ ilTuc between the faid 
James and John be determined *, and as well 
to try ihcilfue above joined between the faid 
James and John^ as to inquire againft the 
faid Jcht what damages the faid James hath 
fuftained in this behalf i the fiierifFs are com¬ 
manded, that they caufe to come here, in 
three weeks of the Holy ^rinity^ twelve, fsPr. 
by whom, and who neither, be- 
cavife as well, 

hy 4-^5 Ann. e. 16. “ The jurors are fo 
“ come from the proper county where the illue is 
“ triable but this does not extend to actions on 
penal flatutes. 

If tiie venue is in a county palatine, there 
muft be an award of a fpccial venin and mii* 
tims^ as follows: 


Therefore 



^ Therefore let a jury be made tliereof 5 IflUfcip a ^ 

becaule the faid ifluc between the parcieicou°ty 
aforefaid ought to be tried by men of thj£ 
county palatine of Lamafltr^ to wit, of the 
faid county, where the writ of our faid Lord 
the King doth not run, and not clfewhere \ 
therefore to try the iflue between the parties 
aforefaid above mentioned, let the record of 
the plaint aforefaid be fent to his Majefty** 
juft ices of the faid comity palatine oi Lama* 

Jler^ fo that the fame jiifticcs, by his faiej 
Majcily’s writ of that county, be duly made 
out, *;nd to the Jheriff of the fame county 
direct I, do command the fame fherifF, that 
he ca-j-e twelve good and lawful men, of 
tlie Docy of the iaitl county of Lamafter^ to 
come before the faid jullices, at their next 
general felhon of alli'/e, ro be holden for the 
faid county, after tiic ! r‘d re'''^<rd ftiali be 
delivered to them i eatii of whom, viV. by 
whom, and who neirher, Co re¬ 

cognize, bcrauie as wtl), L'c .; and 
when the verihratioo and ib'ue aforefaid 



ihail be there made and triei!, th-iC then the 


faid juftices fhall fend tlio record of the 
plaint aforefiiicl, together with every thing 
that Ih.Jl be done thereupon, brftjrc them, 
in hib faid Majefty^s court there, to his 
Majefty's juftices at JVeJlnv .nrr here, in a 
certain day, which the faid jultkeb lhall ap¬ 
point the faid parties to i)e in the fame 
couir, there to hear jiulgnicnc thereupon. 


If .t is a Wdeh iiliif, to be tried in the Wtich iiTue. 


next EndUh county, the award of the venire 

is thus 5 


A a 4 


And 



mm. 


lf» W4ch , / And bcctt^ tl5ic liTue afbrcfaid^/betwecn 
^he pacties.abQyf joined^ ought to bc trietl 
by men of the next tifiglijh county to the 
faid county of Carmarthen^ and not clfe- 
„ ' . Fhcrc 5 and bccaufe the county of Hereford 

is the next Engiijb county to the faid county 
ibf Carmarthen, therefore let a jury of the 
faid county of Hereford, fsfr. come before 
pur jufticcs at (Vejiminjier, in three weeks of 
the Hoh^ trinity, who neither, to re¬ 
cognize, becaufc as well, Csfr, 

iV. if. In a Welch iffue, when tried in the 
next Effglijh county, the jurat a, venire, and 
habeas corpora]uratprum, are the fame as if the 
venue was laid in that Engli/h county. 

If there has been a plea in abatement, 
and judgment q( refpondeas oujier awarded, 
how to'^makc which defendant pleads in chief, yet 
up iiFue. tlie plea in abatement ought to be entered in 
the rflue, and 7 iijt prius record’*, foe as it is 
in the plea roll, it muft be'mentioned in the 
f-ifiprius record, otherwife it would not ap¬ 
pear to be a trial in the fame caufe, and 
judgment would be arrefted. Carth, 447. 
5 Mod. 399. 

-'How when If the IherifFs are parties to the fuir, go 
ibe flicriTK v a end of the fimHiUr, then fay, ** And 

“ becaufe it is fuggefted to the court here, 
that the faid Sir Robert Baylor and 
min Cole is fhcriff of the county of Middle- 
* fex. It is therefore commanded to the co¬ 
roners of the faid county, that they caufe 
ro come here, in t!^rcc weeks of the Holy 
Trinity, twelve, by whom, fjPr, anil 
w!it> neither,” And the venire and ha^ 

h9(pS 


If there has 
.jotseq s p)et 
in .ahstemenc. 


fa'-ty. 


tc 


<c 


it 



has Mfora are dire^d alfo co^ §infi 
ed by the coroners i pay them fame as y6ii 
-do the iheriff in all cafes. 



'U 




r Of tiering thi ijfne* By rule E, Entering the 

jiil M»Gt9. I. All iffujss arc to be ditred of thcilTue. 
term they are joined. But if the plainti£F’s attorney 
delays making the entry, defendant’s attorney may 
get a treafury rule from the fecondaries, for which 
pay 4/^ biL for that purpole, and ferve him with a 
copy thereof j if the dcfehdanc does not docket and 
carry in the roll complete before the time expired, 

{viz. four days after the fervice), he may lign a nm 
pros fpr.^^ant thereof. If the rule is ferved on Fri- 
dayt defendant has all Tuefday to enter the iiTue. 

Barnes 318. 

If the adlon he laid in London^ MiddkfeXi When rule 
pr in the country, oefiendanc cannot give a may be 
rule to enter the famC term it is joined, but *® 
muft flay till the next terin. 

And if the plaintiff wants time, he may , 

apply to a judge for a fuminons for that time to enter, 
purpofe i pay ar. ferve copy on defendant's 
attorney, and attend thereon, and the judge, 
pn hearing, will give time for that purpofe. 


How to enter the ijfue purfuant to the rule.*- How to enter 
Get a roll from the prothonotarics office, of theinueio 
the term in which the iffue is joined; make P"'''’"* 
out the warrants of attorney of the fame^^*^’ 
term, on a plain piece of parchment, thus; 

In the Common PleaSy Eafter term^ in the 23^ 
year of the reifn of King George the Third.^ 

Middlefex to wity Richard Fcnn puts in his Warrant 0^ 
place J. U. bis attorney^ againjl John Denn, late attorney for 
ofy &c. yeoman, in a plea of trefpafs on the cafe, pJ'i'ritiC 
Middlefex to wit, ^he faid John Denn , 

fttts in his place Richard Roe, his rf/Zervo', defendaon,, 

at 



the /aid Richard, in the ph(t af^Mr 
fyid T$hc it to the warrant of attorney office* 
and file it; pay 8d^ in debt, cafe iJ» 4. d, then 
take the roll to the prothonotaries; pay for the 
entries 8 d. per Iheet, and docket fame. 

JV. B» The nature of the adion muft be 
exprefied on the warrant of attorney, ac- 
cording as the cafe fiiall be, as thus; 
In a pUa of trtfpafs and ajfault ; in a plea of trefpapy 
ajfault, and falfe imprifonment ; in a plea of trfpifs^ 
an the cafe ; in a plea of trefpafs and ejectment ; in a 
plea of dibt ; in a plea of trefpafs ; in a plea of detinue^ 

j^oti'ce of 

Kp^e of 1VT ^ whatfoever fhall be tried at nifipriuSy 
triafin the before any judge or jufticc of affize or rtiji 

country ten prius^ or at the fittings at London ox Wejlminjler^ 
^ays at kail, tohere the defendant refides above forty miles from the 
faidrk/Virerpedivcly, unlefs notice of trial, ui 
has been given at leaji ten days before fuch intended 
iriaL Siar. 14 Geo. 2. c. ly. (, 4. 

Eight days in The praftice is, if the defendant lives 

fcndant hvM of London, eight days no^ 

yithin forty* exclufive of the day, is to he given, where 
wiles. the venue is laid in London or Middlefex ; but 
.j., if the venue be laid in the country, then ten 

?, days'exclufive mufi be given. 

If defendant Fourteen days notice of trial mufl: be 
wasarreUed given, where the defendant refides above 
forty miles from London, though the defend- 
fide'd at D.an- ^tit was arrefled in, and the venue laid in town, 
pik^'khi'rteen a Bhck Rep. 120£. N, B, The defendant 
ufually refided at Dunkirk. 

Whin four- pefciidant lived ^bove forty miles from 

and plaintiff proceeded to trial 4c 
' fiitin^S 




4 - 




fittlngSi there, upon ten days notice j iib'HiJ* 
fence was made, And defendant infiftfng ehaf 
he was intitled to fourteen days notice of 
trial, moyed to fet afide the verdii 5 l; and 
had a rule to Ihcw caufe, which was madfe 



abfoiute. Cur, Before this a6l!, fourteen days 
notice was the fettled praftice; and iinlcfs 
neceflTitated, the court will not be bound by 
an a< 5 l made to take away a benefit from de¬ 
fendants. The pra( 5 lice, or law of the 
court, cannot be taken away but by nega¬ 
tive words, vi%, there (hall be no more than 
ten days notice •, fourteen days notice, not- 
withftanding this adl, ftill ncceflary. Barnes 
305. Bolder v. Jenkin, 

In all cafes where there have beca, no If no 
proceedings for four terms, exclufive , 

the term in which the lad proceeding was 
had, the party who delires to proceed again or tn'at 
ihall- give a term’s notice to the other of to begiven^, 
fuch proceeding; fpeh notice Ihall be given 
before the efToign day of the fifth, or other 
fubfequent term ; a judge’s fummons, if no 
order be made thereupon, lhall not be . , 
deemed a proceeding; but a notice of trial, »e 

though afterwards countermanded, fhall be i *’ 

deemed a proceeding within this rule. Ea, 

13 Gee, 2. But if the defendant has delayed ttnJeMefayf<| 
the caufe by injun<ftion, then it being his 
delay, there needs not a term’s notice of 


trial. 2 Black, Rep, 784. 

Notice of trial is neceflTary,“though the 
trial IS put ofi by rule 01 court to a certain p„r 
day* 2 Black. Rep. 7 98. Certain 

Notice of trial muft be given to the agent To be ghek; 
qjr attorney in town. 2 Barnes 239. the agent, 

Sunday 



JSotitc of CciaL 



l^day’reck- Sunday is accounted a day in thcfe notices, 
OQe 4 a’ day. j^ which the notice 

is given. 

j If the plaintiff gi/es notice of trial, and 

plainiifFdoes ptoceeus not, he cannot try it without new 

not proceed, notice, as before, unlefs by confent, or rule 

he mull give of court. R. M, 16^4. /. 20. 
new noiice. 

But may con* I^ Lomlofi arid MiddUfe<y if notice be given 
tinue 10 the for one fitting, and tije plaintiff is not rea- 
next fitting, dy, he may give notice before that fitting, 
that he will try it the next litting ; and that 
to be held convenient notice. I take this to 
mean a conLinuance over. 


Where the 
plaintifF con¬ 
cludes ad pa- 


ILretcforc^ "where the plaintiff con. luded in pleading 
ad pAttiat7i {^0 the r.;. 7 /’r 7 'vj, he would not give notice of 
trial till tl'C dtff'K lant had joined ijjat\ whiib he veas 
mi obliged !o w. iid o fur day rule j or that purpojt ivas 
expired^ “ but njkv, ii) all Cal'es where the phiin- 
“ tift coniluucr ad paiiiam^ the defendant’s attor- 
“ ney inuh accept m tice of tri:il on the back: of 
triam, defend- « fj^ch pleadines, whether the farine be delivered to 
ant bound to « the defer.Jam’s att(»rniy or agent, or left iti the 
accept notice ct office ; and fiich notice fhall be a.^. cftc£fual as if 

of trial on t iCtj jflue had been iuitied.” Trin, lUvo. i. 
back of the ^ 

wl>crcthe Where the plaintilf roncludcs ad patriam, and 
plainiitf con- gives notice or trial on the bark c.f the pleadings 
cludts ad pa (puifuant to the aK/.'e rule}, if the defendant dot s 
triair»,defenc-not join iflue before the rule is out, then, after 
ant ol./ii^td tojudgment obtained, the defendant’s attorney fliall 
accert of no- }•,(. -.jjjit^ed to accept iiolicc of executing a writ of 
lire i«j txe- irj.juii'v, fr'-nt tl'e time i'at the notice of trial wjs 
tutinp in- given on t'-.c bjck ff the phadi-i^'. R. HiL 
«jui:ynom ^ GV.. 1. 


me tone rio- 
tice of trial 
was given- 

Notice of 

tj i..i, 

i.ui-v, ;^ivcn 


No Li 
inqui 

rornry 


Oi l.i.ilj *r 




of i^xtcnrinrr a writ of 

J 

given 10 a defenL^int, iv.hcn his at- 
, known- h not good noNce 5 but 

w hcj 4 



j0ot»te X3f Criat. 1^ 

when his attorney is not knowi}, then the to 
notice may be given to the defendant. Barnes S®®*** 

^ attorn€y is 

500. 306, 3 ^ 7 * DoC known ;, 

faliur if he is. 

In the Common Pleas. ^ 

John Csnn again ft Richard Fenn, 

Take notice of trial in this caul'e, for the Votfccof 
iitiintrs after this nrclent Frini/x terro, to be tiiil.. 
held at IFelimhifter Halit i” the county of 
A Ii::dir/fx, dated tin: day oi' June 17S3, 

Yoursj iahe. 

Mr. C. D, Atror- J. L, Attorney 

ncy for Defendant, for Plaintiff. 

If it be T.and lay, Hi the Guild- The like far 
hall of the city London i* if tried at the f-onclon, 
Actings witiiin tenp, then i'ay, “ To be tiled 
at the jirJCy fcccndy or lajl fitting unthin this 
“ prefent Trinity /e?-;;;, to be held at Weftmin- 
<< Her Hall, in the county of Middlefex.” 

If in the country^ Jayy Take notice of trial H in the 
in this caiife, for tiie next affizes to be held 
at Oxfordy in and for the county of Oxford, 

Dated, Yours, efc. 

Where the plaintiff may give a Ibort no- Two days 
tice of trial, as where the defendant has had norice 
time given him to plead, oil taking fliort 
notice of trial, the plaintiff muft give him as 
much notice as he can, two days at the leaft. 

Barnes 301. 


Countermand of Notice of 'TriaL 


THIS muft be in writing; and if 
I'lion bt in London or MtJdiefeXy and 

fe*iu 


the C 'ontefft’and 
-d notice of 

inf 

jH tu'Aft- 





In tl»r coun* 

Ify fix. 




fi^ndant lives within forty miles of La^j^ 
two days^ 'exclufive of the day in which the 
countermand is delivered, are fufficienu 
Barnes 298. 

But if the venue be laid in the country, 
Jti( days are to be given at Icaft before the 
intended trial, Siat, i^Geo, 2. c, 17. j or if 
the venue be laid in London or Middlefexy and 
the defendant lives above forty miles froiii 
Londonyjix days, at leall, muft alfo be given. 


In the Common Pleas. Denn againfl: Fenn* 


Countermand 
of notice of 
trial. 


May not he 
^tven to the 
country at¬ 
torney. 


I hereby countermand the notice of trial 
given you in this caufe. Yours, 

Which is direded to, and ferved on defend¬ 
ant’s attorney. 

A countermand of notice of trial cannot 
be given in the country, but may be coun¬ 
termanded there. Barnes 298. 


CusiihuiLince of Notice of TriaL 


Continuance 
cf a void 
notice (nay 
taiperate as a 
MW notice. 


cen 


A CONTINUANCE of a void no¬ 
tice of trial, given v/ithin the regular time, 
may operate as a new notice. 2 Black Rep, 
1298. It i^ all one whether the plaintiF 
fays, I give you notice,” or “ I conti- 
“ nue my notice,” provided there be full 
eight days. Prac, Ke^ , C. P, 396. 

piaincifF canno.: continue his notice 


r % 

^nue a feeJf^^Qf trial a fecond lime in the fume term. 
Barnes 292. 

fexplanatioi! "This is only given in London or MiddkfeXy 
yvhich plaintiff may do ^ as for inftauce, if 
the plairuiff gives notice of trial foi the fifft 

fitcing 



of 


fitnrtg withifi he may, by giving^ho** 
ti'ce of continuance in writing, the day pfc^ 
Ceding the day of trial, for the fecoiid'Or 
third fittings in that term, or for the fitting 
after teem. 



I hereby continue the notice of trial in Notice of * 
this caufe to the fitting after this prefent 
"Trivity term. Dated, 


Of Putting rjff ibe Trial, 

IF one of the defendant's witnefles be out 
of the way> and cannot be fubpoena'd to 
come to the trial of the caufe, he mufi: ap» 
ply to tlie court to put fame off, upon pay¬ 
ment of colls. This motion requires notice^ 
a}id i^JfJavit of ibe fervice, and alfo affidavit 
of the abfcnce of the witnef?, and that he is 
Barnes 437, 440. 452. j where he 
is, and when he is to come to town, or ex¬ 
pected i and the motion mufi: be made two 
i/.j'.v before the day of iriaf, or the court will 
ruiule it. Barnes 438. j 12, 444. The affida¬ 
vit formerly was a!lovvt:< to be made by'the 
defendant himfelf, and by no other perfon, 
Barnes 437. i but lately, the court obferving 
that there might be many cafes in which a 
third perfon could fwear another to be a ma¬ 
terial witnefs, and defendant himfelf could 
not, have allowed a third perfon to make .it 5 
and inllanccd a faClor felling goeds for his 
principal, and employing a porter to deli¬ 
ver them. Barnes 437. 448. 

It appearing, the witnefs being material, 
was a matter that did not come to defend¬ 
ant's knowledge rime enough to move two 

days 




Notice of m0 

liM. 


AfHdavit to 
put off trial. 



da/s before the hd day appointed 
the fame was put off, BarmSt A'S^* '* ■ ' - 

If a trial is put off, the pradlice it only ta 
put it off till the next term> and not for a 
longer period. Barnes 440. ^ 

The court fuffered affidavits to be read, 
taken before a vice-conful abroad, 

466. to put off a trial. 

Take notice, that this honourable court 
will be moved on Monday next, t>f fo Toon 
after as coiinfel can be heard, that the trial 
of this caufe may be put off until next Mi* 
thaelmas term, on account of the abience of 
a matcri'al witnefs on behalf of the defend¬ 
ant, Yours, fjfr. 

In the Common Pleas. A, B, againft C, D, 

C\ D. of, &c\ the defendant in this caufe, 
maketh oath and faith. That the iffue was 
joined in this caufe, this prefent Trinity 
term ; and that notice of trial was given for 
the lad fittings within the faid term. And 
this deponent further faith. That J, B. of, 
is a material witnefs for him this depo¬ 
nent, in the faid caufe, as he is advifed; 
and believes to be true 5 and that he cannot 
fafely proceed to the trial thereof^ with¬ 
out the teftimony of him the faid y, B* 
And this deponent further faith. That be 
ha»h endeavoured to find the faid J. B» out j 
and that he hath been to the houfe of the 
faid y. B, and was informed that he was 
gone to Exetery in tiie county of Devon ^ 
and that he this deponent hutn lent ther^, 
for the purpofe of fubpednaing him $ but that 



thelkid Ji 5 . ife gone from there, as this d€*' 
poDcnt hatn heard, and verily believes to be 
true; and that he this deponent cannot 
get any information where the faid 7 . 5 . is, 
but is informed that he will be at home in 
one month; and that he this deponent hopes 
and experts to be able to procure the pre^ 
fence of the faid J, B, within the firft fittings 
of next Mtthaelmas term, 

•If it appears that the witnefs went out of 
town or abroad, or beyond Tea, after notice 
given, the court will not put off the trial for 
it, as the defendant might have fubpoena’d 
him in time. Barnes 326. Affidavit made of 
the abfcnce of a material witnefs by the wife 
of the defendant, held inefficient. Ibid* 437. 

The rule to Ihew caufe is drawn up at die 
fecondaries, pay 5J,; ferve copy on the 
plaintiff's attorney, and fhew the original; 
then make affidavit of the fervicc of the rule, 
give brief to a ferjeant to make the rule ab- 
eiute, which being done, draw up rule at 
feephdaries, pay for lame 6 s. 6 d. j get ap¬ 
pointment thereon at the prothonoraries to 
tax, then pay fame, N. B. The coffs muft be 
paid forthwith, as the rule is conditional. 


Cofls for not jnoeeeDlng to 

I T has been determined, and Is now the 
pradlicc of thtis court, that if the defend- 
aiu; obtains a rule for cofts for not going to 
trial, he fhall not have a rule for judgment, 

B b as 




to 

move for 
Colt'! I'or not 
£oing to triui 
purluant to 
the ru'e of 
M. 1654. 


€d^ fornocjirOttfSins tofrn'af. 

•' . ' 1 -» * a 1; ' 

as ?n the cafe of*a nonfuir. Barms ^iS. ' hnd 
as thefe coffs are always allowed in (he latter 
rule, there does not feem any neceility ever 
tp nrioye for the former one 5 but in cafe it 
ftiould be thought requihte, the followmg is 
the mode of proceeding; Go to 
and apply to the iccondaries, who will move 
for a creafury rule, or give a brief to a fer- 
jeant with icj. (:d, to move for fame, which 
is granted of courfe, without an affidavit; 
draw up rule, and fei ve copy v/ith the pro- 
ihonotarics appointment on piaintifF’s attor¬ 
ney ; pay fur rule 6 s. When you attend the 
jjrothonocary to tax the cofts, you mult then 
have an aftidavic of the faft, as follows : 

. A* Bw of, the defendant’s attorney in 
this caulc, maketh oath, and faith. That if- 
fue was joined in the faid caufe in Hilary 
term lall pad, and notice of trial was given 
thereon for the fitting after the faid term; 
and that the plaintiff did not proceed to the 
trial thereof, nor did he countermand the 
fame in due time, according to the rules of 
this honourable court. 

N. B. If there are witneffes exira^ or fuh^ 
pfcnOi. you may go on and Ihcw this in the 
affidavit, as in an affidavit of extra cods. 

The rule may be drawn up payable to the 
defendant or his attorney; but if payable to 
both, and the money on demand is refufed, 
the defendant and his attorney muft join in 
the affidavit for an attachment. 

When the cods arc taxed, a demand muft 
be made Ly the defendant, if the rule is made 
payable to him j if to either him or his attpT^ 
ney^ cither may make the demiaadi if ta 

both 



coiijef tor not pxmmttQ to 37^- 

% 

botkk then bn i^fufal, make th^ following 
affidavit ro move for an attachment: 

7. of, (^c. attorney for the defendant Affidavit of 
in this caufe, and Richard Fenn of, the 
above named defendant, feverally make 
oath and fay. And firft this deponent to trial pur- 
for himfeir, faith. That he did yefterday per«f“anttoa 
fonally ferve the above named plaintiff with a*”***®' 
true copy of the rule, and the prothonotaries 
allocatur thereon hereto annexed, and at the 
fame time ftiewed him rhe faid original rule 
and allocatur I and that he this deponent did, 
at the fame time, dt mund of him the cofts 
allowed by tlie faid prothonotary on the faid 
rule, but that the faid plaintiff did not then, 
or at any time fince/pay the fame ro this de¬ 
ponent, and the fame now remains unpaid ro 
this deponent; And this deponent Richard 
Femty for liimftlf faith, That he hath not re¬ 
ceived the faid cofts allowed by the faid pro¬ 
thonotary on the faid rule hereto annexed, 
but that the fame now remains due and un¬ 
paid to this deponent. 

In all cafes where you move for non¬ 
payment of money, when the rule is made 
payable to the plaintiff or his attorney, both 
muft join, and fwear negatively to the re¬ 
ceipt at the time of the affidavit being made. 

Serjeant's fee is one guinea; draw up tlie AttachmeDt, 
rule,and then make out an attachment againlt 
the plaintiff as follows (pay rule 6 s. 6d.) : 

George, f^c. To the .flieriffof Middlefex^ 
greeting : Attach J.C. lo that you may have 
his'body before our jufticcs zt^eJlminJlcTi on 
Stburfddy next after the morrow of All Souls, 
to anfwer us, of and concerning fuch things as 

B b 2 on 'S 



'37^ Coff0 for not j^toce^ng to Ccial. 

on our behalf Iball be then and there otj^- 
ed agamtl him; and have then there chia 
writ. Wjtncfs, Alexander Ijard Lougbberot^y 
at Wefiminfier^ the 9th day of July^ in the 
twenty-third year of our reign. For non¬ 
payment of 3/. 4f. cofts taxed by Mr. Pro- 
thonotary Dtdtns, purfuant to a rule^f court* 
Dated, Uc, 

The attachment is figned by the protho- 
notaries, pay u. 4^. fcal yd, warrant there¬ 
on 2S, 4^. and IS to be returnable on a day 
certain, though the proceedings arc by or^ 
gmal. 


3Jul)fftnCIlt as* j'n cafe of a 

ilJonfttft, 


F ORMb RLY if the plaintifFdid not pro¬ 
ceed to trial after iflbe joined, the de¬ 
fendant was (after a rule given to the plam- 
ufT to enter his iflue, and he had done 1: in 


On thephin- 
Hewlett 
to brincr on an 
totml, 
the court cuy 
givcjudg 
jnent as in 
cafe of a non> 
inu» 


purfuance thereof) obliged to have a further 
rule for a record to be made by provifo, if 
the plaintiff'had made default, but to pre¬ 
vent that expence, the Sta(, 14 Gee, 1, c, 17. 
ena(5ls, I'hat whet'' any ifTue is or (hall be joined 
u\ any action or fuiC at law, in any of his Majeffy^s 
courts of record ai great feifion of 

JFales^ (hejltr^ Lan or Out ham \ and the 
plaintiffs in any fuch a£lion or luit have negh^- 
ed to bring fuch iff le on to be tried according to 
the courfe and pra^licc of the And courts refpee- 
** tivel}, It (hall and may be lawful for thejud^ or 
** judges, at any time after (uch iiegle^l, upotMBO- 
tton made in open court (due notice having been 
“ given thereof) to give the like judgment for the 

defendant 


(( 


C( 





jH&gment, &c. 3^3 

** or ileflMMidtt in every fueh aiHen or 

fuitf as in cafes of nonfuic, unlefs the faid judge 
** or judges fhall, irpon juft caufe and reafonabie •*, 

tennis, allow any further time for the trial of fuch « 

“ iftiiei and if the phiivtiftor plaintiffs ihalj negle^ 

** to try fuch iffue within the time or times fo alTow- 
« ed, then and in every fuch cafe^ the faid judge, 

(sfce £haU proceed to give fuch judgment as afore- 
** faid ; and all judgments given herein flial) be of (tie like Force 
** the like effeft as judgments upon nonfuit, and no as judgments 
other,** yi^, 2. in nonfuit. 

** Provided that the defendants (hall, upon fuch Defendant to 
** judgment, be awarded his, her, or their cofts, in have colls. 

any a^ion or fuit where he, (he, or they would, 

** upon nonfuit, be entitled to the fame, and in no 
“ other a£lion or fuits whatfoever. This ftatuie The ftatute 
“ docs not extend to a writ of right, fo as to give 
“ cofts to the tenant, or a judgment, as in cafe of a ^ 

nonfuit.** 2Biaci.R£p. 1093. otnght. 

In order to proceed to obtain this judg- How to pro- 
ment after iffue delivered, and the plaintiff"®*! *°®^***" 
has not tried his caule within that term (the* gmem. 
fame not being before entered on record), 
get a ftde bar rule from the fecondarics office, 
for the plaintiff to enter his iffue on record, 
which expires in four days after fervice j pay 
5J.i ferve copy on the plaintiff’s attorney. 

When the four days are expired, go to the 
prothonotaries j fcarch with them of the term 
in which iffue is joined ^ if the iffue roll is 
carried in, then proceed as follows j if not, 
fign judgment of non pros. Which fie under 
title Non Pros. 

In the Common Pleas. Benn v. FenUn 

Take notice that this honourable court Notice, 
will be moved to-morrow, or fo foon after 
coutifd can be heard, that the like judgment 
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may be ^Iven for the defendant, as in the 
cafe of A rioAftiit, purfuint to the ftacute in 
fuch cafb made and piovtdcd, dated this 
dayof 17^3* Tours, 

To Mr. C. D. Attor- yi, B, Attorney for 
iicv for the Plaintiff. the detendant. 


In the Common Pleas. 

JohnDet^y Plaintiff^ 

ai d 

Rithiitd Fe Defendant. 
Affiduit. Jkxtinder p 7 outiy of, eft. Gentleman, at- 
tonty foi the above n . ned defendant, inak- 
eth oath, and laith, 1 hat iffue wabjoii cd m 
this ciule in Eeijlet term lillpifl:, ind notice 
of tr dl vvis given for the luting after thcfiid 
teim, and tint the Hid plaintiff d d not pio^ 
cr*ccl to the trill thereof pUriuant to his lai i 
nonce, And this deponent further i ith, Thu 
he did pciionally feive Mr. Cbar at- 

j torney tor the plaintiff above named, with a 
* true coj y of the notue hereto annexed. 

N B. If ^ II Ingrofs affidavit on a is. 6 d, ffampepaper, 
f” fvvear It before a judge, and then Iptak to 

theV ler to have the roll in court; 

brii jtJto pay him 4^/., give affidavit to a ierjtanr, 
cvart. ' v^ith a fee of loj Gd. and he will move for 
the pidgment as in the cafe of a nonfuit; in 
the evening dniw up rule at the fecondanes, 
^ piy 5r. Gd., fe» /e copy thereof on plam- 
'I'i’b attorney or rleik, fhew the original, 
.nd 0.1 the diy f( r flicwnig caiife have affi- 
divit of th^ fervKe ready, and fedd thcle 
word'., a fid at t fah^e time Jf^S‘jt}td him the 
^ Give affidavit to « fer- 

jeant with ag’linea, t<s luovc to ttiake rule 

t^bfolute; 




abfoiute} whicbj jf no cAiif® fhewn, h of 
cotirfe; then draw up rule at fecondarit^s, 
pay 6s, if of conwnon length } take fame with 
a double half-crown ftampt paper, make an 
incipitur of the declaration thereon to the 
prothonotaries clerk, and lie will fign jodg- * 

merit; pay yr. j then tax the cofts, and 
take out execution. 

On the part of the plaintiff, it is nceeffary Wlnt’s necef* 

for him to ffew fome reaiorable caiile why l'‘ry firplatnf 

he did not proceed to trial by affidavit, fneh tojhew to 
^ X X ^ r 1 i I wivofcxcuw* 

the abicnee or a mnrenal witnels; the 

plaintiff’s own illnefs, that the defendant, by 
lomc ad of his, Ijindered him from going lo 
trial, or that the witneffe«; were ill, or ab- 
fenr, ^c, not to be met Witis, or lon.e other 
realonable or unavoidable t \ ile, but in all 
cafes It muff: be on payment of colls, unlcfs 
by lome ad of the defendant, or lus attor¬ 
ney, the dial was delaytcl. And not'*, pe¬ 
remptory undertaicing to try tlie next fittings 
or affixes, will not do in this court. 

If you Ihew the abfcnce of a material wit- The name of 
nefs, you inufl name him, and that all endea- 
vours were ufed to find him out, and fiiew 
he is to return. 

Though further time for going to trial Though fur* 
haih been given, yet upon reafonable caufe, 
it may ftiU be enlarged, notwithftanding the 
xplc wlpcrcmprory. Barnes 315. (hewn, be llilj 

If cOUs are given, plaintiff muff: profecute enlarged, 
the rule, and pay cofts, or judgment may be 
iighed, by leave of the court, as the rule is 
{xindlcional. 

Judgment may be had in cafe of a nonluic ihisjudg. 
isxreplevtnin this co\nt(Barnes 317.), though 1**^ 

tn^ A. B, have determined the contrary. 
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^6 3!uti0mmt ^ !& cafe ^ 

After 8year's In Trinity term, i6 Ceo, iffuc 

iMauipfcence, ed. Defendant moved for judgment na. in 
an c*(e*m a*" cafe of a nonfuit; on (hewing caufe, it waa 
Donfuit, znay Contended, that as no proceedings had been 
be mo/ed for for twelve months, neither party could now 
without a proceed without a term's notice; buttke 
term s notice, Jj otherwifc, and that this motion 

was not within the rule of 13 Geo* 2.; but on 
hearing the merits, the court difeharged the 
rule on the ufual terms. 2 Black, Rep* 1223. 
How to pro- If the court lets the plaintiff off upoA n 
ceedforjudg peremptory undertaking, and he does not 
”erem*^or ** kring on the iffue to be tried in purfuance 
rule obiainL. thereof, the defendant’s attorney may apply 
for an office copy of that rule, and move the 
couit for the like judgment as in the cafc of* 
a nonfuit, for not having brought on thetnah 
purfuant to the rule of court, which will bci' 
granted to fiiew caufe j and, N. B. Noticd^ 
fhould be given of this motion anew. ^ ^ 
AfHdavt. y, B, of, ^c, attorney for the above^j> 
named defendant, maketh oath and laith,w 
That this honourable court was moved laft 
Trif/tiy term for the like judgment as in the' 
cafe of a nonfuit; and upon Ihewtng caufe, 
the plaintiff peremptorily undertook to bring 
on ihc ifluc to be tried at the fittings after 
the find rm, whereupon the annexed rijle 
N. B. Let was made ; And thi^ deponent further faidi, 
'cafe if *** 'I l^at the plaintiff fet down his caufe for trial 
Affidaixt of the faid fittings, bur withdrew his record,‘ 
feivict of the and did not proceed to the trial thereof put- 
notice mull be fuant to the laid annexed rule, 
made. afiidavic to a ferjeant, wi|h 

tor. 6d. to move; in the evening draw up * 
the rule at the fecondarics, pay ierve 

copy 



\ f 

copy on plain tkfF’s attorney^ wakfi affi¬ 
davit of tkc (iprvicc thereofi give it to a^fer- 
jaasCy fee jJ, u* to make it abfolute *» and 
then in the evening draw up the rule at fe- 
coodariesi pay 6s. and fign judgment aa 
before* 


Xrial at Bar, 

T rials at bar very fcldom happen, 
and unlefs it appears to the court, that 
a quedion of law of foiTie nicety will arifc, 
and chat this will be fo complicated with a 
matter of fa< 51 :, that the whole matter mull 
be determined by the jury, under the direc¬ 
tion of the court) it will not be granted. 

Theft trials are appointed by the ftaf. of 
Wifim, 2. where the caufe requires magnam 
examtnaitonem. It has been granted in this 
court in an adion for mm, con. Rep, Caf 
PraQ, C. B, 10$, Barms4.$%, upon an affidavit 
of defendant, that he had upwards of twenty 
witnelTcs to be examined, plaintiff having 
liberty to examine a witnefs before a judge, 
and defendant waiving his privilege of par¬ 
liament, Ibid, And they arc to be tried by 
a fpecial jury. 

In the affidavit the particular value or dif- ^^hat ought 
ficulty muft be Ihcwn j for it is not enough 
^o fwear generally, that there is value or * '*'^‘** 
difficulty therein. 1 Barnes 141. 

After iffiie joined (except in ejefiment) Cannot mbve 
you may move to have a trial at bar (but 
th;s cannot be had in London^ the citizens * 
not being to be brought out of the city) s 
3 nor 
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nor arc they gencnlly allowed in ifluable 
terms, nor the fame term the motioo is 
made, Pep atidCof hut I take 

it, upon appearance of the tenant in ejt<ff- 
menc, and before ifiue joined, ic may be 
made; and in Inch cale it mufl be moved 
for in th' r ew cuifc ajainlt the tenants who 
have apj c ircd I ide 6/r, 696. 

Whntafhdavic In theaffidivit fliould ftdtf, “ That 

ou^hc o I -le ** the eft-t s for which the (ime is brou^zht i!> of 
itt cjeAmcnt, “ the value of fttantvm, that there arc many 
“ witntllc ro be produced I n each fide, ftieraWf 
“ whom rcfiJe in rtmnte part!> in B and and 
oihcis in L. ind Jll , and that deponent is ad- 
viftd, and bilieve'', that the kfTors of tiu plain* 
“ lift *5 tide will in a g^rtat r ci^urc aujiend on the 
•* d(.du>^Iun of a lone ard int icatc couMc of (uc» 
cefli n -nd defiers, and t*ie cfltifts and opera* 
# •* tion of icveral deeds and fainily i» ill* nicnls, and 

V that a vanety of points of law and othfr quef- 

tions will ar (u at the tml; <»nd deprntnt ci n- 
“ ctivc*=, and is idviftd, it will bt nectH ry that 
the Caul fOouki be tried ?t t^’c bar of this ho- 
nour-bk court y *' fpt'ial ;ury of the county 
of S, jvnerc the eftites in quclbon lie, if trie 
court Qitll fo toMic ht, and not btfort any one 
“ jud^e of ainze.’* 

Howtoob. Upon the a-iove affidavit being made, 
urn It. It ro -j Iftjeanr, and he will move foi 

a rule to Ihew cnic (ff^e to l.im lOJ. 6tf ), 
draw up rule with "he fecondary, piv him 
5 bd, krve <'opy, and Ihtw the oiiginal. 
On the day of lhi\\i''g canle, mtke a brief 
of atFdivu, p.vc lame, .ind clic affid'ivic of 
the fcrvice ot the rule, with ene ^^utnea to 
mov(, to make »t ahiolutc, wnich, if done, 
draw up the lult*, pay aiccording to the 
length, b&caule in this rule is contained a 
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rule for a fpecul jury, make two copies ^ 

thereof, ienc one on the undcr-(heri{r, and 
the ochei on the ittorney on the other fide, 

V th thepio’‘ho lotirRs ippoiniment thereon, 
attcr d on the prothonotaiy, and he v^ill name 
48 ]urors, pa) h-im 2 /. 2f fiienfi 2 U 2S,, piy 
clerk to the prothon( tir ts ^s. for copy 
(each fide). When tin-, is clone, and )ou aie 
rc'’dy to ftrihc tne twcnn-^oiii get a frelli 
api oincirient on the i uk for that purpofc 
from the ptothonotai) , itive copy of rule 
a iJ appoxncmt lu on col 'itcorney of the other 
fide, attend j rothoii u \, and he will ftrike 
out at your icquell twelve on each lide, 

]^. B. 1 he pi iincid \ atrorney b^o^ins f rft to 
flrike* tins bcin ^ done, a Ipeci il cap* 

Jit itoi in IS midc out a^ hcicaftcr, 

AUh iUj>h th trill is i])[ ointccl by the xho* trial i» 
coiiit, \et the phintilr is at libcr^’y to enun- appointed, 
termini the nou c of tii il, aid the fame 
cannot beaj;iin biouphc to tiul, unlcfs fome 
day be appointed by the court 

Wheieas rules for trials at the 1 r of this court 
arc ufuil > granted one or m '■e tcim before fuch 
trills are apoomted to be heard , and th it the writs 
or / d (ti cstfo} i or ftimmoning the jurKs f>r fucK 
trills are made out upon •’tr/r/tr returnable in the 
preceding term . fu th it the ittoinies for plaintiffs 
in fuch trials haie I’wavs opportun ties of giving 
timelv notice to this couit of the cert in ciavi when 
lueh trials ate to come on \t d forafmuch is 
their negleeling to give fuch nonet, it is found to 
be to the prejudice of othf r fui ois in this court It Attorney for 
IS ordc’ei, “ T hit the ittoin*‘y fr r the p'a ntift, in h plaint iT 
** every cauf, which 11 fuch cift fhill come to ^ ’’® 

tried at the bir of this court, before *"* 

** efloign day of theteim in which fuch caufe 
•• be appointed to be tried, give notice to the chief orotho 

“ pro-notary or fc 




Special 


con^ary cf 
theday it» 
•jp{K>tntcd. 

Aa<! in cife 
of negicd, 
then fuch 
canie (hall not 
be tried. 
Copies of the 
liTues to be 
tried at bar 
to be deliver¬ 
ed to the 
judges. 


•« prothonotary of (Slia court, ot the fecondary, of 
the day on which the caufe is to be tried, that 
** the fanne fat is uAiai) laay be put down in the 
court book provided for that purpofc. And in 
cafe fucb attorniee (bail neglefi fo to do, that 
** then, without motion, and the fpecial diredton 
** of thi^ court, fuch caufes (hall not be tried that 
“ term.” H, fid. g Ann, 

By rule, M 3 4. It is ordered, Thit in 

all caufes which (hall be trie) at the bar of this 
« court, the lord chief juftice, and the reft of the 
“ judices of the faid court, (hall rcfpe«flively have 
“ copies of ‘.eilTies in the faid caules delivered 
to them, before the time appointed for trials of 
“ fuch caufes.” 


The couit will grant a new trial after a 
trial at bar, upon proper caufe, the fame 
as in oilici caies. 


Special 

Howtoapply E the ftatute of ^ Geo, 2. r. tS. Give 

for afpecial r (q ^ ferjeant with the name of the 

caufe, and indoife thereon, ** To move for 
a fpectaljury i ** (fee ioj. 6 d,) he will fign 
Jt, carry it to the fecondary, and he will 
draw up rule (pay him 5J.), get an appoint¬ 
ment thereon from the prothonotary to no¬ 
minate the forty-eight, lerve copy on the at¬ 
torney of the other fide, and the (hcriff allb 
muft be ferved j attend prothonotary, and 
be will nominate the forty-eight (pay pro¬ 
thonotary 2/. 25. (Iierifr 2/. 2s.) , when this 
is done prothonotancs clerk makes out co¬ 
pies for cich party (pay him 2J 6d,), When 
you are leady to flrike, then apply to the 
prothonotary for another appointment; f^rtre 

copy. 
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copy, rule^ and that appointment on the at* 
torney; attend the prothonotary again, and 
he Will ftnkc out i^elirc on each fide, be¬ 
ginning with the plaintiff firftj the clerk 
then makes copies (pay 7s 6d, each), which ^ 

reduces them to twenty-four, to try the iffue, Carwot ^ 
and a fpecial writ of Itabeas corpora juratorum 'he^Jhlrd ai- 
iffues for that purpofe. In London^ he that poiotitient.^ ’ 
ftnkes the jury, chufes his own officer to 
fummons them, though the plaintiff iffues ^ 

the writ. In ftridtnefs, if defendant moves 
for the jury, he ought to fue out the writ of 
habeas corpora juratorum (but this is fettled 
amongft fair pradifers amicably), which 
ought always to be the cafe. 

The perfon, or party, who lhall apply for a coll* of a 
“ fpecial jury, (hall not only bear and pay the fees 
“ for ftnking fuch jary, but fliall alfo pay and dif- ^ ibeallow- 
“ charge all the expences occafioned by the trial * 

** of the caufe by fuch fpecial jury, and fhall not^ ^ 
have any farther or other 4llowai)ce for the fame 
upon taxation of cods, than fuch perfon, or 
** the party, would be entitled unto in cafe the 
“ Caufe had been tried by a common jury, unlefH 
“ the judge, before whom the caufe is tried, {hall, 

“ immeduiely after the trial, certify i« open court 
** under his hand, upon the back of the record, that 
** the fame was a caufe proper to be tried by a 
** fpecial jury/’ Staf, 24 2 , c, s 8 . 

No perfon who ftiall ferve upon a fpecial 
jury, or be returned, fliall be allowed to’J*®’’® 
take for fuch lerving on any luch jury, more cept where 
than the judge who tries the caufe (hall think there is a 
jutl and reafonable, not exceeding i/. i/. 

(except in caufes wherein a view hath been 
dircded). Same btat. 
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titeto. 


V*cw Tn\ be 
grantsi n iin 
ftdlion wKic 
BeceiTary. 


Six of tbe 
Jurors, cr 
more, (1 all 
h|^thevicv\ 


F ormerly there could not have been 
a 'View m perlonal actions, but upon 
withdriwing of ajuior afcti they were fworn, 
and confent of the parties by 4 rule of court. 
Now by tlie A6l ^ U 5 Ann» c. 16. /. 80 it 
may be gianted in any action brought in the 
courts 4L If ejtintnjiefy where nectfiary, the 
better to underftand the evidence upon the 
fri 1, in v^hich cafe the courts may order 
ipecial writs of djtiingo^y or }abeas coipotOy 
tci the fhenfl, requiring him to have fix ot 
the jurors, or a greatci number of them, at 
the place in cjucllion Lme convenient time 
before the trial, who lhall liavc the matter 
fhewn to them by two perlons named in the 
writ of hoheas corpora juratornuiy and ap- 
poiPicd by the court, and the laid flienff 
executing the writ is elpecially to return the 
made accordingly. 

By flat. 3 (jeo 2. c, 2^;. (the ballotingafl) 
f 14. It lb provided, “ lhat 'mhere a 'I'ew 
Jhall be allowed, ff< of the jvtors m md 11 
the panntl, or moic, Jhail Iaze the vuw, and 
fljali be the firii fwcfn (rr Juch of He a af 
apfeaf) before arydiajo g.** But as the 
having a view w s not by either of the 
llatutes made a m itter of courle, though 
lut h a praelicc hid prevailed, and had been 
abultd for the purj olej, of cM y, the court 
thought It their duty to rake t *re that their 
ordering a vi^*\v fhomd not obflrudl: jufliee, 
and prevent the eaufe from b ing tried i and 
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they. re/c^lved not to order one any more, 
without a full examination into the propriety 
and neceffity of it: for they v;cre ail clearly of 
opinion, that the a<ft meant that a view fhould 
nor be granted, unlefs the court was fatisded 
that it 'w proper and necejfaryi and they thoughc 
it better chat a caiife iTiouId be tried upon a 
view had by any llx, or by fewer than fix> 
or even without any view, than be delayed 
for a greater length of time: Accordingly 
they added a claufe to the ufual rules for 
views, purporting that the party praying a 
view, confented That i-i caje tw vh-iv fiould 
** be tad, or if a z'it"w ficidd be had ly any of 
“ the jurors ivhomjGever (though net JIx of the 
tvsdve) yet the trial Jhculd proceed, and 
no objeUion he made on ac<. ount thereof, or for 
“ ^vant cf a proper return^' Since which, 
motions for views are become motions of 
coiirfe, with fuch additional confenc an¬ 
nexed to them. Vide 1 Bur, Rep. .^56. 

Inthe Common Pleas. 

Trinity term, nt the %'^d year cf the 
reign of King (Jeerge the ^d. 

Denn v. Fenii. Twfdoy, the 8tli day of The rule. ^ 
July, 1783. It is ordered, at the inliancc of 
the plaintifi*. That a fpecial writ of Habeas 
cotperajuratoruiu, directed to the ihcrilFor G;f- 
fordfhire, according to the torm of the flatute 
in that cafe made and provided, llrall iflW, 
by which the laid Iherilf fiiall caufe the plaoc 
ift queftion to be to fix or more of 

the jury, impanclicd and returned, to try 
the iflue between the faid parties, or as maay 
more of them as he Hi all think fit, to take 
a view of the place in queition, on PAonday, 

5 the 



the day of next* at ekrerl 

of the clock in the forenoon of the fame 
day; which faid jurors (hall meet at the houfe 
of John Cooky known by name or (ign of 
the Blue Bour in Oxford, who (hall then and 
there be refrelhcd at the equal charge of 
the faid parties; and that John Doe on the 
part of the plaintiH', and Rtchard Roe on the 
part of the defefidanr> named in the faid 
wric> (hall (hew the place in queftion to 
thofe jurors^ yet no evidence (hall be then 
and there given to the faid jurors i and the 
(henff of Oxfordjhtre (hall, by a fpecial re¬ 
turn upon the faid writ, certify to the juflriccs 
of adize, that the faid view was had ac-* 
cording to the command of the faid writ. 

On the motion of Str- j 
jeant tValker, for the > By the Court* 
defendant. J 

FotbergilL 


A&daviifora JF. C, of gentleman, maketh oath, 
and faith. That the plaintiff’s declaration in 
this caufe is for a trefpafs fuppofed to have 
been committed by the defendants on the 
freble 0x- * plaintiff’s land or premifes: And this depo- 
penny fiamp. nent further faith, that he is informed, and 
verily believes. That the (aid defendants can¬ 
not fafely proceed to the trial of this caufe, 
without a view fint had by lome of the jury 


intended to be impanelled to try the iffue in 
this caufe. 


In what ac- In atlions for trcipafs on land, or cafe for 

aTraodfitt ^ view may be rcquifitc; and in 

* ^ ’ aiStions for wa(fc it is granted on the face of 

the declaration s but for obftruding a water- 

courfe 





ttttnrre, it was^dcnied oPcourfe. Barnes 467. 
So that in all other adions fexcept wafte) 
afildavw muft be made of its being requifitc 
ftnd ncceffary to have a view •, and it is to 
be given to a fcrjcanc, with a fee of 10/. 6c/, 
to move, draw up rule with the fecondary, 
pay 8 j. * apply to the oppofite attorney for 
the name of the ihewer, and have your’s 
ready 5 fo that the rule may be properly filled 
up, and alfo the houfe where the jurors are 
to meet; the day and hour muft be inferred. 
When you have drawn up the rule, ferve copy 
on the oppofite attorney, leave the original, 
with theaames of the )urors (if Ipccul) with 
the (heriffi if common, he has them, and he 
will fummon the jury, pay him 2/. 2s*; hia 
fee for attendance i/. is.; and no evidence 
is to be given on the view, but riie premifes 
only arc to be fhewn. In town it is not ufual 
to treat the jury as heretofore with dinners, 
but in the country it is, and at the expence 
©f both parties. N. B. In vacation, by 
confent, you may have a judge’s order for 
a'view, upon producing the affidavit to the 
judge’s clerk, by confent; if not, you may 
have a fummons for that pdrpofe; the judge 
cannot make an order, unlefs the attorney 
on the other fide confents to It; but if he 
does nor, then the judge will order the pro¬ 
ceedings in the raule to be ftaid, and in both 
cafes a ferjeant’s hand is requifitc after the 
ordei obtained; fee lOf. 6J. rule Is* filing 
order is. 


* Country affidavit 2/. filing, 

c c iSecoto 
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^aecoru of 5i5i0 by 
)a[)rtsinaU 


N. r. Tn 
oW lil ^ • the 
fit^plac ia !•> 
to b of iht 
teim tilt flue 
lb joircd and 
delivtrtJ the 
^coiid cf t* c 
tcrni in wluth 
the ciufc ib to 
be tr ed. 


T HIS contains the whole pleadings and 
IS to be ipjrolled fairly on a double 
half-crown flampr piichment, and made I'p 
by the attorney for thephuitifF, and in this 
court ihc is wiotc but once (except on 

th t d i *i^c cf a chief juflicey or an old 

7 ecofd '^3 m whuh cilc you write a fecond 
p^oci'^ t\a£Hy as the fiifl:, of the term in 
whith the ca de is to be tried. 


In the Common Pleis. 

Rccorl. I leas at Wcflminfler hfoie Alexander 

Af/^/Loughboiough, and Its compa- 
‘iiOii^i jvjliLes of oin Lcid the Kxng^ of 
the Unch^ of Tri" *ty 7 ei ni tn the t^jtniy’- 
tl ltd year cf tl e reign of our Su'iertign 
Lot d George tle lb rd^ by the grace vf 
God cf Cii'^tt Bntain, france, ani 
IielaiK^, A dcfuidit of tie jaithy 
cvc. Roll 34 ^, 

Tyhddlfe , to wir, Rt lard 1 enn^ late of, 
£. r. gentleman, w is attached to anfwery^7/-» 
Jknn of a j lea of tr^lpafs on the cate, and 
whereupon the fa i John^ b) /. 5 Ins attor*- 
ne\, coi4 plains, u^ltnusy &c. (to the 

end of the tjj verlnim,) 

If inerc be a d^^inurrei to any of the plead¬ 
ings and the cauie is to be tried before or 
after that be difpoftd of, all the proceedings 
muft be entered on the mjl prtus record. 



3^7 


EecojU. 

If on a plea in abatement, and a refpcndeas 
cufttfis awaided, and afteraids the defend¬ 
ant pleads in chief, and there is a vcrdi< 5 l for 
the plaintifi’, \ct the pleadings mull be en¬ 
tered on record, or it is good caufe for judg¬ 
ment to be aireiltdj for, as it mull be en¬ 
tered on the roll (which is in couit), fo ic 
nnill be irentiontd on tli'* lufi p}>tu iccord, 
othciwife It will nut apjieir to hue b^en a 
veidifl in the Time cauf. 7 d, Rcym, 329, 

Aljddteft^j (ir.) The jury between Janta. 
Venn, plaintifi-, and Ruhud 1 em, late of, 
ip'i. gentleman, in a j lea of tielpafs on thc^^-B* Lf’ave 
cafe, is rtfpited here, uptil on tl c morrow' 
of ^III Soul: (Re heti ,i cf tJe habt .s corpora rd p’*ci- 
jiiiatoriim, otui wbuh f/jou'd le iJs next uttun .1, bt* -e the 
rfhr tie d y fj irtdi), uulclo L\ihdi) Lord 
Lcu^lLc'f^u^hy the 1 mg’s cliiet j'lltic'* of the 
bench here, afilgnid b\ form of the llatute m 
that cafe m ide and piuvidtd, fiidl firfl come 
onT'lutfdi'fv tne lOthd') of fuh (die da) of 
the fittings), It If <.Jii ' j\ , in the count; of 
ALduitfexy in the Gieit Hall of Picas ihcie, 
foi default of the jurois be rude none of 
them did appear 'Ih^rcfo^c let the Ihenflr 
have the bodies (jf tlic Uv«.ial pet Ions men¬ 
tioned in the pint! annexi d to the writ of 
hobeas corpora jniot jrvm. And be it linown, 
that the jufliets here in couir, in this fame 
term, delivered a writ thereupon to the de¬ 
puty IherifT of the county afoielaid, to be 
executed in due foiin of liv ij‘i, 

N. B, If the ciufe is to be tried in Lnt- 
don, fay, “ at the Guildhail of the city of 
London.” If at the aflizts, “ iihUfs hi 
Alajcfly^s jufticis afigitcd to take tie affixes in 

C c 2 “ and 



388 RecOilJ, 

Thfi'ji of a»ii for the county of Oxford jhatt frft come 
ihcdfl]z *. Qfi fhe of July, Pt Oxford, 

in the fctd county^ according to the form of 
the flatutc in that cafe made and provided^ for 
de filth cf t^e jurors^ hecaufe none of them did 
appear.” "TUiefore” ^c. (as hfore). 


h placita on 
the reiiit v i] 

O* the chief 
iuftkemicr n. 


P.t’tr Wcflminfter before 5jr William 
dc GreVj Km^hty and his brethetiy juf- 
iices ff his Majefly's coitU of Common 
Bench on tie tmrrow of the Holy Tri- 
iwty,iH tight days cf tie Holy Trinity; 
end til ff teen days of the Holy Trinity, 
utd befote Sir Henry Goulcl> Kntgl 
and Sir Geot^e Narcs, Knghtjju/Ktcs 
of the Jpid court, ficm tie day of tie 
Holy Trinity in three nveeks, Tri¬ 
nity Teim, tn the twentieth year of the 
5 egn of our fov^^egn L rd Geot ge the 
Third, by tie grace cf God of Great 
Britain, France, and Iieland, Kdg, 
defender of tie faith, &c. 


7 own and ^ When the nfi prhis recoitl is prepared, 
» pafsrc'cH. to cany ir, and the roll whereon you 
have entered the lilue, to the piochonatories 
office, who the lecord ; pay is. ; and 

for enteiing the ifine 2s. a count, or if fpe- 
< ill Sd. rer fhect: The cleiL will mark both 
the record and roll j then file wairants of 
attoincv, aid the clerk will mark the re- 
civ 1, go to ’he curk of the treafury, Mr. 

at rht chief juflice^s chambers, who 
will ex inline and fte ihat the jurata is right; 
he w.il f< 1 the ncord j pay him at the fit- 
tiiKS )“ i’ ■’ -e Od., and alfo to him as 

clerk 
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clerL of the treafury, 2f. for the firfl three 
fhcets, and 4^/. for evciv other flieet, and 
2s, 2i, for the feal. If three \NetLs after 
’ term 25 , for judge’s warrant. 

Then fee down the caufe \vith the chieffn town howr 
lufliLC^s maiflnl, pa) him igj. 9^, ; l»-ive 
the record and habeas arpoiajmctoium^ with 
ihe flienfFs panel annexed thereto. 

Apply to the judge’s maiHial, at the How to enter 
pi Ige’s lodgings in the eountr} , deliver him * ‘J'-aufe m 
rcroid, uui wiit q(I' lbtai lapora jurato- 
n 7;, with the fneiifl’s panel annexed , piy 
hi n I2J. 

iV. Get hrhas corpora j{fa*nf'n re* 
tinned by the flienfl at the aHi/i , the le 
IS retained in town b\ agent of iIk un- 
clt I-flienfF, piy 2 . 6/., which is fent with 
theieeord into the counti>. 

Attend incc n ivtn t> pifs record*- ^or 
hoidoi and MtdiKj a, c the chief m'I ee’s 
chambeis in 6 yje ns h from ten to ore 
in the morning, and fiom five to feven m 
the afceinoon , and for tht aflizes at the 
June time, duiing the tine of tne afri7ts 
All attornies that lhall hive any ncords 
n/ifftui in London or Miadifex, fh 11 enter 
the lame in the inarfliaPs book two days af / „^ol&r)d 
leaft before the day of trial, or a ne t cap am Mdiujex. 
may be entied. R. E i Ju, 2. 

Ne iLCipiatuis (hall be allowed to be en-Nejccipiaturs 
tred for the fittings of mji pyivs after ev 1^ 
term, unlefs the records of tufiptius and writs rtto a of 
be made up and brought into court, on or 1 1 ^ j „j, be 
before the day and fittings rcfpeftively. Not, btou^ium. 

///A 8 Qeo, I. 

Cc3 


No 






No rccc J to 
be rrl c J 
a^ter t !• j » 
JVIiJliti X 
ankl ct I d 
within 01 c 
d V f r h 
day cf ev ^ 
term , 
nor in Lon 
d )n u s 
the dav I - 
fore the d*- 
journinent 
da}. 

On tr V in 
tliec rc 1 s 
caule t 
ent e ’ ! 
tl p hi 11 
cf the to r 


and t 1 in 
tilt ord ti e 
aic Clt td. 

A li t t 1 

iin L i 
in'»r''i 1 I 1 
n eu Lp 


If enu^t ( 

ao 1 in p r 
n a I 1 e 1 > 
s b f iv 
die G I 

fir tl { 
t nc (ter 
tc.r u 


No record or \srit of fi/i pr us will be 
rtccivcd at ar) fitr n ifrtr term in 
f , iinkls dcli\ *»td to, nJ tntrtd v/ith the 
mirihtl, witfiiii a d i> ifur tie Ijfl dfiy of 
c\ci) tern , nor ut fitt ng "fttr term in 
J c I 7, unkfs t’^livticd to, n 1 tntred with 
Ju Miiffi 1 the dav before the da) to wnich 
tilt ’ itin s in Lci dl I e f rft a uintd 

Ai d tvety tiCi} iS ciuf , in / rci n iV 'Mtd- 
a Jt\y n ufl Lt tried in tin ordti in which it 
IS entrtd (b c rmn v i n urn nuts), unltlb 
ordered to tie c n*-’ r> b tie jidf^es, on 
rcjfonablt c u i lits'n. hct Ics i C eo 
1 lit wnr in 1 iti )i 1 t^ be t it 1 with the 
mill 1 , Lx lore t* t hill hrtn of tit toiirc 
^afur Tilt to i rn 1 n di/ (t -'qt in tie 
C( ntu of 2 ' and Noj H, and thtit 

btf It the liiil f'cin;^ of tl toiirr, on the 
lecond u i) afrti th ton miflioi di\. A' /////, 
14 Gtc. ?. A d eveiv caik mull be tried 
in the oidci it is entied in, n Itls the court 
orders otii 1 Mit. A. //. C cc. 2 

Ih It a Ill of tl L cii t iitittl, frail Le 
m dc by tilt m i fh il, and foithwicli h eel \ip 
<11 ioi e public plue in tne / pt s court, 
tluu CO rtn am duiinj the whole time of the 
ah/es J J 

It vou let th caiift do” n to be tried for 
the / i f c } i, i '• hji Ott i i teim, the la ne 
rnu 1 0 £ ennd o c m Ixloie luv^h fi nn", 
1 el J ^ 1 > tl e I y in wtiieli the caide is n- 
t r I. 

It *01 the fi tin 1 77 /// then the lafl 
A of the tern w ll do, and the dty before 
the 1 jouinrent t n, before nine in the 
evtnm/, or ^ t *ec [i lur may be entred. 

If 




BCCOJK. 

If the caufe is not tried the div of the fit- Rcmaneibow 
ting, It IS then made a tewatuf by the nnar-w *9*<i«* 
lhal oi couife, piy him .jj., get your ba-^ 
hiS coip iajuratnruui^ and akci me return to 
the next return d ly aftei the next Iittings, / 

and ideal it, pay id.; annex it to the 
jecosviagun, and get the miirul to alter 
lln,jun.a to the line letinr. ab the 1iu,.tfs 
iCtpn juhatnvn^ theie i-. '">0 oec n to hive 
a new pint! rcturiud, noi a n^w ilamp. 

Atcei you hate o nd t’ e reeviid, then ^ nireand 
make out a JuncSi an i 'j corpota 

;matoiUtn as followa, get the t leturneel 

at the ihciill’s elliee, ir ui PuJtkx, TooV^ 

CcHiti L ' ji.107 blnii, .r I'l I ji t/i, dt ff ced 

S. 01 tiu Pea .f' e.< ^ h/ , nd A. /i. 

11 GGI Si/s I t ikes A t . as anci II ii\ lain 
i^r the lecu 1 of th ie \m ls in tins to^tr, 
and the Peuiiy, ^ i,^ci ind J;/' /) , pi> in 
Aitddtcj V 14J. bd., Lluu^h ^s. Oil,, li ipe- 
mai o*)* i^d. 


SUrnlrt and i^abeafi Ctrpora 
3luratorum. 

/^LORGE the Third, by the Grace ofV'tmrefaca- 
God, ol GiC t Biitaitiy 1 1 mice, and 
Ireland^ King, Deunderof the Faitii, CV* 

To the iheriff of Miditfc^, gre«.ting, ^V^e 
ccuTiinand you, that you eitle to rome be¬ 
fore our juftices at 11 ilhan/Jhr, in three 
weeks of the Holy ^rtnti), twelve free and 
lawful men of the body ol your own count>, 
each of whom having ten pounds of lands, 

C c 4 tenements, 



d^nicc and { 

tcneirerts, or rents by the year, at leaft, bv* 
whom the truth of the matter may be the 
better known, and who are 11 no wile of 
km, cither to 'John Dcnn^ the plaintid, or to 
Rtchnd FenUy late of, fjt. dcfciidant (if the 
defendert be dec^ned againfi e\ccu>.n or ad^ 
minijlratofi he rnuji be here detcui/ed as n the 
pUadn^s), to make a certain jury of the 
county between the parties aforela d, in a 
plea of trtfpafs on the tafe (as tie aJton f^), 
bccaule, as well the lai I Richard as the faid 
John (the patty iilcfirjl lakes the iJJue)jbctwi,tn 
whom the matter in variance is, have put 
tnemfelves upon that )urv , and h've thee 
the names ol the iirora, and this wrK. 

itnels Li Lo'-d Lou^f borougv, at 

bVeJlfirnfter, the 20th day of Jaae, in the 
ajd year of oui rcigi. 

Infert the caiiie of action in the zent/ei as 
the calc fhall be, thus: if in debt lav, m a 
pka of dtbt , if in caft, 7 a pkc of trejpafs 
cu the cafe , if in alTmk, /1 a pha of it tj~ 
paf and a fault , if for afluik and imprilon** 
ment, in a plea of ir fpa cjjc ilt^ atd falfe m* 
pnjonment , if m ejedment, iti a pita of tuf^ 
pafs ahd e e£tmcnt , if in covenant* vi a plea of 
breach of cozenant\ if in replevin, m a pka 
of taking and unjttjily detaining hts cattle , it in 
Jeiinue, in a plea <f deiamng ^oods or L^.rHings» 
Venire whtre jf is where one lets judgment gt) bv 

aqd cb 7 othir and the other pleads to 1 flue, after 

letsj'i^qiicnt tkc wolds, to mike a juiy of the county 
goby^efduli between tl f pai es atorelaid,” add thefe 
zjoru y “ as vt.ll to try the illue between the 
laid John und R chuid joined, of a plea of 
^ ^rclpafs on tho cale, as to cni|uirc what 

“ damages 




C^at)ea0 S?tiratg;ntn. 

damages the faid John hath fuftained, by 
reafon of the not performing the faid pro- 
«* miles and undertakings by the faid 
made, as for his colls and charges by him 
«< fuftained in this behalf, whereof it is con- 
fidered, that the faid John ought to recover 
«« his damages j becaufe, as well the faid S, 
as the faid yobn^ between whom the con- 
tention thereupon is, have put thcmfclves 
upon that jury, and have there the names, 
fsfr. Witnefs, 

You carry this writ to the prothonotarics 
to be figned, pay is. ^d, leal ^d. 

Take it to the fheriirs office, and get it 
returned by the ftierift', pay 2s. (\d j then 
make out a writ of habeas cart or a juratorum 
thus: 

George the Third, by the (irace of God, of Habras cor- 
Greaf Britaint France, ar.d Ireland, King, 

Defcnder of the Faith, ^c. To the (heriffi 
Middlefex, greeting, We command you, That 
you have before our juftices at fyeflnrinjler, 
on the morrow of All Souls (the next return 
after the trial), or before the right honour¬ 
able Alexander Lord Loughlorougb, our cliief 
jufticc, affigned to hold pleas in our court 
of the Bench, by force of the ftatuce in fucli 
cafe made and provided, if he lliall firft come 
on ^hurfday the loth ot Jtdyi at fFeft'/ninJler~T\\tAi.y^f 
Hall, in your county, the bodies of the feverai ***“ fating# 
perfons named in the panel, annexed to this jr" 

writ, jurors lummoned in our court beforecaue. 
our juftices at Wefiminjler, between John Denn,, 
plaintift^ and Richard Fcnn, late of bFefiminJiery 
in your county, merchant, of a plea of tref- 

p-ifs 
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Mr. IJjni I 

^ fcgns hio own 


If in ] o do i 


jr at the if 


Tule of vf 
ji rc at i hj 
torp. Ov o 1 
ginj!. 


QSnirr and 

pafi. on the c tie (.s the afl.ion i ), to make 
th u ]ur , an i I »ve theic tins Vtiit, Witnels 
jJk a} Uuf i uot o\hy jlx. H'ljl/ntnlery 

tnt; 9th day of Jul), ui tnt 23d )edr of our 
Kigti. Harrtjon, 

Thefc vvrits ire p'lntc 1 upon a 2J. 6 d, 
flampt p’•'c') ntuC, and iiuy be had an the 
flanoncts in bl i L, i dvx. the lla. cor,) irnt. 
to Mr. llarrtj Ts ). 6, in Cajik lard^ 
llclooriy wiLi Lie 'i n) , and fiitriu’s panti 
..nnexed tliLicO, pay Jnin fir hjinng ha» 
cotp, u. o/. (I uc ztntr and panel with 
hni), thenieillin ,pav7^, guaretinn 
tncrcof ly the Ihtiiii, p*y i:;. , uilefs 
you luve ilicid/ pud for ic at the tune of 
let’irniiu^ the 'iiT^re. 

If t t cnjit IS to he tiitd in Tofdcn, f ly, 
if / i i j t , See, at tbi iitithirt il 

ij ttx. c i) I \ Londo 1 " 

]k at the a i cs, “ Ct I /l/t* 011 jdft as af^ 
“ Ji Hi i to to e th ofats 11 and tJt loun^y 
vj 0\foid, // th) !' H fiiji com , on the 
“ day of at 0 \foid, tn ihc Jaid 

“ count's d* 'iSt before. 

1 his lule IS to bt oblcrvcd in cai Its tned 
iO lo) Cl and hi ^ , u* < rm / the 
/t ie and t luid of tlie l£/' fc, a .d Liutas cot^ 

^ ui n t i rtii i. 

loin ''e hi, m fl U'^r tfd on dv ft li day 

t I r , O 1 \ 1 lIi lij I I ] IJIK d ( o ^'■fs 

(, I , luJ u fur .uile on a it I n- 

tj, j ‘ u , bt* ^ j i Uf the ''lu c , and the 
Itji II )oiir / i aa L »}a 1’ s old be on the 
qumt ; 'iji of rt u i n 0 ?\ 01 your vetw r, 
and tu trie' -e f 0 ilv b on a genet a! 

ntiiin 



iljawas Coipoia Suratoiutn, jgtjr 


return day after your caufe is to be tried i as 
for inftance, Ifvour caulc is to be cried the 
ibhd fitttui^ in Iblny term w’uch wc will lup- 
pole to be on tl.e funUh of Vdrito/y ^ your 
*['<emre mult bear tcjte the 2 pi of 'fa, umy^ and 
be 1 ecurnable in Jifleca d ys of Saint Hilary \ 
and your hahtas c'Apora will bear tejte on the 
30^h d' 0} 'fami-yy^ bcin^V the quarto die poft^ 
and miy be lociunable the viciro~jj of tie 
Punticatic u iV. 7 ?. 1 Iicic is no occalion for 
fJiStti diys bet'sitn the ttf' and rttmn of 
tidier of t, tfe u^its* S.e Sut. 13 Car. 2, 


c, 2. f. 2, 

If vour caiife be tried af-T term, as for in- Tfariertemi, 
ftaiuc I..1I ‘■/nw/Zv ttim, ditn sour e is the 

return idle ta tlree i^'tcks cf tic He r irt,iitVi ‘f 

11 11/ I *i/i diiu 

and celled m e .odi of /.we, beinj; the 

of the /. "w. 'l*he leuirn u.e !altas ^ 

cciyc/^ un the tu^rrci^ ot ylI ttlltd the 

Qth d \ of Jh’-" bei'uj; the quarto uic / jt of the 

itJf^CKCfrl rilurn. 

If to be tiled at tie afli/es, then the vemre V at thdaf- 
is maae n t ornablc tlie~ i ili trenerai return 
dt the iHu 1 ^ ‘MieriiK aiid.tdK 
dT that tci nt i n: habeas cotpora will be^ 
telic the lan d'iv of\\itJjiuafic termfTtva^ 
tTie//y^ retu Ji ot the aTier int Mi.es. 

ij frrrc^ 5 CC, i'o the Ihenffs Undon^ Habtai cor- 
^iceimij, We cc^.T'mino vf)ii, lhit\on have po aju ato- 
before our juilices at , iltha i*er^ ori the mor- 
ro'vof^/// V(5//4,<>r Iv^oieriif f ionour-^*‘* 

aiyle ,ii(,\mdt'' L/)‘d Lr, J )oifi ,h, our thief 
julbee alMiyned to hold oki. in our court of 
the Bcncli, by foiin o. tue It if e in due 
cafe made .iid piovidcd, ir iiC iiull itH: come, 
on Friday the 11th da^ of Ju'\'y at die Ludd- 

hall 





Clenttc and 


* <*l 


Jnll of the faid city, the bodies of ^lomas 
German^ o^, George Peters, of, (here 

put the names and pi icts of the fpccial Ju¬ 
rors from the prothonocarv’s paper exactly) 
merchant fu nmoned in our court, be¬ 
fore our jnftices at fp^ejltmnjlery &c. (the lame 
as in the former one). 

IfAerebea if there is a view to be had in the 

caufe, add after the woids ( o malt thatjuty) 
thefc: Ahd in the mean tin , according to the 

form of the fl'^tute in fiah cafe made and pro^ 
“ vtded. *ioe Cwwmandyou^ That you haze Iix of 
the fi'Ji t'-joehe of the fatdjurors^ or as many 
more of thim as you fhcll think fity to tuke a 
ziezt of tU pLce in quejiton, on the 
dvy cf at (as in the rule) in 

your aty, ard proceed from thenct to viezv tl e 
“ / idphucy tn pyepufne of John Doe, oitle 
“ p It cf the p^nnt^fjy and Richaid Roe, on 
the pat of tit defendinty appointed by our 
“ couft of the henchy to JIjCu) the faid plac^ to 
*•* fuch of tie faid jmors as f oil come to vie ” 
aud . that .yjou^a^apfieAr.,tM^Hr 
“ *feuiiryuflh,es^-- W the Jaid day, 
*‘^*ui^hat ^^maner ym‘fh»ll haoe exuutedJhis, 
ffCLpcecepUAiid that ytvJi hu. & thue tits - 
" yilXLcia^hji^tiair 1 Old Louglboiougky^u 
^^•Ib^eftmnfcen^ &c. * , 

Mhunjdjinto George the Thir I, V . To our luftircs of 
f. countj^ pa- o ir count) pal iMiv of C h ficty i** , 1 he 

Utine, tenor o'* a rermn cord le^ou oui ufticcs 

atfrefui r , m /J. ii. j 1 iintiir, and 

tobcingrofeJ H. late ol, i. iLfendant, m a plea of 
®J®*’trenj'^s Oii the rdc. We fend \on inclofeil 
mciif. here n, co n . in 1 that you (having in- 
{Tcftcd tv la .w;, b) our w-it ct our faul 


<1 


cr 


cc 


C( 


county j 



habeas Cojpoja Juratoium. 

county, do command the flierifF of the fame 
county, that he caufc twelve free and lawful 
men of the body of the faid county, to come 
before you at your next fcflion, after this writ 
fliall be delivered to you, each of whom hav¬ 
ing loL a year at Icafl: of lands, tenements, 
or rents, by whom the truth of the matter 
may be the better known and inquired into; 
and v/ho are in no wife related either to the 
faid A, or to the aforefaid C. to recognize 
and make a jury of the county, between the 
faid parties, in the plea aforefaid j becaufe 
as well the faid //. as the faid C. between 
whom the controverfy is, have put them- 
felves upon that jury ; and alfo that you 
make fuch further |:rocefs againll the' laid 
jurors, fo to be impanelled L'ctween the 
laid parties, as are in this behalf ufed and 
commonly made, according to the law and 
cudom of the faid county, until the ilTue 
aforefaid, between the laid parties, lhall be 
fully tried •, and when the verification and 
ilfue aforefaid fiiall be there made, and tried 
before you, then do you fend the record of 
the faid plaint, together with every thing 
that fhall then and there be done before you 
therein, and alfo this writ, before our jufticcs 
at IP'ejlminfier, at a certain day which you lliall 
appoint to the faid parties, to be there to 
hear judgment thereupon. Witnefs Alsx* 
ander Lord LGt{gkhorcup.\ 

Take this to the prothonoiarics i pay fign- 
ing IS. 4^. feal yd. 5 the venire is made'out 
in the county palnthie, and annexed to this 
writ. 


%i\b- 
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ii>ubpoena. 


S^bpccna ac. 
leAiiicandufn. 
N. B. Four 
witncffcs may 
be put in otic 
iubpceaa. 


The day and 
time of the 
fittings. 


I F you have witnefies, and they will not 
appear, make oufa jnbpccncy which is as 
follows: 

George the Third, To John T)oe^ 

'Richard Roe, John Stables, and Henry hlute, 
greeting. We command and firmly injoin 
you and each of you, that laying all other 
matters afide, and noewithftanding any ex- 
cufe, you be in yonr proper perfons before 
the Right Honourable Al:s.cinder Lord hough* 
borough, our chief juftice of the Bench, on 
Monday the day of next, at 

the Guildhall of the city of London, by nine 
of the clock in the forenoon of the fame day 
(if at Wejiminjicr, fay ** at W‘ejlminjter*hall, in 
the county of Middlefex”) ; if at theaffizes, 
fay (*^ before our juftices afiigned to take the 
“ a/fizes in and for the county of Oxford, at 
Oxford in the faid county, by nine of the 
clock in the forenoon of the fame day”), 
to teftify all and fingular what you or cither 
of you know, in a certain caufe now depend¬ 
ing, and undetermined in our court, before 
our juftices at PFedminfter, between John Denn, 
plaintilF, and Rici'ard Fenn, late of, feV, yeo¬ 
man, defendant, <n a plea of trefpafs on the 
cafe (as the adlion is), on the part of the 
pi lintiff; and thi; you, nor any of you, are 
not 10 omit, tinder the penalty upon each of 
you, of one hundred pounds. Witnefs Alex* 
ander Lord Loughborough, at Wefiminfter, the 

gtli 
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Vvitnefs muft 


9th day of in the 23d year of our 
reign. 

This is already printed, and may be had at 
the ftationcrs, on a 2J. Gd, ihnn[)C parchment; 
no praecipe for it is required, but take fame to 
the prothonotaries office, and get it figned, 
pay js, ftal yci. j and each witneis mull he he'fervcd"p«r- 
I'erved vyith a copy ; and if in town be paid lonally fjj a# ^ 
IS.; but if in the country, the party muft 
h.av'e his expences tendered him, Panics - 

497. i nor will the court grant an attach- ..hie exwnc^ 
ment without perj'onal Jervice and the wit-tend red* if in 
nefles are to have rcajonabU notice. Vide Btr, country. 
1054. 5JO. 

Formerly, if the wltnefs was to produce 
a deed or other wriiing, tl-.cre iiicd to be a 
luhpama duces team niade out I’or t!ie Ijx^riai 
purpole *, but now the general mode is, eitiier 
to indorlc on the copy of tlic fulpraui^ or 
make a notice, which lad: is annexed 10 the 
fv.hpctnu^ as thus : 'I dke nctice ilcit ycu do at NVricetopro- 

“ the trial of th.s caui'e, pred' :c a artain cted 
“ of ofjigiiihent^ ht'anng daic tie day cf 
“ J783, and nhhf bcl:iea:y 

(the fame of a bo id or ot’acr iivui Lirneni), 
which anfwcrs tin. pi rp'oro cm' w jiihpdna duc^s 
tecum \ but if J'ome fnould not ffii')k t!iis 
mode fufficient, tlirn make out tiie U)iio\vinnr 
fuhpeera duces tecum for iliat purpofe : Gcc-gc^ 
ckc. as in the formi r one, as far as tiie pi.ice 
of trial; then fay, “ And that you bring Su^ropna du- 
“ with you, and produce at the time niicl tecum. 

“ place afoicfaicl, a certain deed or inllru- 
“ ment in writing, bearing date, CrV. (dc- 
“ feribe the thing to be produced), and then 

UiKi 



• 

“ and there to teftify and ihew all and iiii- 
** giilar thofe things which you or either of 
“ you know, or the faid deed or inftrument 
doth import, of and concerning a certain 
“ adion now in our court of the Bench, dc- 
** pending between (as in the former one). 
Habeas corpu. ff a witnefs fhould be detained in prifon, 
the following habeas corpus ad teftijicandum may 
be had to' bring him into court as an evi¬ 
dence, on leaving which, and paying for 
.the return, the gaoler mull bring, him up; 
but there mull be an affidavit to ground the 
writ. 

Affidavit in Qf^ plalntlffi in this caiife, 

tafn^habc!^ makcth oach, and faith, I'hat J. B. now a 
corpus ad tef prifoncr for debt in his majelly’s prifon of the 
lificandum. pket^ is, and will be a material witnefs for 
this deponent at the trial of this caufe ; and 
this deponent further faith. That he is ad- 
vifed and verily believes, that he cannot 
proceed to the trial of this caufe without the 
teftimony of the faid y, /?. 

This affidavit mull be ingrofled on a treble 
fixpenny ftamp, and fworn before a judge, 
who will grant his fiat for the habeas corpus \ in- 
grofs the habeas corpus ad tefiifiiandum on a 5/. 
llampt parchment firft, and take fame to the 
judge with the affidavit, and he will indorfe 
his name on the writ j pay him 45. and ar. 
Iwearing affidavir; take it to the prothono- 
tarics, pay 1/. 4^/. fjgning, feal yd ,; take 
writ to the warden (or other gaoler in whofe 
cuftody the prifoncr is), pay him for his re¬ 
turn of habeas corp, gs, 2d, if one caufe. 

George 



Gecrge the Th|^, To the warden of Habeas cor-^, 
Diir prifon of iht'Fleets grctt:n{r (or lo tbt 
perfon in isobofe cufiody he is) ; We command ^ * 
you, ,That you have the body of 'jchn H'ali, 
in our prifon, under yoiir curtody, as it is faid, 
detained under fafe and ieciire conduft, by 
whatfoever nanre the faid ^chn Wall may be 
called in the fame, before the Right Honour¬ 
able Ale^andsr Lord Loughborough, our chief 
jufticc affigned to hold pleas in our court of 
the Beiich, at Wejiminftcr Hall, in the county 
of Middlefi^, or at Guildhall, in the city of 
London (if at the aflizes), before our jujiices 
affigned to hold the affizes in and for the county 
of Oxford, on Monday the day of 

next, at Oxford in the faid county, by 
nineof the clock in the forenoon of the fame 
day, there to teftify the truth, according to 
his knowledge, in a certain caufc now de¬ 
pending in our court before our jufticcs ; and 
then 4 nd there to be tried between John Henn, 
plaintiff, and Richard Fenn, late of, de¬ 
fendant, in a plea of trcfpafs and aiiauk (as 
rhe a< 5 Hon is), and immediately after the faid 
JohnJVall fhall tlicn and there have given his 
teftimony before our faid chief jnliice, to re¬ 
turn him the faid John Wall to our faid prifon, 
under fafe and fecure conduct; and have you 
there, this writ. Witnrfs Alexander Lord 
Loughborough, at Weflminftery the 9th day of 
July, in the ajd year of our reign. 

It is faid, that the party at whofe indance 
a prifoner is brought up by virtue of a ha-- 
teas corpus ad tefiificandum, in order to his be¬ 
ing examined, and giving his tedimony on 
his behalf at the trial, mud Cake care that 
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there be a good and fuflicient guard with the 
witnefs; for the danger of the efcape of the 
prifoner will be at the rifque of the party 
who brings him up; the charge of which, 
and allb of his being carried back again, 
mufl; be borne by fuch party. Siyles Ref, 128, 
129. up. 1^6. 

Seven judgsrs to five were of opinion, 
that a prifoner could not be brought up to 
give evidence (if he was in execution), fo as 
to five the warden from an efcape. Barnes 
222. 


Examitiuig IVitneJJ'cs on Interrogatories, 

Howto apply IF after ifiue delivered, and notice of trial 
in term. given, a witnefs that is material on cither 
Jide, is going abroad or beyond fea, fo that 
he cannot be had at the trial, the party who 
willies for his teftimony may apply to the 
court for a rule, that he may be examined ns 
a witnel’-, befoiC ui-e of the jiilliccs of this 
court i ii is a r»iie to fhew canfe, and the 
motion is. maiie u'lon an afliclavit of the 
faeU, and of liis being material on the pare 
he is to be exainiiied i and without wbofc 
^' teftimony you c innot fifely proceed to the 

trial i lerjeaiu’s fee, \os, 6 d,y draw up the 
rule at the feconciarics, pay ; make affi¬ 
davit of the fervicc, ** and of Jhewirtg the 
original rn’,: .,ive it to a ferjeant, with 

a b'lief of the affidavit to m;ike abfoliite, fee 
i/, ijr. j which if done, draw up rule abfo- 

lute 



Untcrc£!0at6?!C3. 




■V in va« 


lute at the fccond.iries, pay for fuiiie 7^. and 
fcrvc copy thereof ( 3 ii the oppofite atroniey. 

N, B. Notice inuil be given on the other 
fide, of the time he is cxi’-mined, fo chat tfie 
other party may be at liberty to file interro- 
gatories, and crofs-examine him 011 his 
])art. 

If it is in vacation, application m;in: be rT.v\ 
made in a fumm.u y way ; [ret a fuinmons fro'ii c t on. 
a judge for th-U purpoie, piy 2.'.; f^ivc 
copy on oppofiie attorney j and wlien you 
attend the judge, prodiux* to him the idii- 
davit, though 1 think it \vould lave lime to 
give a Copy at the time o( Itrving the lum- 
mons, and on atienda''.ce, if the attorn 
coi’lenf'-, ilie ju()ge will ma r an order. 

By ij 3. c. () V/here tlic rr-Uc-ureo 


tc 

(C 


caufe cf a.Viio.i arilcs in , '/>, anti a fult 


1 n ci'lcs 
Lidia. 


is brougiht thereupon in any of the King's 
courts at /; 'dh'iiiyisrj the court is impower- 
ed to iiiue a commiDion to examiii'* wit- 
“ nclils uj’ton the ipot, and a mode is mark- 
ed out for tranfinitting tlse depoutions to 
yG/i;:n7t/d' 

After a rule er order is made, the wlrnefs Afr-rr-ile 
is to be taken to the judge’s ckrk, who ex- the 
amiiv:s him, and the interrog r.o'. ies are to be 
IciL there, and lie is to he Iworu upon them j juJic’. derJi 
after he is examined on both lides, the 
judge’s clerk delivers out rite copies of the 
dcpofjfiions taken to the attornies, upon 
payment of 1 kL pc?' llicct; and I'or filing in¬ 
terrogatories, IS, 

The interrogatories arc to be figned liy a 
ferjeant; pay him according to length j but 
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if ftnall i/. IS.; ingrofs them on a double 
t2d, ftampt parchment. 


The form of 
‘ inmrrogatO' 
ties on behalf 
of the plaio- 
tiff. 


Interrogatories to he admimftered to John 
Black, a witnefs to he produced^ fworn^ 
and examined on the part and behalf of 
John Dcnn, plaintiff and Richard 
Fenn, late of London, mercbanty de* 
fendanty before Sir Henry Gould, Knt, 
one of the juftices of our Lord the King of 
the Benchy purfuant to a rule of the faid 
courty made on the 

day of in the 23d year of 

the reign of his majefty King George 
the Third ; or if it is by virtue of an 
order, fay (purfuant to an order of 
the faid juttice of our Lord the King 
of the Bench, made the day 

of 1783). 


liifpnmUr 


Secondly. 


Do you know the parties, plaintiff, and 
defendant, in the title of tluTe interroga¬ 
tories named, or cither, and which of them 1 
and how long have you known them, cither, 
and which of them ? declare the truth, and 
your knowledge herein. 

Look upon the deed or writing now pro¬ 
duced and (hewn to you, at this the time of 
your examination, marked with the letter At, 
and purporting to, isle. Was fuch deed or 
writing fcalcd and delivered in your prcfcncc* 
and by whom ? were you a fubferibing 
witnefs to the fcaling and delivering thereof? 
and is your name indorfed and fet as a wit- 
thereto of your own hand-writing ? and 
do you know the hand-writing of the other 
' ’ witnefs 






witncfs or witnefiVs thereto ? And is or are ' 

the name or names of fuch witncfs or wit- 
ntffes of the proper hand-writing of fuch wit- 
nefs or witneifes ? And did you fee them fet 
any, and which of their names, as fubferibing 
wicnefs or witneflTes thereto? Set forth the 
particulars at large, according to the beft of 
your knowledge, remembrance, and belief, 
and the truth declare. 

Laftly, Do you know of any other matter Laft Interro- 
or thing, or have you heard, or can you fay g®wry. 
any thing touching the matter in queftion, in 
this caufc, that may tend to the benefit and 
advantage of the complainant in this caule, 
befides what you have been interrogated un¬ 
to ? Declare the fiimc fully, and at large, as 
if you had been fully interrogated thereto, 

J. C. B. 


Jnterregatories to he adminijicr^d Richard Interrogate# 
Fcnn, a witnejs to be produced^ fwofn, 
and examined on the part and behalf of 
Q.V>, the defendant^ at the fuit 
before, ^c. as in the other. 

If a witncfs going to Tea be examined upon If the witnefs 
interrogatories before a judge, and the trial does not go 
comes on before he is gone, his depofition 
lhall not be read, but he miift appear j for interrogajo- 
the rule in fuch cafe is made on a luppofal of des (hail not 
hisabfence, 6Wa:. 691, be read. 

A, F, of, ffi’e. mariner, late mafler of the Affidavit to 
Ihip D., the above-named defendant, mafleeth mo- 
oath. That this adlion is brought againft him 
for an aflault, fuppofed to have been comit- amined upon • 
ted by him on the faid plaintiff, who was ainterro|ato- 
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jntcmgatoiic^, 

m-Kiper bdongin;^; to t!io Uid fliip, and on 
b 'i'ird the fliip L. in t!ic nioi'.itj of l-'ehniary 
laftj when the faid afldulc is (har:;r‘d tu have 
been comi'^iirted ; and this clcj)i^r)ejit further 

falih, Th.ii H”. .V. of-, nieii'isant, was a 

panc;'.p.:r on boarti the faid lliip L. at the 
time ii!e iaid aiTaiilr is Iiii^jndcd io have hap¬ 
pened, and is as l!iis tiepo.nent is advifed, 
a!.:l vt.iiy Ljiiijves, a ni.itniii v./iti)Lis for 
i’in.i in ]j;s lii fence (if the fhid adlion j and 
1 d'e i'.- d //'..V. is about to leave this kinj^- 
ci:;ni or; McuJiy .i)r "f'iU'fJay rn^'Aiy or before, 
r.') he h..;:s Infonned I'd; deponent, and us this 

d*.''viiLiit t'erile b'ii'^ves. 


■« ,y 

Af^'iciar,' in- E J {■ a :cturn of i!je jud'^c bef-nc 

' x.iioiii ti.'e «Mu!b is tried, .'dcv-r a eeioHL' 

, tJ'^Vvhat was done therein, ar.'.; is ir/.lori'ed on 

•^.ick of ix- tile J’aek oi t;ie iLCor..*. 

:orJ. V. iien the caufe ss tiled at i!.e nrrjnc:. 

^ • « 

or .Ad’.: .'.e , t’le eiioeiaie innoi/es 
l\iC f! 'ic.z upon the i''.ek of die record, and 
on t!ie hitii tiay afier lire return of t::e l(,b. 
enrp. j.} (It. (ii’thc tlel’endanL does not v, ithiii 
that time eitlier move in arreic of iiid/.!:!iient, 
or fvjr :i ne\v' tiial) ■. call or. !»iin at iiie ciiief 
jullicc’s chambers for lame, then tiec it 
ftamped with a double half crown flamp at 
liie iUnnp-oi/ice, and to tiie protliono- 
lories ofiife, wiio will enter the caufe, and 
take I )r the f:;ning of the judgment yj. .\d, 5 
lake i\\<ipqftea to one of the pioihonotaries, 
a;id he will tax yoor cofis thereon. 

Ab B. 



N. B* There is no rule given for judgment 
in this court, but you waic H'.e Tour days. 

Every clerk of aiTize, aiul ihc affociate to 
the Lord Cnief Julliee, IL.;!! nuke returns 
of pojieas upon records iiluing op.t of this 
cciiic, wlicreiipon any pr(.‘.\vdirij^s have been 
by vircue of any \vi:i of n'.;' frlui^ it'ilrhfgas^ 
or brJjeas lo)^ ora jur li^yuhiy anti eaule the 
Jiune to be viciivered to tin: protiionocaries of 
this court, upon die quarto d:c pf.jh IL E. 

e- "fee. 2. and take die fees for tiie return 

«» 

tliLrcof. 

Where final judgment fliall bcfigned upon 
a iwjlciij tile j'-fte!: fliall immecliatniy be left 
Vviiii riic clerk of tiic judgments of tiic pro- 
tho.'iotary, and lliall not afterwards be taken 
out of the office without leave of die court, 
‘d i j Geo. 2, 


Clerk of aC. 
fjze and aiTp* 
ciatcs fliali 
rnnkc reiurns- 

I 

< f poftcd-s &C« 
to pro'.hoBO- ‘ 


Piiilca to he 
k'lt in the of- 
fl.e on lign- 
iii^ judgnienta 


1 E you have cofls, an affidavit of the coils 
ex'.unces is neccffiirv to be niatle before 

i « > 

you tax them; in country caufes, affidavits 
.ire generally made; and if fworn tliere, get 
one of the fccondaries to mark it before you 
tax the coOs ; he is fuppofed to make an of¬ 
fice copy, for which he is paid St/, per flieef, 
befides flamps ; but if the office copy is not 
wanted, then on payment to the fecondary of 
Sd, per fneet, he will let you take the origi¬ 
nal to tax the colls with, which the protho- 
notary keeps, and fends over to the fccond- 
C'.ry to file; and JV.B, It is ufual to fend the 
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copy of affidavit to the oppofite attorney, fop 
which is allowed A,d, per flieet. 

k is alfo IIfual among fair prafliiers, to 
give the oppofitc fide notice of taxing cofts, 
without a rule ; but if you cannot rely on the at’- 
torney, then apply to the fecondaries of¬ 
fice for a fide bar-rule to be prefent, pay 4.J.; 
ferve copy on attorney of tiie oi.hcr fide, and 
he then naifi: give nonce. If cither party 
fliould die before execuuon iffiied, then the 
judgment mufi: be revived by fii.fa, Stat^ 
" 9 Z/-' 10. 


AfHJavW nf 
inc/cale iX\- 


In iho Common Pleas. Dan v. Fenn* 

/I. n. of. ofr. i!ic pl::int:fF ir. rl'is cauic, 
and B. of, Ct .:tt:(.>rney for ti i* above 
nain‘’d plaintrir, fev.‘r:]Iy n'i.idr ouh, and 
fay. And fin'l this cirponenc C. B. lor {timfeif 
faith, 'i'lKit notice of ti 1 il wai; g'-/en in tliiii 
caufj for the lr,it ai'i'/e'-, to be lujMcn at Ox¬ 
ford^ in and for the fa’di county, and that he 
did caufe three rubt. '.us t') jo iuued out on 
the part of the fiiid ana th it A, 

of, fvc. C. L, of, r. 7 o*’, Ode. Cy. tL 
of, y. K. of, Crc. j f^rt Ir^ awes cf 
the ‘zvitntffcSj and ihcir pUies nf abede^ iciib their 
addiiion of tradei iicc.j were all ol them feve- 
ndly fubpccna’d on die part of the plaintifiy 
and that the place of refidence of the faid 
A, I.. C,L, and G. H* is dill am from this 
deponent twelve miles •, Andi tliis deponent 
further faith. That all the faid wiinelics were 
material and nccefiary for the faid plaintiff jj 
and that the laid A» L. is'e. were all paid 
with their fubpocnas is, each, and that the 
f4i4 A, L, i^c, [here a^ain name the witnejfes'] 

were 



were neceffarily abfent from tbeir places of 
abode in going to, and returning from the 
faid aflizes three days; and this deponent was 
alfo neccfTarily abfent from his place of abode 
three daysj and that the ufual place of abode 
of the faid /I, L. is diflant from Oxford thirty- 
fevcii miles; and chat the ufual place of abode 
of the laid C. A. is diftant from Oxford ten 
miles [^0 cn and fkeio the difience of every wit- 
^efs from the ajfzc town"] ; x\nd this deponent 
further laid), 'fhat the faid A, L. was very 
old aiid iidirm, and that he was obliged to 
hire a poll chaife for her, from her place of 
abode to lire faid alTizes, and back again (Iht; 
the fiid //, L. not being able to travel in -my 
other iv), and that he did pay for thefume 
rhe iuiij off/. ic\r. ; and tlut he did aUb [lay 
to her f'r her lofs of time, trouble, and ex¬ 
pense, t.-.e i'lm of 4/. 4J. i And this depo¬ 
nent fiiriiirr i’-iiih, 'i liac he did pay to the 
laid L, /■’. ‘A. C. //, for tJieir lofs of 



time, trouble, andi expence, tlie fum of 3/, 

10. ; And rii!*, drponent further faith, That 
Ills brief rordifted of live iheets of paper, and 
that he did pay to Mr. Bearcrofl with his 
brief and clerk 4/. 6s. 6d. and to Mr. Ba/d-'‘'^\^' 

U7» and his clerk 2/. 4^. 6d. and the follow- 
ing court fees, to the mr . flial for entering the JuceJ^nrall 
caufc, ; to the jury, tipflafF, and bai-«.afcs. 
lilF, 14J. i to the marlhal and crier, tys.i 
and to the afibciate, i 4 15J. 6 d. •, And this 
deponent/^. B, for himfeif faith. That he did 
pay for the cxpence ofhimfeJf and witnelTes, 
pending the laid trial, the fuin of 5/. ioj. 6d, 

It is impoilibie to form a general precedent 
for an alhd.iYit of increafed colts, as every 

caufe 
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How to pro¬ 
ceed on a tbc 
vetd.d. 

' K 

t* 



caulc varies fo much in expence and dirctim* 
irances^ therefore you have nothing more ttj 
do than (late the facts; but it muft be wit 4 * 
certahity^ as the prothonotary cannot afc(^r- 
tain the expences of the wirncfTcs with¬ 
out, and with that you are to fiiew that 
every thing is ncceffary and luateruil as far as 
yfiur belief goes y to be produced on the part of 
your client; and l\\t place oi abode of yoiir 
^iincjfes muft alCo be flsevony with tiieir dif- 
iance'(rom the place where the ajfizes are hcld^ 
otherwife they cannot be allowed for. 


giijcttal <Heri3ict. 

iF there is a fpccirJ verdift, the plainti.T's 
-attorney v, ich the defendant's, gciieraliy 
get it fettled, by coni'ent, by the two ferjcanis 
who fiiin the iauie, which is then left with 
the affociate to be copied for each party; 
pay Zd. per (beet; after it is dene, take it to 
Mr. Uf/derrreui at the piotlionotarics, who 
will make fix copies thereof, viz. four for 
the judges, and two for ihcferjeants on each 
fide, pay for fame c.s, j\.d. per (liect. This 
the plaintiff’s artorney dees, and delivers 
tisrec to the defeiidant’s nttorney ; if he docs 
not pay for thenij ihen the plaintiff’s aicor- 
iiey may deliver tiie four to the judges; pay 
caeli clerk cij.; and when it is entered cn the 
roil, give brief to a Icrjeanc with icj. td. to 
move for a arciliumy who fignsicj take it 
to ii:e Secondaries at fp'ejlmifijicr, and have 
1^, roll in court; they wiil mark, the roll, 
..>* , and 



Sind in the evening draw up rule for arf . 
gument with, the fecondarics, pay 5J,; fet ' 
the caiife down with them, pay is,; ferve 
copy of the rule on the attorney of the other 
fide i give brief to a ferjeant to argue on each 
fide; irjudgmenr is given, draw up rule with 
the lecondary, pay 5/.; then tax the cofts 
J 13 in other cafes. 


If a fpecial cafe is made, then it is fettled SjcciaJ cafe,,- 
by the two ferjeants, and fignedj give fame ■ 

to the airociate, agd he will make copies for 
each ; pay 2 r!. per ihcetj move for a concilium 
as before, nriu dr..w up rule for argument 
with the fecondary, j'liy j make four co-’ 
pies for the judges; cacii attorney makes 
two, and delivers tliciu. j p’uinrifr’s attorney 
delivers two, -t/r. to the chief jullice and fe- 
nior judge, and the defendant’s attorney tp 
the two pviifne judges. 

By rule M, f, 23. That cn finding Cjunfelta 

fuecial vertlidls v/f.crc the points are finf^lc, 

* j , 1 i- • 1 1 point inqucf- 

:Vid not compjreared, and no ipecial conclu- 

lion, the counfe), if required, do fubferibe 
the points in quehlon, and agree to amend 
cmilfions or miibikcs in the rnefr.e convey¬ 
ance, according- to the truth, to bring the 
point in queflion to judgment. 

That unnccelfary finding of deeds D<?eds to be 
Ltc r.rrl':?, wlicre the queliion refts not ' 

upon them, but are only derivation of 
title, to be fpared; and found fiiortly ac¬ 
cording to the fubltance tluy bear in refer¬ 
ence to the deed, as fcofment, leafe, grant, 

^c. 

By rule, E, 27 Car, 2, It is ordered. Copies offpe- 
That every attorney fliall deliver true copies verdids 
pf the record of fpecial verdias to the re- . 

fpeftive 




•i ^ ^ 


f'jt 


jre4 to the 
one 

'Weel^ before 
"ilieday. 
-Two by the 

{dcI two by 
the defend- 
fot’a Bttor* 

. bey. 

. ^or any ar- 
gomeiiC till 
the books be 
i delivered. 

^ Attorney on 
either fide 
( may d'-diver 
>' ali the books, 
and ihail f« 
.reimbai fed or 
aMoweJ it in 
'.'.ebfis. 


fp^ivc Juflices. q£ this court, fpiaco 

of one whole week at the leaft next before 
tlie day appointed by luch argument,? 
namely, the attorney for the plaintiff pne 
copy thereof to the lord chief juffice, and 
Another to the fenior jud^e; and the -attor*^ 
ncy for the defendant, like copies on each 
of the other two juftices. , 

That no argument by counfcl on either, 
fide fliall be heard at the bar, until books be 
delivered to all the judges^ provided neverf 
thelcfs, that in cafe the attorney of cither 
party {hall not deliver bopks as he oughtt> 
then if the attorney on the other fide, for 
expediting his client*s caufe, will deliver 
books to all the judges, three days at the 
leail before the argument, couniel (hall, be 
heard on his client’s behalf at che day ap-. 
pointed, and the attorney delivering books 
as aforefaid, fhall be imburfed the charges 
of delivering the two books, which ought to 
have been delivered by the attorney of the 
adverfe party; which charges the faid at¬ 
torney (hall be bound to pay upon demand 
thereof. 

N. B. The court will refufe to hear counfcl 
upon the argument, unlefs the books are" 
paid for by the defendant’s attorney. 


Of :^rre0ing the ^pubsment, 

rArrellof A fTER verdi^, a man may allcdgc ar^ 
►judgment, thing in the record in a^reft of judjg;^ ^ 

:l^nt, which may be aligned iuf error after • 
judgjmcnt, a Roll, Ah, 716. \i5o4tccr ihttr- 
lohjtory, before the principal judgment, 

Crek, 




Ctdh BUz: 914* And judgmcM aScr 

Verdict (hali not be arrefted for an objeAioA 
that would have been good on derpurrer, 
j Bur, 1725. 

After judgment on demurrer, defendant 
fhali not come to arreft judgment on the re¬ 
turn of the inquiry, for an exception that 
might have been taken on arguing the de¬ 
murrer ficus, in cafe of judgment by de¬ 
fault, or if the fault arifes on the writ of in- 




f ; 





quiry or verdidt* Str, 4aj, 

Motion in arreft of judgment, in thi? * 
court, muft be made before or upon the , 

appearance day of the return of the habtas i 

corf ora juratorum, Barnes 445. And if it is 
moved on the laft day of term, there muft 
be notice given, which will require an adi- 't. ' 

davit of the fervice. Ibid, 247. 

Judgment (hall not be arrefted, becaufe 
the defendant’s name is put in two counts 
inllcad of plaintiff’s. 3 iVils, 40. 

If after verdifl the party would move in Kowtomove- 
arreft of judgment, you muft dcfire the alTo-' 
ciacc to have the record of niftprius in court 
the day you mean to move j pay him 6i, 5 

give brief to your ferjeant, to move, that 
the entry of the final judgment be ftayed 
" until the court fhali otherwife order.** In 


the evening diaw up the rule, which will be 
in thefe WATcU.: Uppn reading the record The ml* 
“ at nlfi prius between the faid parties, it 
is ord4red$ that the entry of find judg^nt 
** sepon the verdiB found for tie plaintiff ha 
** j^ed until this court be moved on behdf of 
ftht phinsiff, and fhali otherwife ordfr.: fef 
**'notice of this rule be given to thi plaintiff, his^ 

" attorn^ or. agent, and let notice of the mo* 

5 ** tien 




How plain- 
tifF ia to pro* 

coed. 


tlie ^ti^snienh 

** thn io difeharge ihh rule he given To the de- 
fendanty bis attorney^ or agent j** pay fer- 
jeant’s fee, one guinea at lead, rule 5^.5 
ferve copy on plaintiff’s attornVy. 

If the plaintiff means to difcharge the 
rule, he mull give notice thereof thus: 
Take notice, that this honourable couic 
will be moved to-morrow, or fo foon 
after as counfel can be heard, that the 


Of 4tcratiTij 


“ rule made in this caufe the day of 

*' laft may be difeharged,” S^rve 

copy on defendant’s attorney, and make'af- 
fidavit of the lervice j give brief to a fer- 
jeant, and he will then argue the point; 
fee difcretionaiy. 

How to pro- If judgment is arrelled, then draw up rule 

cet»d ifjiidg- the evening with the fecondary (pay 5^.); 
ificntariciU'd. copy on plaintiff’s attorney; there are 
no cofts allowed. 


If the rule is difeharged, then plaintiff's 
attorney draws up rule, and may proceed to 
rax his cofts in the ufual way, 

Ho'v to move If you move to arrell the judgment upon 

ttpon an in- inqiiifition, and the fame is not taken 
from the Ihcriff, give him notice to produce 
it in court, in order to move for the rule; 


pay him 6j. 8f/.; make affidavit of the fer- 
vice, leafl he fiiould not produce fame. If 
the plaintift ’s attorney has it, then give him 

U, notice to produce it, and m^ike the like jffi- 
davit; then proceed as before. 

With regard to arreft of.judgment qpon 
matter of law, this rule is to be obferyed, 

V. That whatever is clkdged in arrffi of judg- 
menty muft be Juch matter as wcuU» upon 
murrery have bmi Jufficient to overthrow the 

** aMion or pka,^* But this ruk'wiil not iiold 


e con- 



0et(i Crf^li 


e scnver/pi viz. That every thing that may 
“ be ailedged as caufe of demurrer will be 
good in arreft of judgment j becaufe 
“ many omiflions and defedts, if not .taken 
advantage of in time, are cured afief >cr- 
“ difl by tlie llatutcs oi'jeofails,*' 



jI5eio XnaU 


>■'* 

Vi- 


tT the party againft whom the verdid isMul 
obtained on trial, or judgment on en- moved tor - 
quiry of damages, wiflies for a new trial, ** 

inquifitlon, he mufl: move for the fame jay of 
before or on the appearance day of the re- ti-.e letorji of 
turn of the 1(1 be as cerper a jura torum^ or in-1<*« ha* 
qiiiry (if by original), unlcls the founda- 
tion of the motion be fome matter difeo- onginJ. 
vered afterwards, Barnes 443. j but if it be 
returnable on a day certain, then four days 
'after that day ; and the motion is generally 
made on an affidavit (unlefs.it arije from a 
•verditl given contrary to evidence^ a mifdtrebiion * 

of the judge at r.ili priiis, z Wils, 273. or 
cohere the jury have given cxcejjlvc damages)^ of 
•fome new matter being difeovered fince the 
trial. But they will not grant a new trial 
in penal aiftions. 3 Wils. 59. . ; 

"Where verdifls have been given contrary Though the '( 
to evidence, or where there hath been no . ■§; 

evidence at all to fiipport fuch vcrdidls, the 
court hath granted new trials j but if there ^ 
hath been a contrariety of evidence on both ui-l 
fides, the courts' have never granted nev/ -jf 

trials, fiotwithftanding the judge (before ' ff'" 

v.lioin ■*' 




r 

Court will 
’ not grant a 
' liew trial» 
where there 
baa been a 
Verdidl on the 
booed fide. 

-New trial 
granted after 
a BOttfuit* 




who^ Ac caufe was tried), hath btcti 
opinion that the ftrength and weight '6if 
evidence was againd the verdidt, 3 ^fts, 47^ 
After a verdifl on the honed and jad fide 
of the caufe, the court will fupport it' if 
pofTibltj and not grant a new trial* 2 PFilf* 
306* 


After a nohfuic by order of the judge 
improperly, the court granted ^ new trial 
without cods. 3 146. 338. 

It is faid that in ejedtment, where a ver- 
di£t is for the defendant, it is not iifual to 


grant a new trial, becaufe the plaimid’majr 
bring a new ejcdtmenr, and no other difad- 
vantage happens to him j but Where the 
verdiS is for ihe plaintiff, a new trial is 
often granted ; for then the conlcquence of 
not granting a new trial is the alteration of 
the poffcflion of the premifes. See Barnes 
440. Vide title EjeclmeuL 

New trial not A new trial not granted, becaufe the 
granted be- counfel thought it prudent to omit evi- 
tboughtlt^* dence which they had in their briefs, and 
prudent rot might havc offered in mitigation of da¬ 
te call evi- mages; nor becaufe another jury, in a caufe 
between the fame parties nearly iimilar,^ 
^!h3r britfs” where fuch evidence was offered, gave a dif¬ 
ferent verdift. 2 Black* Rep* 802, 

Terdlilii may Vcrdifts have been frequently fet afide 
befeufidefer exccffivc damages, but never for fmall- 

toagrj but*” adcion againft a tavern** 

Botforftnall- keeper for imprifonmert a few hours, 300/* 
jKfe; and ^vas given, 2 PHis, j 60 *fo againft a jour- 
are *^*^y*^^^**-printcr, for fix hours, 300/. 2 PP^If. 
fiotufifcaton- 205- 5 againft the king’s ineffenger fof 

impri- 




property 

ciQtia prpfeQUtion of a |;)aronet| io,qoo/. 
2 Black* 1327. The.court rcfoftd ^ neiy 
trial. r 

It is feldom granted but upon paymentojf 
cofts, unlcfs the judge fpecially, at niftpriHsl 
orders it to be moved for j but it is diferc- 
tiooary in the court. 

If the caufe be tried before a judge of an¬ 
other court, it . is faid, an affidavit of what 
paiTed at the trial mull be produced, as a 
ntcclTary foundation for this motion, Barnes 
447. j but now the judge fends his report td 
the court. 


It is a rule to lliew caufe, and notice of How topro-^ 
fuch motion muft be given; becaufc thc'"^* 
rule muft be, And that all proceedings 

in the mean time be ftaid.** Give your 
former brief to a I'erjeant to move; draw up 
rule at fecondaries, ferve copy, atid fhew 
the original; fpeak to the clerk of tlie judge 
who tricvl the caufe, for his report, who 
will (if of another court) fend it to the puifne 
judge; if of the fame court, he wiil, on its 
being called on for argument, report it to 
the court; and if he declares himfelf fatis- 
fied with the verdid, it hath been iifual 
not to grant it on account of its being a . 
verdict againft.evidence : on the other hand^ 
if he declares hmifelf diffiiti.sfied with the 
verdict, it is pretty much of coiJrfe to 
grant it. 

If the verdi^ fet afide, and a new trial How to pTd* 
.^ranted, .draw up rule at the verdict# 



; When to 
;• tJocket rolls 
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i to 

Socket them 
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arid ferviC It i and if it be on paymei>c of 
an appdiritrricnt muft be taxen' frd^i 
one of the prothonotaries on the rulei ferve 
copy, attend the taxation of the cofts; when 
taxed, they miifl: be paid, as the rule is con¬ 
ditional. And note, the niji prius record 
need not be ingrollcd anew, but the jurata 
innft be altered as to the return ; and if the 
caufe is not tried the lame term, then it 
mull be refealed, and paid for anew to the 
clerk of the treafury j and you muft have a 
new venire, and habeas corpora^ if not tried 
the fame teim i d/rV^r, not. 


Of SDocftering and Carrvmg In 

the mou^; 

F ormerly the rolls of Eafter term 
were taken in and filed with the pro- 
thonotary on or before the firft day of 2r/- 
nity term; thofe of Privity term on or before 
Michaelmas day i of Michaelmas term, at or 
before the 6 th of "January', and thofe of Hi* 
iary, four days before Eafter day, R» E. 34. 
e. 2. But now, by indulgence, thofe of 
Michaelmas term are taken in and docketed 
in Hilary term, Hilary, in Eafter, 

Eafter in Trinity term^ -arid of Trinity in Ms* 
chaelmas j and will not in future be received 
after the end of the next term. . '' 

When you docker your rolls, take" fame 
to the prothonotaries, with the entries 
thereon complete, if you. have figged final 
judgments if not, as far ‘ki yotf Iityts gone 





‘I? '4-/’-'I ■■ -' ' ' ■ > . ‘‘.‘Ai ' 

2^ the Caufc j If the entry of the JiTu!? or qe- 
fnvrrer fee paid for before, you'pay nothin^ , 
if hot, ihecti then the cJcrlc w 3 i 

f ive you .the docket roll to enter the caufe?* 
'he form of the docket is, 






informtd in debt. IJfue joined in ca/e^ on a pUn The forn* 
ion<loD, fl*. Weft for 7 « j, non'aftbmpfti. ; ■> 

Burton, f ,?< Middlefex. Sameforln^ii 

Packer for Taylor, i Doe, 

r<ir I i«7 


Burton, r,,, Middlefex. Sameforln^ii 

Packer for Taylor, ) " Doe, • C 

Same for Roc, y 

^ Say$ nothing in cd/e, ^ / 

Middlcfcx, ff. Under. 1 'ccord in cafe. 

wood for Denti, V 115 London. Same for/ 

Lee for Fenn, 3 Doe, > H8 

Same for Roe, j ' 

Judgment hy default in cafe, 

Middlefex, ftf. Same 7 

for Doe, >116 

Same for Roe, 3 

By the 4 5 M. c, 10. f, 2. No No judgment' 

judgment not docketed and entered in the to afFe£iTaiii^.j 
books (hall afFecSt any lands or tenements, as 
to purchafers or mortgagees, or have any ^ * 
pretercnce againft heirs, executors, and ad- 
miniftrators, Jn their adminiftration of their 
ancellors> teftators, or inteftate's eftates. 


0o0ea. 

A S the alTociate, or clerk of afljze, in- 
dorfes the in this court, it is al- 
moft necdlcfs to infetc precedents for that 
purppfe > but juft to .give the young clerk a 
. . gqod idea of the fteps takert after the trial, 
1 lhall here Infcrt a feW fohns. 

E e a After- 





" Afterwards, that is to fay, on tlie'day/in 
on the’y^ar,'and at the place within nicntidn'<d^'- 
^ affump It. [j^fpre Alexander Lord LoitMorcMi th^c 
chief jufticc within written, ^me tne with- 
iri-named C. jD* by his attorney wftHin con- ' 
taihed, and the within-named F. al¬ 
though folemnly required, came nor, but 
made default; therefore let the jurors of 
• that jury within mentioned be taken againft 
him by his default; and the jurors of that 
}ury being fummoned, came, who, tafay the 
truth of the witliin contents being chofen, 
tried, and fworn, fay upon their path. That 
the within-named E, F, did undertake and 
promife, in manner and form as the within- 
named C. D. hath within complained againfl 
him ; and they affefs the damages of the faid 
C. D. by occafion of the not performing the 
wfthin-mentionedpromifes and undertakings, 
oyer and above; nis cofts and charges, by 
him about his fuit in this behalf expended, 
to 20 /. and for thofe coils and charges to 
40 j. Therefore, 

As before^ upon their oath^ fay. That the 
within-named E, F, did not undertake and 
promife, in manner and form as the faid 
A. F, hath within in pleading alledged. 
Therefore, 

: ,Upon a non- Afterwards, that is to fay, on the day, 
sihnu year, and at the place within men¬ 

tioned, came as well the within-named 
A* hy his attorney within mcricioned, as 
the within-named A, C. by his attorney 
within named, before Alestanaer Lord Lough^ 
^ torougb, the chief jufticc allb witKib named, 
and the jurors of the jury' whereof rhention 


f iir I lie de- 
f.'iidant. 



iS foWrtionexl to b.e 

bebg imjpahelliifd..and drawn by bajibil, 
acc£>rdif)g to tnc (bmi of the ftatute, ao4^ 
called ovfifi come, who to fpeak the truth 6f 
the. tbattets, witbin contained being fritfd 
and fworn, withdrew from the bar to coni- 
fult of their verdift thereupon ; and it was 
confulted and .agreed anaongfl: them to give 
in their.vcrdi($l j and for that purpbfe they 
came back here again to the bar; where¬ 
upon the faid E, although folemnly called, 
cometh not again, nor further profecutetb 
his fuit ag^inft the faid A, Therefore, , 
Afterwards, on the day^ in the year, and if the caufe 
at the place wichiri contained, the within- at 
named J. by Ijifi attorney within named, 
came before Sir TJefiry Gould, Knight, one, of 
the jufliccs of our Lord the King of ,his> 
Common Bench, Sir Richard Peryn, Knight, 
one of the Oaron? of our Lord the King of 
his court of Exchequer, at Wefinnnjtcr, and 
other their fellow j nil ices of our faid Lord 
the King, afligned to hold the aflizes for 
the within-written county of /?. according 
to tl >o *ifow « *-.ofc-the n wi ^n hc 

withTn--iwH»4»4r£*‘A althoiiglvdbkraajd^re- 

quired, . .. , 

Go 'Ifhe ■ ■ he If thcf^e 

** talcfiiyj 

thejuTt»Tirt>fTh'at jur)r4>ei-ng &mnmncd»jCt>«iu 
of thetw ■■l o i ffl jf O* 

namely tht^ jur^m m 

And beewfe the. r«f i d no ■ of -. th iii i j i iniyo rs nfctihff 
famr jmy dp not-appearj therefore oishudii pgipi* 

fens', of thbTe the-eo wtij. byi* f he 

• IhefifFof the county si£Qj;§Lfaid> 

' P c 3 of 
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of,^€; fai4 ;p>aii)tjiff, and by tliccompMi?d qf 
tlie raid’bbicfjuffiicc (^/»Londoh Imadl^* 
the 0zes command df 'the faid 
jlMftices), are now newly fct down, whof^ 
names arc affiled m the within written paificl, 
according to th^ form of the ftatute in that 
cafe, made and* provided, which faid jurors 
fp newl;^ fct down (that is to fay), K. £. of, 
haberdalher [naming the reji of the taief 
fnen\ being required came, who tqi declare 
the truth of the within contents, as be- 
fore* 

For more precedents of this fort, fee ihy 
Injlr. Cler, B. p, 0.^2, 
be Po^ea. rriay be amended by the judge’s 
notes, and according to the truth of the ver- 
didt. Rep* Qf Caf, C P, ii8. 2 Barm, 
Notes ^^^* 


Continuance pn the IRoU after 
Caufe trfeo, 

1 I L^ur caufeJi not trigdjhe fame term tl ic 

TliueTP3c1ivcre37*the «t;g/?irg*?nu!rB?S n" 

tiniTdd OB' the roJlTby vicecomesnon mfit hreve ; 



8 *MElEIIiEaEIiffi«a^ 


er term* and 


cBcn^ after 


igtnc i?iit m tneiiiue j 
ich ' 4?y^«W ' Kgg1l 




:^ ,^nd 


q not retur n ^STauL writ, nor 


/ ejo any ftin^ tnei^opbnTffoc^ 


as 







A'exander 


CCcntim&mMmc MeUi Scc^ 

a • . 

jaf bcforp, tlfc (bcriff'Js c<>mmand^ tl«t;bc 
/caufc c<? 'come here on the morrow* Of the. 

* Trinityi twelve, by whom, ^c, and 
w.hd neither, ^c, becaufe as well, Ac 
.which day the:jury, between the faid parties 
of the pica aforefaid, was refpited here, until , 
on the porrow of All Souls then next follow- Loj^j^£ouo 5 !^’^ 
jng, unlefs*'cur Lord the King’s juftices borough, ti4‘| 
alTjgned to talce the affizes in the county chiefjuAice<jf^^ 
aforefaid, by form of the ftacute, 6fr. Ihoulcl 
firfl; come on IVednefday the lOth day of July, BencbTft^id' A 
at Oxford, in the faid counry i and now here firftcomeon, 4 
at this day cometh the faid A. by his faid at- 
torney, and the faid f jurtices Before whom, t Ch, jufti^e. 
fsfe. have fent here tbeir record in thefe A/i 
words: Afterwards (to the end of the Poftea). 

Therefore it is conliclered that the fiiid A, re-Judgment, 
cover as:ainft the faid C. his faid daniaorcs by 
the faid jury in form aforefaid afl’elfed, and I' 

alfo 23/. for his coils and charges by the 
court here adjudged to the laid A. by his 4- 

afi'ent, which damages in the whole amount ' 

to 100/. and that the laid C. lie in mercy, Utrey^ 


K 

4 \ 


T0 the end of the ijfue. At which day the ifv. idia for 
jury between the parties aforefaid, of the plea ^’ni ueJcndaut;^ 
aforefaid, was refpited here until on tiic tnor- • "■ 

row of All Souls then next following, unlefs 
our Lord the King’s juliices afTisj^ned ro take 
the aflizcs in the counry aforefaid by form of 
the ftatute, lAc, fhould firfl: come on I Ted* 
nefday the loih of Julyt at Ojiford,. 'in the 
county aforefaid ; And now here at this day 
cometh the faid yf. by his fiid attorney, and 
the faid jiiftices, before whom, &‘c. have 
lent here tlicir record in thefe words:* After- 

E c 4 wards 
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ward?, (tg the end ^f the poftea Y<;rbj^ioa)j>. 
f ffkefore ti is corifidered, that the faid ^ 
nortiing by his faid writ againft the faki.C.> 
blit be In ipc^cy for his falfe luic chercioi atid ; 
th^it the faid A, go thereof wUhout dayj C^jr. 
It is alfo conftdered^ that the faid C* .recovser 
againO: the faid A his damages -by occafipi^. 
of the premifes to ill. by difcretion of the: 
juftiefes here, to the faid C. at bis requeft, for 
his colls and charges by him in .this behalf, 
fuftained, according to the form of the fta^ 
tute, fsfr. by the court here adjudged, ^ 


3SuDsnient by Default* 

( 

iF'the defendant does not plead within the 
•*" time allowed by the rules of the court, or 
confefles the a£lion, the plaintiff may fign 
' judgment againd him by defaults and this 
■judgment is either interlocutory or final, In^ 
terlocutory judgmeius are thofe incomplete 
. judgments, whereby the right of the plaintiff 
ji indeed cftablilhcd, but the quantum of da- 
mages fullained by him is not afeertained, 
which is the province of a jury. Therefore, 
if the aclion be in cafe, trefpafs or the like 
(and where it only funds in damages'), the 
judgment is interlocutory, and there muft 
be a writ of inquiiy ifl'ued, diredled to the 
fhcrifl' of the county where the action is laid, 
to enquire by a jury v'hac damages the plain¬ 
tiff hath fufiained, who is ro return the in- 
guifition to the court j whereupon the |)lairi- 
liff-s attorney taxes his cofts, and figns final 
judgment: but if the plaintiff declares in 



tts bh Bbnfd for a fun) certaiiii;^ 
any a6lbn whcreb the fpccidc thing fucd ' 0 - 
is rfeeovercdj the judgment is abfoluidy , 
pte^, which is called a final judgment* 

Jf'yoO flign an interlocutory judgmenHow to 
make an incipitur of the declaration on a treble 4 ' 

penny ftampf paper, and alfo warrants df at* 
torney, on a piece of parchment unflamped; 

^le them with the clerk of the warrants, . 
ffo. 3. Pump Courts temple \ pay in debt, tref* 
pafsi and detibue-y /^d. each j in ether aliens 
each i he will mark the judgment-paper, then 
carry it with the draft of the declaration to 
the prothonotaries office, the clerk wiliffigii 
judgment^ p^ him is. if the deehratid'n-be 
of the fame term (and has been filed) ; if notj 
8</. per (hcet for declaration ;^nd if judg< 
ment be not of the fame term with the 
declaration, then pay for the entry bf 
the declaration 8d. per fhect anew, judg¬ 
ment, a/. 

If the adion is in debt, then you enter art Howifia 
incipitur of the declaration on a double half- 
crown dampt paper, and file warrants of at¬ 
torney as before i ^nd after it is figned, yon 
may get one of the prothonotarics to rat 
coits, and immediately take out execnthin. 

If the plaintifi'takes a confefilon of the da¬ 
mages, the judgment is final. 

The form of the warrants of attorney are 
already given, which will ferve for liirfc 
judgments, \\dit titletffue. 

Though judgment be irregular, motion ro If- ju*!;;- 
fetit afidc muftbe made two days before-the 1'“''■ 

.. day appointed for executing the writ 
qiiiry, Barnes 256, cr it will not be granted.« af, c (Muft 

But n.:id-;; UvO 



Pufc;ff the iircgtik'Hty be in tbe notice fub* 
'fef i bed "to the copy of the procell; the' t^o- 
ticn muft be made before judgment figtied, 
:^'of declara- ^hc hotice of f declaration, two 

?fion, two dayy days before the time appointed for the exe- 
fatfforein- cution of the writ of inquiry. Uid, 

A regular interlocutory judgment may be 



Kototy fet afide, fo as to let in the defendant to try 
merits of his cafej but it muft be on 
JSie^ if de- payi^ncnt of cofts, and fuch merits likewife 
'Itodant baa muft appear upon an affidavit, BarntSy 242. $ 
and it muft be upon terms of taking ftiort 
:• notice of trial, Cifr. Ibid, A writ of inquiry 

may be fet afide, and defendant ler in to 
plead a fair plea on payment of carts j but as 
me rule is conditional, take care to pay them. 

In thdfe cafes there muft be notice of the 
motion, and an affidavit of the fervice, as 
your notice will be “ in the mean tme that the 
. proceedings befiaid'' 

If jadgment In the copy of procefs, the rule is, that 
%ncd irre- defendant has to appear eight daysy exclujiveof 

to proceed”'*^ day of the writ, Ranies 545. and 

* judgment figned before, will be irregular. 

If the plaintiff figns an iriterlocutoryjudg- 
ment irregularly, the court will fet it afide 
upon an affidavit of the fads, in which you 
may lliew “ the n.orit having iffued and retkfn^ 
the delivery of the declaration^ and the tme 
‘‘ when the rule to plead expired; or if you were 
upon ter ins of accommodation^ fhew the fpedal 
“ matter^ end the advantage taken and there 
will be no need in this calc of a notice ofmo- 
,<tion, as it is a rule to Ibewcta^ufe^and plaintiff 
'•^proceeds at his peril, 

.Afrer 






ofaouA 
in . 
Eiafaticiff, 


After int^rlofutocyJudgmenc aiid If4el«niw| 

inquiry sLWAtdcd, the plaintiff became. 

;upt, and afterwards the enquiry. w» 

cured in his own name, and held good with- » - 

put a feiri facias fued out by tljc alTignecs^ 

11 tViils. 318* ^ 

After writ of enquiry executed, a fatal After Aeiiii^^ 
pniftake was found in the declaration; On 
which it was moved, that the incerlocutory^^^ 
judgment might be forthwith entered upon 
record, agreeable to the declaration deliver^ 
cd> and the roll be bpoughc into the proper 
office, and that the defendant might have 
fbar days to move in arreft of judgment. 

Afterwards, on fhewing caufe, it appeared 
that defendant attended the execution of the 
jnquiry by counfel, and crofs-examined thej 
plaintiff*s witneffes, per cun Wc lament, 
that entries on the roll are not made at the' 
times when they ought to be made j the rule 
cannot be difeharged, becaufc defendant did 
not rely on the miftake, but has made a de- 
WlTPe on the executing the writ of inquiry. 

'■'■'■'■Hwtr Ui'and ill* Couit »ai 
' TpiifiLiuirfhotfl d’Tiq t bt"< C' r * a( id r" fa r ' t 
"Jei^ l TOTr.Tlr artht iiwiTCt vvaslfr tvdw t h ?" 
f tfllDUIff l ll ffT frif, and n u Hi u ^r ro T iiLyi^w^s a t atendrt»n"2i 
the time appointed by the noti rc '^ f gr'e iteww* part of the ' 

. log the inquiry was between the hours of ten cie^entlaot* 
and five. It was admitted that both objec¬ 
tions were goodi but it was infifted chat 
• both of them were cured, by one R. an at- 
nrrjtpy,'**^itFfiTliw^^ afilit wucutiirrr'uM'^ihe 


'n 


^W rDf ^ di ! L»ih;fn i diffl t7 T i ofe-exarft hffH ytw'W 

i um ir dres. 


' ^y sr rvn 








it 


neHeSf pfoduciiig a wicnefs for def^od- 
anr. Bames a*?a. 



of the return^ is good^ unlefs it happen on 
a Sunday* .• 

, When the interlocutory judgment is fign- 
give notice of executing the writ of in- 
*3 l defendant lives within forty 

mtks of London^ and the vmue be laid there, 
or in MtddUfeXy the notice muft be givcii 
^ eight days, exdu/he of the day it ts delivered, 
.JR, M, 1654.1 but if the dcfbndant lives 
^ above forty miles from London, and the venue 
is latd there, or in Mtddlefex, then fourteen 
I days notice, exclufive of the day, muft be 
i given, tbid. 5 and if the venue be laid in the 
' country, then ten days exclufive is to be 
given j and Sunday is to be accounted as one, 
if it be not the day on which the notice is 
given, VtdeStat. 14. Geo. 2. r. 17./. 
fJo proceed if th ere hath been no proceedings for twMv£> 
fug# for iz months ' 


Itaoatbs. 


te rtT?s notice 
of 


e ot executinp j a writ oTinquipL 
L an d luch not ice mult He 

‘iU Hi g* 

Vide K 7 E, iq Geo, 2.; unlcis 



luencterm 


i 

i 


con- con e 

od p,i- 
defedi* 


e caule has been ftaid by injunflionj and 
a judge’s funimons, if no order made, not 
to be deemed a proceeding. Fide tie aboie 
rule. 

jfe where . Ae nlaintitP 


oDliged iSginAiuiiiwdi 
(a accept of 


on cfc ^ 
rtn. 


notj 


2 ^^eo, i< 


notice ol <n- 


Toin 'iirue, ooTuCft plcaoihg bclom 

. .. TKe 



the rttk oury t hat in cyery fuch c a f^ 
luaement obtained,^ tne detenaiim^ii ai 

to accept notifiZo^ c 





TlSStinal 


mqmry, trom the time'~tl 
ak given, on the back ot'Ju 


^qmVy f#wii 
I iheunuTap#-: 
' tice of 
WAigiieth 


|^T 153 rma?r? 31 c?v^^ defendant dc- 
M-nurs to the plaintiff’s declaration, the 
fendant’s attorney fhall be obi ged to accept ftall accept 
of notice of executing the writ of inquiry ofen-* 
on the back of the joinder m demurrer j and 
in cafe where the defendant pleads fuch a def?or where 
dilatory plea, that the plaintiff is obliged 19 

to demur to, that in luch a cafe the defend- ob^^ed to de¬ 
ant’s attorney fhall be obliged to accept of 
notice of executing a writ of inquiry on the toen^on back* 
back of fuch demurrer. Tr. 10 Gea, i. ofVutrt de- 


Notice of inquiry given to a defendant 
when his attorney is known, is not good J^ot'ce to de- 
noticc, but when his attorney is not known, 
then the notice may be given to the defend-good, aliter 
ant, Barnes 300. 306, jw/., or at leaft left** not. 
at defendant’s houle, and i.ot in the office. 


PraSl Reg. 126. 

Upon an ifTuc of mil ltd tCLOtdi notiee of^V^an iffue 
( executing a writ of inquny of damages may *■*' 

be given upon ’'he ifTue buck, as well as‘Jav’brgi\«ii 
upon a joinder III dcaiuiier. i 176, upontheb A. 

"Where plaintiff has appeared fur the de-Ift’ie plam- 
fendant according to the flatuie, left a de- ** 

claration in the office, and given him a p^o- 
per notice thereof, and fig itd judgment for tie ft »ute, 
want of a plea, he may give nonce ut tx-^- niftijnjoHg- 
ciumg a writ of inquiry, either by deliver-'” n, hem^w 
mg the notice in writing to defendant, or m- 

leaving ifie fame at his or moil ufualquiry ly 

I place -iiiig taRj9t» 





nottce. f ofa a h dcfettda»t>> R. JkO iSw»*4i»— ^ 
«HThc«noGke'Of exscuting. a wrU»^< Ia*'-' 
quiry fhould be con<iiied to two hours, PraJ^, 
•Reg, 445. Ca/. PraSi, C, 3,113. hMaam 2i^. 
221.; and it m m&Jiewn i ft i ain i 
I Barnes 218; and in a joint a6tion to be ' 
given to both defendants, PraB, Reg, 443. 


3Inqttirr- 

« 

Node#-of in-A K E notice, that a writ of inquiry 
jBuyforLjn- j|^ d images in this caufe will be exe¬ 
cuted on Friday the r4th day of November 
inftant, between the hours of ten and twelve 
of the clock in the forenoon of the fame 
dav, at the Guildhall of the city of London, 
Dated this 6th day of November^ >7^3. 

Yours, t^c. 

** To Mr. C. D, attorney for J. K. plalntilFsattorney, 

the above defendant. Inner Lemfle lane. 

Middlefcx. If it be in Middlefex^ and in Term timet 
fay, “ at the Guildhall tn King-ftrect, Weft- 
** minfter, m the county of y[rAd\c(tx.i' if iri 
vacation, at tie fieriff's office in TookV 
' * ” court, Curfitor-ftrect, Chancery-lanc, in 

*' the county of M.ddlefcx.^* 

If in the country, will be executed on. See. 

' “ ahd at tie houfe of L. W. commonly called oX 

“ iftewn by the name or Jign of the Blue Boar,. 
** tn Oxford, inthejaid county" If no actOf- 
» ncy appear for the defendant, then dirc^b 

your notice to hi ti, and leaving r*t his houfe 
will be fuiHcient. 


If 



If you do not inttnd executing the inquiry 
O’! the d you nuy countermand fame, by 
giving notice two days exclufivc before tne 
day of executing, if in town, and defend¬ 
ant lives Within forty miles of Lcndcfit bye 
if he lives above forty miles, then fix days 
notice of counterniind, at leaft, by Stat. 
i/^Leo. 2. c, 17. 

A notice of inquiry may be rontmued 
ovtr to anothei day, but not moie chan once 
in a term, Batnes 292., and two days notice 
be given, Barnes 497.; fo upon fhort notice, 
Pta 5 f, keg. Barnes ^01., fhoit notice 
fliould be at leaft as much as is fufHcitnt 
to countermand a notice, viz Hio da)s, Ibti. 

I do hereby countermand the notice of 
executing the writ of inquiry of damages 
.gi\cn you 111 this cauie. DitCsl, youio, 
&e. 

J do hereby continue the notice of exe¬ 
cuting the writ of inquiry given you in this 
caufc, to MofiUiy the 17th day of Nojember 
inftant, when the lame will be executed at 
tiie Gmkhi 1 /of the city of Tondoa, between 
the hours of ten an 1 twelve of the dock in 
the forenoon of the lame day. Dated, tr. 
youis, fiJ'r. 

Coils may be recovered from the plain¬ 
tiff for not executing his writ of inquiry, in 
the fame manner as \ defend int by the courlc 
of the court is now intitlcd to cofts for not 
proceeding to trial of an ifTue joint J ifter 
notice given. Rule ^ttn 13 Caeo. 2. 

Notice of inquiry given in thecountiy, 
and not to the agent who received the decl i 
ration 11 term, held good. Bann 

lire 



maned,* * 

r*t 


C6n inmncib 


Notice of 
c^amtrmand. 


Notice of 
cuutinuanC#, 


Cofls fo a«c 
txe u mg 
VI Its ot m* 
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ttttguJarity Irregularity of notice of inquiry is cured 

defence on executing the writ. 
ioj{ a defence * Biltties 245* 

Writ of jii. Ctor^e the Third, by the grace of God^ of 
quiry. Great Britain^ Prance^ and Ireland^ King, de¬ 
fender of the faith, iSc, To the fhenfF of 
MtddlefeiCy Greeting, Whereas Richard Fern, 
late of in your county, gentleman, 

was attached to be in our court, before our 
jiiftices at PVeJlmtnJieri to anfwer John Denn 
in a pica, For that -thereat (to the end of 
the dccUiation) to the damage of the faid 
John of 20/. as he faith j and it was in luch 
manner proceeded in our court, that the 
faid John ought to recover againft the faid 
Richard his damages, by occafion of the pre- 
mifes: But becaufe it is unknown what da¬ 
mages the faid John hith fuftained by occa- 
fion of the piemifcs afoicfaid, WecommanQ 
you, That by the oath of twelve good and 
• If in Ion lawful men of your county*, you diligently 
don. lay baili- inquire what damages the faid John hath fuf- 
*^’**'* twined, as well by rcafon of the prtmifrs, as 
for his cofts and clmges by him about his 
fuit m this behalf expended, and the inqui- 
lition which you ihill thereupon fake, make 
appear to our juftiets at Wtilminflei^ on the 
moiiow of Ah 6 QuUy under) our leal, aM the 
^e-’ls of tl.ofe b} whofe oath }ou Ihill take 
ihe fa d inquilitio , and have there this writ* 
Witnefb, Alexardi> Lord Loughborough^ ac 
llidmtttjlefy the qrh dty of Jidy^ m the 
twt nt'-third \eir our reign. 

11 IS writ IS to be ingrofled on a 2J. Si* 
(lamp paichmcnr, and figned by the pio- 

thonotaries i 



JiMfirltV, . . 

thdnotiirics: if the writ is of the fitne term 
with the judgment, then pay sj.} if not, 

8 d, per iheec, and 2 j. figning, ical 7 d» 1 

leave it at the IhenfF’s oificc ene day ie/cre^ 

ibe eseeetitiojjf Brd inddrfing on it the day and 

hour in which notice is given for its exccQ* 

tiooj pay in London 1/ ^s. ^d, if no wit-N^w Rule, 

nefles, and 4^, for every uitnefs; in ih'.asGeo.j. 

dlefoii il, loj. 4</. j other counties, 1/. li^» j 

bd. It the witneucs will not voluntarily at- 

tend at the execution of the inquiry, the 

party wanting their teftimony may rake out 

a fubporna^ as follows; and which you may 

have at the ftationcr’s, ready printed on a 

2J. 6 d, ifamp. 

George the Third, £s?f. To John Doe, Subpeena op 
Rtcbard Roet Samuel Ball, and Richard /'«2,'“1“''^^* 

We command you, and ev<’iy of you, thatFoui mav be 
fetting afide all and fingular bufinelles and 
txcules whatfoever, you, and every one of‘“ 
you, be and appear in your proper perfons, 
before Sir Kclert Laylor, Knight, and Benja* 
fnin Cole, Efquire, IhenfF, of th.* county of 
Middlejex, on Monday the da/ of 
next, at the fhcnlTb oflice in *Tock*i Court, 

Cajlle-yardi in the county of Mid*kfe\ j if in 
j^onden, lay {Befae Sir R. T. Ai//. and B^|L 
Jbeuffs of tie ctiy of London, etfKm 
Guildhall of the jatd city) j if m rhe count^, 
fay (Before /L P, Llquiro, lliciiff of the 
county of Oxfoul, at the houie of IFultm 
Long, commonly called or known by the 
Name or Sign of the Rid [,>oy, in Oxford, in 
the faid county, on the day of 

next, by eleven of e clock in the forc- 
F f nof 09 



jm anquit?. 

Ik y 

* noon of the fame dayj, there to teftify the 
'»truth, according to your knowledge, in a 
“''^certain caufe now in our court of the Bench, 
.^depending between John Denn, plaintiff, and 
TUfchard tenn^ late of, &c. defendant, of a 
plea of trejpafs on the cafe (as the nature of 
the aStton ts), on the part of the plaintiff, on 
which our certain writ of inquiry of damages 
has been fent by our faid juftices, out of 
our faid court of the Bench, and direded 
to the faid Iheriff, then and there in due 
fornn of law to be executed before the faid 
^ fheriff. And this you, nor any of you, fhall 

in no wile omir, under penalty of, every of 
)ou, of 10J. Witnefs Alexander Lord 

Loughbotough, at irejlmtnjler, the 9th dav of 
Julyy in the twenty-third year of our reign. 

Take lame to the prothonotaries office, 
and fign it j pay u. feal ^d, j each witnels 
muff be ierved with a copy, and paid is. 
No prteape is requifite for the office. 
Whenjnquuy \Vhen the inquiry IS rctuindble, apply to 
isreturm'U, tl^e ffieriff for fame; then take it to the 

office, and get the inquifition (lamp¬ 
ed with a double half-ciown; and on tlie 
quafto dit pofty in the evening, go to the pro- 
thoaptaries, and get the clerk to enter it; 

Proth. 5-5 4d. treipafs %d. more 5 

Clerk of the * then go to one of the prothonotaiies, and he 
jfldg. 2''. will tax the coftc, and deliver over the in¬ 
quifition to the cleik of the judgments, who 
will enter up final judgment; but as foon as 
the colls arc taxed, you may take out 
execution, or arreft defendant for damages, 
if above lo/. with the cofts included, 

N,B. 



Snquirri. 

y. Bo The defendant’s attorney may have a 
rule to be prefent, if he thinks ht, upon ap¬ 
ply ing to the fccondary’s office, pay 4^. and 
then plaintiff’s attorney is bound to give 
notice of taxing. 


iln^ry oj IntuloLiituty yuJgmait, 

iV. U. 1 Iir prothonotanes, at the ti ne of 
fignin^ the judgment, provide^f the loll 
foi the cnir), which is to be wiote in a 
lair hand, leiving a inargin of an inch wide, 
and prof cr room at the top for the prcls, 
wich IS inuk((l with the prothonotanes 
nimes, then hi ft enter the declaration 
thus: 

Aluidlcjtx, (fi ) R char iRoe, late of// 7 ;,^- 
intijh , in the lai i county, ytoinan, was at- 
t'^ched to anlwer Joha iJce, in a pita ot 
♦^re p ils oil tlie rale , and whereupon tht laid 
hv L d r-vood his attorney, 

coiij-hins, I or that-0.1 ere as (to the end of 
t.K ucLlai itioii), luic, lit. 

And tht Id d R cl ard^ in h.s propci pei-If hf ndant 
lon, comcj ukI df^tntls the wiong and in » p J 

]Luj v.lien, <.'1. aiid lus nothmg in bar or* 
precluhon the laid aftioii of tl.e laid 
/ol», by which the li i Joha remains thtit- 
in luidtfciidtd a Muift tht idid Rnhatd, foi 
winch the faxi /chi ought to recover af,ainll \ 

the lai i R^c^a u ns dian<res bv occahon of k' 

the preMjtA *. But becuiie is unh lown a piusword ^ 
what damages tht laid hath lull lined ma> be ufed 
by 01 uanon tntreof, Fherefore it is tom- 

I ^ ? 4Tiand<d 

i 




wBicIi faves 

^anotherpre- 

acdant. 


Continuance 
and return ol 
the inquili- 
lion. 


Tudomeot 
ligneJ nie 
day of 


€ntvg of 3intetIo(Uto|}i Siu&smene: 

maaded to the IherifF, that by the oath of 
twelve good and lawful men of the faid 
county, he diligently inquire what damages 
the faid John hath fuftained, as well by 
occafion of the premifes, as for his cods 
and charges by him about his fuit in this 
behalf expended j and that the inquifition 
which he fliall thereupon take, he make ap¬ 
pear to the jufticcs ot our Lord the King at 
fVeJimhiJier^ on the morrow of All Souls^ un¬ 
der his fesw, and the feals of thofe by whofe 
oath he {ball make the faid inquificion. Ac 
which day here cometh the faid Jobny by his 
faid attorney, and the IhcrifF, to wit, Sir 
Robert Baylory Knight, and Benjamin Coky 
Efquire, flienff of the faid county, now re¬ 
turn here a certain inquifition, taken before 
him, at his office in book's Courty Ciirfitor* 
ftreety in the faid county, on the day 

of in the twenty-third year of his 

prefent Majefty’s reign, by the oath of 
twelve good and lawful men of his county, 
by which it is found, that rhe faid John 
hath fuftained damages, by occafion of the 
premifes, befidcs his cofts and charges by 
him laid out about his fuic in this behalf, 
to 50/. 95. 5^’. and for thofe cofts and 
charges to 1.0 s, Therefore it is confidered, 
that tne faid John recover againlt the faid 
}s.icba.d his damage^ aforefaid to 51/, 9J. 
by V e inquifition aforefaid, in form afore- 
laid found j and alio 16/. lOS^yJ, to the 
laid Jc/fi, at his requefl-, for his cofts and 
chargesi afoi^tlaid, by the court here of tn- 
creafe adjudged i which faid damages, in 
0 the 
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<c 


the whole, amount to 68/. j and the laid ' 

Richard, in mercy, £sff. Mercy. 

In order to prevent the execution of a writ Cogno^iffi 
of inquiry, frequently the defendant (to favc 
the cofts), confefles the a^ion, or the attorf 
ney does it for him, with a ftay of execution, 
which oonfeffion is generally wrote in the 
margin of the declaration, or it may be 
done on the back of the inquiry, or on plain 
paper thus: I confefs this aAion •, and that ' " 
the plaintilf hath fuftained damage to the 
amount of 20/. befides his cofts and 
charges (to be taxed by one of the protho- 
notanes) ; and it is agreed, that no judg- 
“ ment ftiall be entered up, or execution if- 
fue, until the day of next, 

** in default of payment of the faid ao/.j 
and I do further agree, that no writ of 
error ftiall be brought, nor any bill in 
equity filed ; and that in cafe the plaintiff 
fliali enter up hi« judgmenr, he lhall be at 
“ liberty to levy the faid 20/* together with 
cofts, fheriffs poundage, and all other 
fees. As witnefs my hand,** t£?t. 

If the confeflion be in an action of debt, ia 

then It may be, ** I hereby confefs the debt in 
** this caufe, and that the plaintiff hath fuf- 
tained damage to the amount of ir. be- 
Tides his cofts and charges to be taxed by 
** one of the prothonotanes, and the debt ij 
" agreed to be paid as follows,** (here 
infert the days of payment), and then as 
i^bove. 

TV. B. It is faid the fheriff is not duly au- * 

thorized by this agreement to levy the 
poundage and expences j therefore to avoid 

F f j coq- 
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contention, the better way will be to take 
the cognovit in double the amount of the 
debt, and give the defendant a defeazance 
feparatcly, that upon payment of the real 
debt due with all cofts of levy, that he 
fhall be difchargcd from the adion. 

If the judgment is to be forthwith entied 
up, then fign it upon a double is, 6 d. Ilampt 
paper, with the prothonotaries, tlrff making 
an incipiur of the declaration thereon, and 
filing warrants of attorney. 

If voiir entry is already taken in, there 
needs no payment anew, but for figning tiie 
judgment, nor no new roll j piy yj. 4^/ and 
tax the cofls. 

Retraxit. IT is is very common after pka pleaded, 
to confefs the adion; or after iirue* de¬ 
livered j in fuch cale, ^ou put in the con- 
feflion, the con fen t of the defendant to 
** withdraw his pl<M,” fo that a jetra'^ii 
may be entred. This is done by taking the 
judgment paper to Mi. V\btu:Qcd, at the 
prothonotarics, who figns the jiidgiuent, and 
marks the retraxit thereon ; pa) is, retraxit^ 
and for figning jiiugmciu as befoie. N, 

In this cafq;^e attorney for the clefcndanc 
fleed not a^ in the King% Ueueh •, 

file \XMimtb of attorney, if not before 
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Of executing a Writ of Inquiry before ' 
the Chief Juf ice or Judge of Af- 

fze. 

THERE are cafes upon which appli¬ 
cation may be made to the court to have 
the writ of inquiry executed before the cliief 
juOice, at the fittings, or before the juRices 
ofaflizc} but leave is Icldom granted, un* 

Icfs the cafe is very fpecialj as where the 
law is mixed with the fad, or it appears to 
be of too much confequence for the Iheriff 
to undertake, in which cafe the jury fet their 
hands and feals to their verdidj and upon 
the trial, the judge of v. fi prtus is faid to be 
only an afliflant to rhefhenfF, and has no ju- 
d.cul power; and if the puiics come to an 
agieeinent at the trial, the judge is to fign ir, 
and afterwards the eourc niviy be moved to 
liave it made a rule of couir. 12 MuL 519. 

61C. Barms IJ5. 

The way to applv is, to uiike affidavit Ho to apply, 
fet'ing forth the cucumRances of the par¬ 
ties, pl.iinlifl' and defendant, and the niruie 
of the action, upon which the enurt wiil 
grant a rule to fliew' caufe; and if made 
ablolute, you may at fame time move foi 
fheriff to leturn a rood ’ rv. 

1 he notice of mquiiy befo.c tlie ch'e^jtite. 
juftice or judge ol .iliiZr, ought to be foj r',- 
liftings or aflizes gcueral'yy and not for u.iy 
paificLilar d^y. Barms 155 j and notice fot a 
pirncular day is void. It is laid, the vyrit 
peed not beentred with tliemaifiial,not bci.jg 

Ff 4 withm 
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Jtn thi" court 
a coiniDon 
writ of in- 


yrithin the rule concerning records of mfi 
prius^ 2 Barnes 211.5 bgc the practice now 
is to enter it with the marlbal, and to pay 
ijj, 9t/. as alfo the court fees. 

If the rule is made abfolute, a common 
writ (.f inquiry, dire£ied to ike Jberiff, is made 
qo fr u i.i de our by the plaintifTs attorney, and the Ihe- 
oji,andc-r. lifi" brings the writ into epurt, calls and 
fwears ‘the jury, kjc, •, and he aJfo returns 

but in Knu' ■*,. , - . . , 

Bench i!ie inquilition as taken berorc him m the 

pMiiie i^oi.r prefence of the cliii f jullice j and at the 
to he (Ui.. ufual time call on the fiierift* for the return 
",‘r! hT •nqnilition, ..ml i.ix the tofls. 

ip.cl'iil rt/it t f dl, I favv one very Ltcly in this court; 
iiquify I'i to but the inquifjtion o.as not returned undfr the 
b> ivwind ;ij Jf.md and leal of tisj uuui., but in comuion 
fOitii. The fliciitf’s ill. js as uiual. 


t IC bw.o!c 


In the Common I’lcwis. 

jobii Dcnn^ Plainrifl', 
and 

* 

R'uhiiidlesm^ Defendant. 

vit. John D:nny of, Ct. the plaintiff in the 
above caufe, nidketh Cwith and hiith, That he 
this deponent w-as very early on Sundy mom- 
ing of the 5th day of January laft, wrong¬ 
fully aricfted and took into culludy by 
Rzchard Fern^ the 'ibove-named defendantj 
and was by the fah, defendwtnS apri his ailift-i 
• ants, inhumanly bwu and ocherwife ill-trcac»» 
ed, and had his cloaiiis very much torn by 
defendant, and his wifliflants, by dragging 
him through the n'leets, and Wwis taken to, and 
fletained in defendant's houlc for a long time, 
^nd was there threatened co be pu’. in irons 
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by defendant and bis wife: And this de¬ 
ponent iaith. That after being fo ill-treated 
;ind detained for a long time, he was told by 
defendant, that he might go about his bq- 
finefs, for that lie was not the man defend¬ 
ant wanted j And this deponent faith. That 
he told iaid defendant immediately, upon his 
being fiift an oiled by him, that his name 
was John and did every thing in hn> 

power to convince faid defendant that he was 
not the mat a^’^ainfl whom the defendant had 
a warrant, naimlv, one R, B. but to no 
puipole: And tins deponent faith, That an 
aiflion was commenceu, and is ftill de¬ 
pending againd the faid defendant for the 
before-mtntnned ticl[nl->, alTault, and falfe 
iiiipnlonment, and that the faid defendant 
hath luflered jUvigmtnt lo be enried againfl 
him by dtfiult, in the laid caufe: And tins 
deponent fuitlier faith, That he is fearful if 
a wnc of inquiry of damages in the above 
f aiilc Ihould betxecuted btfore the fheriff of 
Nhddlejex^ tint he this deponent fliall not 
have an impartial afTcfliTient of damages, as 
the faid defendant hath long been an officer 
to the faid flierifi of Middlejex: and as this 
deponent is informed, and venly believes. Is 
well acquainted with the fee of men who 
generally attend as ) my men to aflefs the da¬ 
mages upon wilts of inquiry before the faid 
IherifF; And thertfore this deponent faith. 
That for the fake of a fair and impartial af- 
feffment of damages, in the above caufe, he 
wifhes for leave to execute bis faid writ of in¬ 
quiry before the chief juftice of this honour¬ 
able court, 

Denn 
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3ing«it2 bcfoie C^ltt Jufiice. 

De}t 4 V. / ;/ 1 Tvcfda) the 

da} of Upon leading the affidavit of 
the pliintifT, It is ordeied, 1 hat the defendant, 
upon notice of this rule to be iveg to his ar- 
tornev oi agent, fliail fhew caule to this tourt 
to-morrow | ereniptoi ilv, before the nfing of 
the couit (othei wile th’s rule ffiall be then 
alfolutt), why tlie vvnt of inquiry of da- 
in this ca ilt, fhould not be e\ecuted 
before i ic ll uih oi the conntv of Mtddleft>., 
at the liLtino oi ntjip tm to be 1 ild for that 
countv, latr this prtlent term, in the prefence 
OI ^ 10 d chief jnllice, Oi one other of the 

luhiie o this rou t, by a ^o)d }ur), ♦'o be 
1 Uj u.ciled, leturned, and Iworn by the laid 
Jlieiif , ly 7^. 

y. A/, clerk to C G, of, (Sc, gentleman, 
inaketh oath and futh. That he this depo¬ 
nent did, about four of the clock of the day 
of the date hereof, leave a true copy of the 
nut hereto annexed, at the office of Mr. //. 
who acts as attorney or agent for tlie above- 
ii^tmed dv.jendant, with the clerk of the faid 
Mr IL , and did alio at the fame time leave 
thcte\ririi n evmuncd co v of the affidavit 
made hv the above plaintilf, on his obtaining 
the lud iiile, da ^d the di) of 
\ 783 ,^An \ this c ponent faith. That at the 
time of tlie lervice of lueh i iie, he this de¬ 
ponent liiewed unto the faid clerk of the faid 
Mr, If. the laid original lulc hereunto an¬ 
nexed. 

1 ake notice, That a writ of 1 iqmry of da¬ 
mages in this citIc will be executed at the 
fittings after this preient ) term, to be 

S held 
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held jc Jl^eJltHinJler-hdl^ in the county of 
Mjddtefetx, Dated, ^c. your’i., 

Evidence on Inquiry, 

Upon a judgment by default in an a6^ion 
upon a proniilToiy note, ora bill of exchange, 
liie liim due thereon is admitted, and need 
not be piovtd upon the execution of .i vuc 
of iiic]uiry, fui (jctild yu,L 2 IVtU, 1^55. \ but 
It Hiail be jnoduced, to fee if any moiicy is 
paid off. y.i, 1149. 

It thcie be judgment by default or con- 
fJlion, and the certainty of the demand ap- 
p ais upon ucord, the court may alkf> ua- 
ma>’-cs vvichouc a\\arcling a writ of inrunv. 
2 baund, 107. And though the defendant 
will not confent to it, it does not lignify if 
the plaintiff confents. Ibtd. 

Upon the execution of an inquiry, tlic 
jiir) may give intercft on note, bill of ex¬ 
change, and money lent, and on an account 
ftated, and alfo on notes payable on de¬ 
mand, after it is made. 2 Btaoz, Rep, 761. 
Barnes 228. 

If an adion is brought on a policy of in- 
furance, or in covenant upon a leafe, or other 
deed, there needs no evidence of tlie exe¬ 
cution. 

The plaintiff in trefpafs for taking his 
goods, need not prove property in him, but 
the value only. Teh. 152. DaL 9. 

The defendant lhall not give evidence of 
fraud in the plaintiff, for he has admitted the 
contia»ff to be as plaintiff has declared. Sir, 
612, 


A nf'te or 1 ill 
need ot Iv to 
be pro teed 
to the l]i< ’■iji 
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^Judgment an a Warrant tjf jiliQruc\\ 


IT happens freqiienrly, that after the de¬ 
fendant IS arrefted, the plaintiff, tn order 
to prevent cxpcnce, accepts a warrant of at- 
tornev for his demand, with a defeazance, 
payable by inftallnients •, if it does fo hap- 
" pen, and the defendant is in cultody, the 

ibllowirg role muft be obferved. 

ITnww^rnnts *« That no bailiff or fhcnif^s officer fhall 
ot'.i-iorPty 11 prtTume ro txa.l or take from any perfon, 

’jd;>uient being in his cnllody by arrclr, any war- 
uiuit he wkenrant to acknowledge a jtidgmt'nt but in 
.ifiioiuji. «f the pieicncc of an atcoiney for the defend- 
ant 5 whith artornev Ih ill then fiiblcribe 
his name thereunto; which faid warrant 
“ fh ill be produced when the faid judgment 
** lhall be acknowled ^eef; and if any bailiff 
or iherif^’s officer ffiall hereafter offend or 
do conn ovwifc, fhe ffiall be feverely pu** 
“ n'l'hcd for fo doing.** R. li. \^U 
Cti', ?. 

Niattirncv <* That no attomc} ffiall fiom henceforth 
fj 'Icn' r..n ' <t at. L*now ledge, or enter, or caiife to be ac^ 

jjUjilfOi 

>iit 1 fr )m 

OOi'iiJ* 

ChnO 

&forkli>d. 


** knuwledged or entered, any judgment by 
colour of any wan ant gotten from any de- 
fendanr being under arreft, otherwile chan 
IS as akireiaid.*’ Uid. 

To prevent bauds and m>pofitions in the 
execution of vvarrmts of attorney for confef- 
C/f judgrtients in this court, It ts OF- 
k-r.’ad tuihtf titl'd. That fiom and after the fifft day of 
P j. f* zh:h Micl'uti >i(ii every 'llch'Warrant 

of 


K" i> r*! cf 
rirrn. v *oi 
,1^ 

ju 'gn ' nt lo 



3ul>0mmt, &c. 
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•* of attorney (lull be reid over by the per- 
“ Ion who IS to cxecutt the fame, or by 
fomc other perlon to hun, before theexe- 
cunon thereof, and that if judgment Hull 
be entred up upon any fuch warrant of 
“ attornc), which fiall be executed the hrll 
day of Michaelmas term, and wh cli Hull 
not be fo read over as afor».nid, luch 
judgment, upon motion, may be let afide 
“ as inegular.” Ah T'. 14o' 6 2. 

But if the defendant hnnlelf be an atror- 
ne\, or pradfifes s luch, it is fufficici r, 
tnough no attorney on his behalf be prelent. 
homes 37. 

It IS not neceFiry that a \ \rrant of attor- In prertreeo^ 
torney to confcls i jimf^mert in this court, nrrtvoj 
fiiven by a ptrlon in cLftodv, be executed in ^ 

t' i ^ r r I lul c eni 

the preknee of in atrorni.v thiscomr, il it 
be in the prelenceofan 'ittorney of tne Ally’s 
It IS fufficient, hamr 44 

Nc^’icwber 1750, ‘ DciUred by ain’t m bv » 
the judges in il c Ircamn Clumber, thit^^^^y' 
if a wan me of ■‘'■toinev to » nter judgment 
** be above 1 ytir old, md under ten ^tarstelcdon n* 
old, leave ro enter judgment may be old wair n»oi 
** given bv a ticikiiy luc, but if the wir- 
rant be above ttn yeai :> t Id, the court muft 
be moved forltavi to cru r p igmert.’ — 

If the warrant of a tornvy he inder twenty 
years old, the com non a^davic o^ ti die 
execution of the wiinnr, tluc the (i ht is 
unpaid, and the parties 1 ving, is lureienc 
for an ablolutc rule, b 1 if die abo c war¬ 
rant be above twenty yc^isc^I 1, tnentk mufl 
be to fliew caule, and fciVvu on defendant 

Btiihi .5 41^ 


Mot o-i 
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Judgment cn* 
nod on <111 
0I4'warrant 
ot attorney on 
aDidaiit of 
defendants 
being alive in 
famaica four 
inciuhs be¬ 
fore. 


PI. intifTalu- 
nacick,alhd i* 
VIC of the per 
fon wlio re¬ 
ceived the in* 
tercll fut- 
facicnc. 

Affior to en¬ 
ter UJ Jlida- 
nient, the 
warrint not 
cxpicihnganv 
teim. 

Defendant 
dll d b fore 
tnc judgiiieiit 
entered, held 
good. 

finttred the 
day .ifttr 
death of de¬ 
fendant, t c'd 
good. 
Warrant to 
enter jud ' 
mentat the 
fuit of two, 
iDOtiv n to en¬ 
ter judgment 
at ihe fu t of 
tii8 iurvivor. 


SuOgment on a 

Motion for leave to enter judgment on a 
warrant of attorney after a year. It was fvvorn 
that defendant was living in Jamarca^ and in 
good health, and had been converfed with by 
the deponent the i3ch of Septauber lad, and 
that the deponent failed from thence the 
17th of laft month, and anived in London the 
15th of January following: Leave gr.iiitcd, 
plaintiff having applied as foon as he well 
could. Barnes 256. 

On motion to enter up judgment on an old 
warrant of attorney, plaiiuiif being a luna- 
tick, did not fv/ear the money unpiid ; bur 
another did, who had received the iiiteieU 
upon the bond for three year-^, ever fuiec flic 
jdaintiff was luiiatick. Judgment enteieJ. 
Barnes 42. 

Motion in treafury for leave to enter judg¬ 
ment on an old wan ant of attorney, not ex- 
prcffjng any term or time, and granted, no 
caufe being Ihewn to the contrary. Batne 

Defendant died before iud^rment w is fign- 
ecl but after the firlt day of the term in 
which it was figned, and held good, becauic 
.ill judgments arc from the {hit ilay of the 
term of which they are figned. lOid, 11. Judg¬ 
ment on w'arrant of attorne\, figned the day 
aftir defendant’' death, rtiulcd to be let 
afule. Barnes ? 

/ 

I)efend.ir.t gave a wunnt of attorney to 
enter judgment at the fuit of pliintiff, John 
Sail Sujunnab . fill clrceafcd. The judges 
in (he Treafury gave leave to enter iudg- 
ment at the furviving plaintiff’s fuit, upon 
his affidavit of the due execution of the war¬ 
rant 
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rant of attorney, and that the debt was un¬ 
paid, and the defendant alive, BL^rnes 4 S. 

5j. 

Leave to enter up jud«;rnent at the fuit of L'>A«ev?ii-nto 
art executor on an old warrant of attorney ■, ^ at the 
the w'ords whereof extended to enter uidii- 

1 /■ o f I ^ I ujor on rai¬ 

ment at the lint ot teltator, bis le:r\, e\c- 

ciitor^y or admm’jh'ntors, Barncb 44 , but not 

if thefe woids arc left out. 

Leave gtatited to enter judgment on an 

old warrant of attuiney in AjtSi aelmr.s 

on affidavit that defendant was living in //v- 

land on the i8th of ^epictj'l/ r preceding, as a 

rcaionablc length of time fordiflance. B,.,riie^ 

5 '^' 

If the wirrant Oi attorney is given to a Ito enter 
feme foie, and Ihc mimes before iiidgment 
is entered up, application niuft be nude for 
leave to enter it up by thehulbind and viifc, a'frrfta'ds 
founded upon an affidavit proving their uiai- n»irt»e . 

I i age, I'iilc ^ B^r i ^i. 

if the judgment is to be cnteied up in 11 if*rtn hyw 
term, inaLe the following affidavt, ir,grol' 
icon i tieble fixpenny ffamptpapet, indiweai 
fame before a indgL. 

In the Common Pleas. 

jdn D.n'/U Plaintjli', 
and 

RidatilFenfi^ Dci’cndanr. At'^iasi. 
John Dennt of 1 lat-jlrectt Z-./wU, hofier, 
the above named plaintiff, and RuL^it d Budd^ 
of the fame place, yeoman, levcrally m ikc 
oath and fay. And Hill th.s deponent 
Venn for himfclf laith, That the above-named 
defendant laid tcr./i being jultly indeo’-e 1 

Liino 
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unto this deponent, in the fum of twenty 
pounds, for goods fold and delivered, and 
work done (here fet forth the confidcration), 
didj in order to fecure unto hiin this depo¬ 
nent the fam**, execute unto this deponent 
the warrant of attorney hcieto annexed, And 
this deponent further faith. That the whole 
of the faid twenty pounds is now ]uftly due 
and owing unto him this deponenr, and that 
he verily believes the laid Ltcbvrd henn is now 
living, he th s deponert having feen, and 
converted wiJi him two days fince , and this 
deponent Lichard Budd for himfclf faith. 
That he was prtlent, and did fee the faicl 
warrant of attorney executed by the faid de¬ 
fendant, and that the name Rtcburd Iinn^ fee 
and iublcribed at the foot thereof, is of the 
proper hand-wncing of thefaid htchata bemu 
and that he did fign, leal, and as his aft and 
deed dt.]iver the fame, in the prefence of this 
depone nt, and th«t the name R, Budd fet and 
lub^cribcd as the witnefs to the laid v irranc 
of attorney, is of the proper hand-wricmg of 
this deponent, 

Betore the judges go into court, fpeak to 
one of the fecond '-'ho will take you in¬ 
to tl e Trealury-chainbcr, where you wilt 
move upon this affidavit for leave to enter 
up the judgment., which will be granted of 
couifc, in the e^ ming draw up the rule at 
the lecondaries j pay rj. and hgn judgment, 
lo yacatioa. If tn vacatton, take the affidavit to a judi?e, 
who will grant an order for thit purpofe, pay 
4^., prepare on a llip of parchment warrants 
of attorney for the plaintifl and defendant 
thus, mentioning the ceim. 




Middl fexs 
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CQactaiU of dttfiiiu?. 

Middle/exy to wit, John Venn puts i/1 his 
place .y. U* his attorney, againft Richard 
fenny late of lFeftmit*ftery in the laid county* 
hofier, in a plea of debt. 

MiddlefeXy (If.) The faid Richard Fenn 
purs in his place J. JS. his attorney, at the 
luir of the faid John Venn, in the plea aforc- 
faid. 

Then prepare judgment, which u done by 
entering an incipitur of the declaration, on a 
double half-crown ftampt paper j take the 
warrants of attorney to the clerk of the war¬ 
rants, who will fign the judgment paper 
(annex the rule thereto), pay 85 . \ go to the 
prochonotaries office, and the clerk will 
fign the judgment, and tax the cofts; pay 
figning, 5^. 4</.; after this take out execu¬ 
tion. 

MtddlefiXy Richard Fenny late 
nnnftery in the faid (ounty, hofier, was 
moned to anfwer John Venn in a plea, ThatT eit icd on 
he render to the faid John forty pounds of the roll, 
lawful money of Gieat BritaWy which he owes 
to, and unjuflly detains from himj and thcre- 
tipon the faid Jobn^ by 6. 17 . his attorney, 
complai.ns, ^bat Kjohereas the faid Rt hardy on 
the day of in the year of our 

Lord 1783, to wit, at Weftmtnjl^ry m ^ 

faid county, borrowed of the faid John the 
laid forty pounds above demanded, to be 
paid to the faid John when he the faid Rub-- 
nrd Ihould be thereto afterwards requefted ; 
yet the faid Richard (although often requeft¬ 
ed, &c») hath not yet paia the faid forty 
pounds above demanded, or any part there- 
' of, to the faid Johuy but he to pay the fanw, 

CV g (n 
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Jiid^Ticnt 

the 


on a 

or any part thereof, to the faid John^ hath 
hitherto wholly rcfufed, and ftiil refufesj 
wherefore the faid John faith he is injured, 
and hath fuftained damage to the value of ten 
pounds, and therefore he brings his fuit, 
tsc. 

And the faid Richard, by Jofeph Bruce, 
his attorney, comes anlt defends the wrong 
and injuiy, when, and fays nothing 
in bar or preclulion of the faid a( 5 lion of 
the faid John, by which the faid John re¬ 
mains therein undefended againft the faid 
Richard i 'therefore it is confidered. That the 
I'lh N 'VLin- JoIt} recover againll the laid Richard his 
ber, 17^3. debt, and alfo 63J. for his damages, by 

occafion of the detaining the faid debt by the 
court here adjudged to the faid John by his 
Mcjcv, ^ aiTcnti and^the faid m mercy, 

irbvnonii-ni Xo the end of declaration j And the faid 
informatus. by Jofeph Bruce his attoiney, comes 

and defends the >Mong, and injuiy, when, 
' f'l. ; .'nd the fame attorney of the laid 

IL.L'rd lays, That he is not informed by the 
fi; I kicharj anfwcr to be given for the 
1 .,.1 in the prtmifes, nor doth he fay 

an', thill', U' bar 01 preclufion of the faid ac¬ 
tion oi tiie faid jiid, by which the laid John 
remains tin rein undefended againll the faid 
A' / /td: dLhciijOiC it /j coKjtdt/td, That the 
1 .id jj.n rcco .r againll the llnd Richatd 
as ill th' other iudgmeni). 
c ]f tlic deAndanc gives a bond with a 
v*a:i iiju oi ittor: y, then voui affidavit v\iil 
i-"/, and mull be tliua. 
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!n the Common Pleas, 

7 . G. Piainti.T, 
and 

C, D IdcfenJant. 

J. G. of, the above-named plaintiff, .Affidavit of 
and J» of, iSc, Gentlemen, feverally make mouey being 
oath and fay, firft this deponent 7. c;;J«r>hbond, 

foi himfclf fiiti^Th It ^he above defendant 

and fhnds juflly indebted unto him this wam ant of at* 
deponent, m the fum uf coo/, upon and by tomey, 
viitur^of a certain bond ur obligation, bear¬ 
ing \iatc the a I It day of "/amary laft pafr, 

(-ricercd into by the faid defendant to this dc- 
pcaicnt in the penal fiimor40o', conditioned 
for making void the lame on payment of the 
Ihm of Qoc/. and intcreft for the fame, after 
the rate of 5^ per cent, per annumj on the 6rh 
day of Ju^y lalt ['‘aft, and allb the fum of — 
fir intcreft thereof; And for the better fetriu- 
iiig to thii deponent the payment rherv-of, 
tie: faid C. /). diJ, on tfiC fame d ly irJ 
‘’Car, tiiter into and duly CTiecute the war • 
rant of ..-torney liNttu annexed; And tin 
d pon'uu further laith, That he verily bc- 
licvt's the f.nd defendant is now bving, he 
this ck[)onpnt having feen and convers'd wirn 
him two days fince : And this deponent J. P. 
for himftdf faith, That he was prefent, and 
did lee the wairant of attorney hereto 
nexed, duly executed by the laid defcnda.n, 
and that the name C. 1 ), fet and Ibbfcritx d 
at the foot thereof, is of the proper hand¬ 
writing of the laid defendant C. D. and tnc.t 
he did fi^n, leal, and as his ad and deed dc- 
r*vcr the fame, in the prcfcnce of this depo- 
lent; and that the name J. P. fet and fub- 
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Jjtdntncflt by 
confieilion in 
debcon lend 


JudlpTicnts 
iSgned the 
day of 
1783. 


Mercy. 


S'uDgmem, &c. 

fcribed as the witnefs thereto, is of the proper 
hind-wnting of this deponent. If you enter 
up judgment on a bond and warrant of atior- 
nc), declare on the bond only, and enter up 
the judf^ment thus: 

And the fiid C. D. by J, K his attorney, 
comes and defends the wrong and injury 
when, tfe, and fays, That^fc cannot diny 
the faid adion of the laid y. G'. nor bui that 
the laid wilting obligatory is the dee 1 of him 
the faid C. nor but that he owes to the laid /. 
the faid 400/. in manner and form as the laid 
y. hath abpvedeclared againft him : Ittslherc* 
fot c conf, Ictedi That the laid y. lecovcr againfl: 
the laid C. his fud debt, and alio 63-f. f ii his 
damiGcs, winch he hath luftaincci is well by 
04.canoii 0/ the d.ti ninj thcrcol, a-, f^r his 
culls and chargej by him about his luit in 
this Lt hall expended, adjuc^ed by the court 
here to the la.d J, by his allcnr, and the laid 
B, in meicy, 


3JuDsmentsf* 

F or a judgment by ml dint in debt, or 
,wn f / r tnformafusy fee t.tle Judyhi ,/1 on 
JVi^nnn* t/ Ittoniey, p. 450. 
jadgraentby the laid Rill trdy by /. T. Ins attoi- 

ttgHtvttac coniCS and defi nJs the wrong and m- 

•/#»w»»iuca . jury, when, and lays, Thar lie cannot 
del V tlic faid idiion of t ic faid John^ nor but 
that Iv d’d undcitake nd promile, in man- 
iiLi ai d form as the laid Juhn hath above 
thcrcot complained againll hinrii nor but that 
the faid John hath luRained damages, by oc- 

caiion 



JttDirmfnw. 

cafion of the nonperformance of the fiid fe- 
veral promifes and undertakings, to 20/. as 
he the faid John hath above in his faid decla¬ 
ration fuppofed i and hereupon 1 he’faid John 
prays, That the faid damages fo acknow- 
ledged, together with his expences and colH, 
laid out by him 4lbut his fuit in this behalf, 
may be adpidgcd to him, "Tleufon it juJgmpnt 
cohfidireii. That the fi’d John recover againll 'gneJ ivth 
the faid UtebardKx^ damages aforefaid, fo by 
him in form aforefaid acknowledged, and alfo 
10'. for his cofts and charges by the court 
here adjvjdgcd to the faid Johni by his af- 
lent, which laid damages, in the whole, 
amount to 30/. and the faid RubinJ, in 
mercy, Mi.’rv.v. 

And the faid C» by J. K. her attorney, ih.- h.'ce 
comes and defends the wrong and injuiy, 
when, and fays, That Ihc cannot deny 
the faid action of the faid d, nor but that the '' 
i lid dceil of the laid Z’'. nor bur chat 

jhe t!ie laid C. adminilhatrix as aforclaid,de¬ 
tains fioiinhc laid A* the laid 100/. in inanr.er 
and form as the laid A, hath above complain¬ 
ed againfl her; Iberejore it is confideteJy That 
the laid A, recovti againll the laid C. 
niltratrix as aforelaid, his 1 iid debt, and alio 
bK iOJ. for his damages which he Inrh luf- 
raincd, as well by occafion ot the detaio'ng 
rhe laid dc*bt, as for his cofls an J ch. rgas by 
him about his fuic in this behilf f \p n led, 
adiuvlged to the faid A. by ills allcnt, d be 
levied of the goods and chattels which were 
of the faid l\ at the time of his <lcath in hf'i* 

. hands to be adminiftered, iflhehath fo much 
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454 


Mercy, 

The like 
kdgmcQt 1 
cafe. 


Judgment 

fiintd 

* 

dtlv of 

1733. 


thereof 5 and if flic hath not fo much thereof 
in her hands to be adminifiered, then the faid 
6/. 105 . being the damages, cofts, and charges 
aforcfaid, to be levied of the proper goods 
and chattels of the faid C*i and the faid C. in 
mtrcy, 

And the faid C. by JWT, her attorneyj 
comes and defends the mong and injury, 
when, £s?r. and fays, That ihe cannot deny 
the faid aftion of the faid A. nor but that the 
faid h in his life-time, did undertake, and 
promife, in manner and form as the faid A, 
hath above thereof complained againft liim, 
nor but that the faid A, hath fuflaintd da¬ 
mages by rcafon of the not performing the 
laid promifes and undertakings as the 

faid //. hath above fuppofcd.i and upon this 
the laid //. prays judgment, and liis dama¬ 
ges fo acknowledged, together with his cofls 
and charges by him about his fuit in this be¬ 
half expended to be adjudged to liim^j CiTr, 
therefore it is con/idt^reJy That the laid A. re¬ 
cover againlt the faid C. adminiflratnx as 
aforefaid, his laid damagc.-», lb above ac¬ 
knowledged, and alfo 5 /. 105 for his cofls 
and charges by him laid out about his fuit in 
this behalf, adjudged to the laid A, by his 
afTrnt, to be levied of the goods and chattels 
wliioh w'cre of the faid F, at the time of his 
death, in her the im\ C.*s hands to be odmi- 
niflered, if Ihe hath fo much thereof in her 
hands to be aJminiflered j and if llie hath not 
fo nnich thereof in her hands to be admini- 
llereJ, then the faid 5/ i 05 . being the cofls 
;ind charges aforefaid fo adjudged to tiie faid 



jf, to be levied of the proper goods and 
chattels of the faidC.j and the laid C in 
mercy, Mercy. 

Ejiter the dedaratiorii andpUa of plene ad- Ji d?ment of 
minillravic; and hereupon the faid A, in as 
much as the faid 7 >. docs not deny the faid 
a(^lion of the lai# A. but admits it to be Vide C&fi't * 
true, that flie, the faid D. hadi not any 4 * 9 ** 
goods or chattels, which were of the faid J, 
at the time of his death, in her hands, to be 
adminiftered (except goods and chattels to 
the value of ico/. as atorefaid), he, the faid. 

A. pi ays judgmenr, and his damages, on 
occafion of t!ie non-performance of the faid 
feveial promifes and undertakings, to be le¬ 
vied of the goods and chattels fo remaining 
in the hands of the faid D. unadminiftered 
as afotefaid, and of other goods and chattels 
which were of the faid at the time of his 
death, when, after final judgment in this 
refpeft, they Ihall come to the hands of the 
Ihid D> to be adminiftered j therefore it is 
confiderecl, that the faid A* recover agaiuil 
the faid /). his damages fuftained by rcalon 
of the premifes aforefaid, to be lo levied 5 
but becaufe it is unknown to the court of 
our Lord the King now here, what damages 
the laid /, huh fuftained by reafon of the 
pieniifes afoitlaid, therefoie the IhetitF is 
commanded, that by the oath of twelve 
honeft and lawful men of his bailiwick, he 
diligently inquire what damages the faid A, 
hath fuftained by means of the premilcs 
aforefaid, as for his cofts and charges by 
him about his fuit in this behalf expended; 
aud that the inquifirion wliich he fliall there- 

G g 4 upon 



3it88tnm 

upQO Cake he make appear xo diir juftices at 
IVefimtnfiery on the morrow of All Souls, un¬ 
der his feal, and the ieals of thofe by whofc 
oath he lliall take that inquifition i the fame 
dav IS given to the parties atorcfaid, fsfr. at 
which day came here the laid /, his faid 
attorntj, and the flienft, to wit, ff . K. and 
X. M, Flquircs^ fl'cnfF of the laid county, 
retuin a ceitain inqinfition by him taken, 
ijf, on the da) of in tht 

tweni> third year of the reign of oiii laid 
Lord the now Kin‘^, by the oath of twelve 
hone t ind lawful mtn of his bailivick, b) 
\\h ch it IS lound, that the faid A. hath luf- 
taincd d mitres b) icafon of the piemil^ , 
ovti iiKi above his colls and charges by him 
J f ’ I n txptiidtd, to 150/. and for thole colls and 
•nq int charges CO'^0^. 1 linefoie It IS confidcred, 

tnti itroj recover againft the faid I). 

Ln j chnages afortlaid, by the inquifition 

thet ip “afortliid ibove found, and alfo 9/. lor. loi 
ihsj- - j^jj^ 2nd charges, by the court 

here adjudged of incrcife to the faid ji, by 
frazit y, his aflliU, which d images in the whole 
a h u h vhc amount to 159^. lOt. to be levied of th< 

thV( 1 "c wtre of the fiid 

a c divertlu, /• the time of his death, when fuch good^ 
bu*- ^ \ c and chattel, Ihill hereifter con*e to the 
alince , hinds of th' laid D if lo much tnereof 
I bt \ CO 1 c to t^ " hands of the fud D. to 
ufrd 10V ke ke idminiltered , ai d if Ihe hathaiot lo much 
thecoi'w It tlvicof, L . as m p. 454. 
of tht pen vi . ] h j, nidgncnt is iirlt figntd on a treble 

la, 1 ampt piper (rocice mull be given in 
tit uliul way to tyecutc theinquirv), and 

tl e 



Sti^ttiettjEt. UDi *'% 

the plaintiff’s debt mud; be proved before 
the flicnff. 

^0 the end of the demurrer book. Ac judgment^ 

VMiich day, before our Lord the King, at ^^tmuner ti 
tf/eftmmjter^ came the parties afoicfaid, and 
hereupon the premifcs being fecn bv the faid ‘ 
court, and fully undcrftocd,*ic pppears to 
the liid court here, that the laid plci of the 
1 lid A by way of reply to the laid plea of 
the iiid C. and the matters therein con- 
raiijcd, are fufhcient in law foi the laid yf. 
to luve and maintain his faid adlion agamd: 
t c liid C as the faid A hath above al 
led td, for which the faid A, ought to reco¬ 
ver ills damages by occafion of the pre* 
m ‘cs, but betauie it is unknown to the 
court of our I ord the Iving, now he c, v i it 
dam-^ges the iiid A. huh lull ntd by tie 
means aforeiiid, the fiitiihs art commanded 
(is m a judgment by default). 

I inti all the [lotcedin^^ to the end ffjul meit 
the lime, then go on thiTs Ac which da) >nti w of 

comes here the liid C, by his hi 1 '’tror “ 

1 cv , and the liid A. (ilthoii^fi lohi i 
cik^) concth not, d J itaj)}c'>ri » ro 
tilt court htie, that the 1 id A hu i i c cll- 
t 1 to brino- the idue above joined on ) oc 
tr td, accordin^^ to the couilc ind j i i ue 
of t le hid court, therc^ ;i *, acc u in i > 

till foim of the llatute n lug'll Cu t i c 
ud piovided, It h cr J/ u /, I / the i u 
t.ou!t here, that the hid A, tii e irt'iii 
Ly hij laid wnt, but thu he an I I it» pkd 
to [lolceiite, to wir, John Doe iiid A// / 

Au, be in mere), Cs’r., and that the d 

' jO thereof without da), mdi* f r 

cc f h di 






on 

a ii'pl Ctit’.oii 
of f.ul ti * 'C- 
conl, on .i 
folt to 1 70> 
dud:. 


Retrni 

cafe. 


cottfidereSy that the faid C. recover againfl 
the faid 14/. loj. for his cofts and 
charges, by him, about his defence in this 
behalf fuftained, adjudged by the court here 
to the laid C, at his requeft, according fo 
the form of the Hatute in that c ife made and 
provided; and that the laid C. have his exe¬ 
cution thcicof, 

To the tnd of the ijfiie. At which day here 
come the parties afotefajd, by their attoi- 
iv.cs afoicfaidj and the laid C. 1 ). hath not 
here in court the record of the 1 ihI judg¬ 
ment by him above in h.s plea arviielaid 
rdiedged, but mabts default cf producing 
the laid record. 1 ,'^i'ff.e it is cor^Juiaedy 
that the faid /. oog it to recover his d i- 
inages by rcufon of the picii.ifes; but bc- 
caufe it is unknown to tl^e court here wliit 
damages the faid A, h itli fulLdned by the 
11.cans aforefaid, the fiieriff is commanded, 
that by the oath of twelve good and law¬ 
ful men of his bailiwick, he diligently in¬ 
quire what damages, Ul, ( s in a judgment 
by default). 

jsi'tiy of a after pi i pleaded, and 

a conj'‘lion given, 01 n'lJa zii f 
At which day came Jicre the pnties afore- 
laid, by their attoruics aforefaid \ and hcic- 
iq on the hud C. rtliriqiiifhes his flic] plea 
[>V hi r. abuc 1 !c h d, and fairh, 'rhaf he 
caiiiior d^n i!k hud action <1 iheliu!/?’. 
nor bill that ' c did undernke in 1 pro-nife, 
in ru t *ner ai.vl form as the ftid A. hatn 
above conqil tined agaii il him; nor but 
that the l-ud luuh ludained tia nages, by 
cccafion of cnc uon-peitoimance ol tl’c fa d 

Icvtral 



m 

fcvfral promHcs aad undertakings, to 20/. 
as he, the faid J* hath above, in his faid 
declaration, fuppofed : and hereupon the faid 
/L prays, that the faid damages fo acknow¬ 
ledged, together with his co^s and charges 
laid out by him about his fuit in this belief, 
may be adjudged to him. Therefore, 

(as in a judgment by confeffion). 


Crrtttttons. 

r'j^O be ingroflTed on a ar. 6i. ftampt 
X parchment, and to be figned by the 
prothonoraries i pay 4^/. each, feal 7^/. and 
if a tcjlatunji figning, feal is. 2d. 

If the judgment be in debt on bond, levy 
the money due to plaintiff, with all the ex- 
pences of the Icwy, JberiJfs poundage and 
lers feeSi which is taken out of the penalty. 

If it be levied upon a judgment in cafe, 
then only levy the damages recovered witli 
thecofls; in tins cafe, add the cofts to the 
damages recovered, and they are all idled 
damages in the •urit. 

There ought not to be two executions C-nnot be 
cxifting at the fame time j but you may exccu- 
have a fi. fa. firll, and if the fherifF does 
levy to the amount of the debt, or damages 
recovered, you may have a ca. fa. for t!:e re- 
fidue i in fuch cafe, the flieriff fiiouid return 
the f. fa. and the levy thereon firfl, v/hich 
ought to be recited in the ca. Ja. \ but it he 
docs nothing on the/./ii. then there is no 

neccility 



ncccflity to take notice thereof in the €a, fa, 
of its having iflued. 

Ati /W may -A” after zfi.fa. but if 

be had after a ^nce the body li taken, there cannot be a fi, 
f,Ja. fa, or ekgH\ for {he body is deemed the 
higheft fatisfaiflion the plaintiff can have. 

’ To be filed 'i hefe executions muft be lued out within 
©ut wuhin ^ aypar and a day after the judgment ligned ; 
yeai and a actounted from tlie 

da) of fi''jning the judgment. Barms 197. 

But It It be taken out and returned within 
the vtai, thtic needs no jetrefactus before yon 
fue our another j and ii isiifual to award the rtrff 
on the roll with the Iheriff’s return thereon. 


Cn, fa. in debt. *Tbe Id ’ m cafe, 

iifctge the Third, Gi^orge the Third, 
by the grace of Gfdt of by the grace of Gcd, of 
Great httta tiarcey Great hrttaipy Brant 
and/ aVj;;*/, King, de- tn(\ Irelandy King, de¬ 
fender of the faith, fender of the fiith. 


To the fberiff of 
Middle Greeting, 
We command you, 
that you take C. />. 
late of Il'ejlthirjtery in 
your count), yeoman, 
if he be found in \our 
bailiwick; and iiim 
Itfelv k* I p,fothai i.u 
may have his bod) Ijc- 
fore our jufliccs at 
U e/rm*aller, on tiic 
mor.ow Oi dh to 
fatisfv A.B. of 2,100/. 
\vhich tlic faid J. B. 

lately 


To the fbenffs oi 
Tortt'nj qrteting: We 
command )ou, That 
you t ike R JrdI e/ 

1 itc of / endovy yeo¬ 
man, it he be foun i 
in )our b. iiiwick; and 
hup fafeiy keepj fo 
that \ on mry ha\ e his 
body befoie our inj- 

' 1 .* 

tices at / 'e trrjiery 
on rhe inur o'v oi'//7 
L-ods, to Icti Iv yd n 
Dtnn 500 k j wh.ch 
wert a'MU'' ... ^ n 

laid 



(spmmt 


litely in our court, 
before our jufticcs at 
// eftminJitVi recovered 
agamtl him, and aifo 
hxty-three (hillings, 
which in our laid couit 
were adjudged to the 
fiid y/. for his dami- 
ges which he had by 
occdfion of the detain¬ 
ing that debt, where¬ 
of the laid C D* is 
ronvifted; and have 
there this writ. Wit- 
1 els, ALxvid } Lord 
/ ou^I at ll tji- 
ntn 9th dij^ of 

fufy^ in the twenty- 
third ycaro^ourreign. 
/. N\0} . 

levy p, if 
/des poundojfiurs 
,us, and all oibe/ met- 
‘‘til \pcncis. 

In iQ^^enant, 
tor his damages, 
which he had, by rea- 
ion of a certain breach 
covenant, made be¬ 
tween the laid John 
ind Riebafd, whereof 
the laid Richard iscon- 
VI fled, 


faid John in oilr faid 
court, before our juf¬ 
ticcs at Wefimtijier^ 
for his damages, w hich 
he had, by reafon of 
the non-performance 
of certain promifesand 
undertakings, made 
by the laid Rtclat d to 
the faid Join at Lon¬ 
don, whereof the laid 
RtcJ atd IS convuLcd, 
and have thcic thio 
writ, Wirncl',, 
t ndtf 1 ord T v^lh - 
roit^h, at U tjlfunj* 1, 
the 9th day of Juj, 
m the twenty tnird 
year of oui ieif>^n. 

J, Ntxon, 

I ny t) e vohol . 


hiejtnment fordamag 
1 or his damages, 
which he had, by cc- 
cafion of a ceitain 
trcfpalsand cjtftment 
of farm, done to tl e 
laid John, by the fa I 
Rtchard, at in youi 

county. 




^ttjfafs 



Itmfpafs and Reptevhu 

For his damages. For his damages, 
which he had, bjr oc- which he had, by oc- 
cafion of a certain cafion of the taking 
crerpafs and aifaulc, and unjudly detaining 
made on the faid the cattle of the faid 
by the faid Riebardj at "John, at m a ccr« 
Wefimtnfter^ in your tain place called the 
county i whereof, £jfr. H, in your county % 

whereof, ^c, 

^refpafs* For ^mords. 

For his damages. For his damages, 
which he had fuflam- which he h id, by oc- 
ed, by occahon of a cafion of rhe Ipcaking 
certain ticlpalb done .^ncl publiuungcertain 
to the faid Jo^ /, b/ falfe and Icandalona 
the faid Richa/I. woicls by t/iefudi?/<.Z>- 
in ) our county. at I k/ the laiil at 

loudciy in )oLir baili¬ 
wick, wher«.of, Uc, 

lot the deft*da'ttm 0;.» a ronfi J 

'fo fatibty R’t! ^rd To fatisH 
lenn 14/. iCi. which I12 . m?. v Ijic 1 
were adjudged to the were adjudged to il«e 
faid Rickard in our faicl Puhert, in o\ • 
court, before our juf- court, before our jul- 
t ces at U t'lminficr, ticci*, ar TFepwtfde*^ 
thro’ the difcr^ non of thro* the difcretion of 
the nid juib^c , ac- the fiid julhres, ac 
coid.pg to the form cordi.ig to the forio o 
o" the ftaci ’'e I ■* fuch the Pi itute in Inch c-ifc 
I 'fe n.ide and pro- iru’e and pK^viticM, 
vidtd, for hib cofts for his cofla and cu ir- 
and chirges by him wl ich ll( hath fuf- 
la*d out aboi t his dc- tamed b\ 'caion 

fence, iht 



lenccjinaccrtainpka the falfc ckim of the 
of trefpafs, on the faid in a certain 
cafe profecuted in our plea of trtfpais, on the 
(aid court, by the faid cafe profecuted in our 
John again ft the faid faid court, by the faid 
and have you again ft the faid 

there this Writ, Wit- Rtchardi and have, 
iiefa, fr’e. 

In a penal allion. For an adminiftratcr. 

To fatiify Us and To fatisfy 
Jc'n Denriy who fucs i>77«, adiiiiniliratur oi 
as well for us as him- all and fjngular the 
klf in this behalf, goods and chatfck, 
450/ debt, which the rights and ciedits, 
(wud7o/j;', who kicb as which wcic of Jaut^ 
aforefaid, inoui coiiit, dccf afed, who 

before our juilices, died jn*v.iL’te, (oc 
rccovcrcd againft the 100c/. dv-bt; and ili..* 
faid Riihard (that is 16/. loj’. for h'S di- 
to fay), one moiety mages, whicli ho lux 
thereof, to wit, 2^5/. tamed, ao well I } oc- 
to the laid yohny who cafton ol the dciaining 
fijcs as aforefaid, to the laid debt, js lor 
his own proper ufe, his expences and col+s 
and the other moiety laid out by him n. 
thereof, to our own prolecuting the faid 
pi Opel ule, according lint; whereof the fai i 
to the form of the fta- Richard is convidcd, 
tute in Inch cafe made 

and provided; whereof the faid Rkhad Ij 
convicted; and have theie, 

If the execution be taken out after a jci O. 
then, after the words, “ ‘luherecf he ,s c r- 
** Tilledi* fay, And whereof in our f.in.e 
court, before our juilices, it is conlulercd, 

ilia 


r*« 



4^4 tmtkm 

** That the faid have his execution 
** againft the faid Richard of the debt and 
“ damages aforefaid, by the default of the 
“ faid Richard \ and have there this writ. 
« Witnefi, 

If the defenditnt is not to be found in 
the county, where the venue is laid, you muft 
tlien fue out a teftatum, which is generally 
done in the firlt inftance (tho* properly a 
Vtdt Barnes ca, fa, ought firlt to iflue to warrant the ief^ 
tatmn)i the form of which is as follows : 
Tejlatum ca. Georgey &c. (to the end of the Jirfl writ, 

Ja, conviHed)” And our faid IhcrifF of Middle- 

fex, at a certain day now paft, returned to 
our juiliccs at JViftnmJf r. That the faid 
Rithard was not found in l.is bailiwick 5 
whereas it is teftified in our faid court, Tha** 
the fiid Ruhard lurks and wanders up and 
down in your county; and have there this 
writ. Witnefs, (pay figning at protho- 
notaiies %d, fcal is. 2d,) if no ca, fa, firf: 
fued out. 


Fieri 71/6 wj*. 

% 

T O be ingiofTed on a 2S, 6 d, flampt 
parchment, figned by the prothonotarics, 
au'l leilcd ; and is to lifue only in the county 
where the venue is laid. The ftatioiiers have 
them ready printed. If it be into another 
county, it is called a itjlatum, 

^Tefle. There need not fiftu^i days between the 

tefte and leturn of any la. la. or fi> fa, (ex¬ 
cept agasnjtaaiiort/t outiawfy^\ St at, 13 Car, ar. 
c, 2 * J* 7 > 8 . 

8 If 



dElMSMlff. 

If it he fucd out ih term time, teje the 
n/rtt thefaft de^ of the term (although the 
]udgment is not figned till four days after); 
if out of term, tefte it the lafl day of the term. 

By Stat. 29 Car, 2. the goods are bound 
only from the time of the delivery of the 
writ to the Ihcritf j but lands arc bound from 
the day of the judgment. 

It may be lued out againfl: peers as well 
as others j and if all the money is not levied, 
the writ muft be returned before a fecond 
execution can be made our, becaufc the ie- 
cond IS granted on the deficiency of.thc firft. 
bal{, :;i8. 

A fiert facias being executed fi’^udulently, 
a f. fa at the fuit of anothei afteiw^rds 
Ihall Hand good, and be prcfcricd. i 11 ',^. 

44* 

The iheiilt, that began the exeennon, fliall Shet ‘ 
end It, tho’ he is our of ofiice, j , le un 
and may fell goods after he is out of his ol- 
hce, without 2l zenatttoni txpotijs, LiOrd fi/ifnt, 

990. 

If the IhenfF return, Fnit he his levied 
the goods, and that they remain in fi s hands 
for want of buyers, and he coiuuiue s in of ice, 
a rendition exponas ifiiu s to make lale tluicc ^ 
by which he is comptiltd t > mrke laic ir 
he be out of office Lefoic he makes fale, 
then fuc out a dijiut za , diied^td to the new 
ilienff, to diftrain the o!d flaenfT to kll; 
whereby he is rompclJalde fo to c oj or you 
may iiiOveTor iffiies againft him to the value 
of the goods. 6 A^od. 295, 2 6. 

On a fa upon a judgment agunll one 
partner, the fiKrifi imy t kc V e goods ot 

H h both, 



» - - 

ip®" 

t 
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LandlorJ. 




bbtH^ the Vetidee lhali hati i moiay 
in common with the other. Comk 2t^* 

If a man died in eicecution^ formetljr his 
executors were no farther chargeable; but 
Wow, by Sfaf. 4i Jac, i. r. 24. “ tbo^ he dd'dte 
in execution^ yet the plaintiff may have an 

S nfi hi 3 lands^ good^^ and chat- 

:he judgment muft be leVived 

ibate by the plaintiff’s death; 
mud go on to execute his 
!. £. Csf £([, 225. Salk, 322. 

A landlord b entitled to a year’s rent in 
the cafe of an execution, without deduc¬ 
tion, and the Ihcnff muft take care of him, 
8 Ann, c, 14. /. 1.; but a ground landlord 
cannot come in for a year’s rent on an exe- 
cucioQ againft an under leffee; for the fta- 
tutc only extends to the immediate laruilord, 
5 /r. 787.; but the landlord muft give the 
flieriff notice, or he is not bound. 1 Str. 97, 

Ft, fa. in caie. Ft, fi, in debt. 

George the Third, George the Third, 
iAc, To the fhcriff of fAc, To the Ihcriff of 
Glcucefterjhtre, Greet- MtddlefeXy Greeting: 
ing: We command We command ybu> 
you,That >011 caufcto That you cauf^ to be 
be levied of the goods levied of the goods 
and chattels in your and chiftels in your 
bailiwick of C, D, late bailiwick of C,*D^ late 
of Ghucefiery in your of in your county, 
county, yeoman, 50/. yeoman, as well as a 
^tthifch A, B, in our certain debt of 60/. 
court, before our which A, B, in our 
juftices court. 


'Mim 

}uftlccs it court, bcfpci^ ourJuf- 

fter^ recovered agamft tices, at 
him, for his damages, recoveredagaindhim, 
which he had, by and alfo 6 y, which 
means of the not per- were awarded to the 
forming certain pro- laid in our faid 
mifes and undertak- court, for his dama- 
logs lately made by ges, which he had, by 
the laid C. to the laid occaGon of thedeuin- 
yf* B, at Gloiuejter, in ing the laid debti and 
your county, whereof have you that money 
the faid C. isconvift- bclorc ourjullices ac 
cd • and have you that IFtJlmi/tJitri on the 
money before oui jufn morrow of All Souls, 
ticcs at JVejlmtnJler, to render to the faidyf. 
on the morrow ol All for his debt anddama- 
SouU, to render to the gcsafoiclaid, whereof 
faid A* B» fot his da- the faid C. is convi^^- 
mages aforefiid, and cd; and have there 
have there this writ, this writ. Witnefs, 

Witnefs, fir. fjfr. 

If after a fcire facias : after the words, 
wheteuf the fatd C. ts corm^edf* fay, And 
whereof tt ts conftdercd tn our fame comt, 

** That the fatd A. have hs evecutt h agastifi 
“ the fatd B* of the debt atJ damages afcrefaid, 
h^the default of the fatd B., and haie there 
** tbu writ*” IVttnefs, ^c* 

If in affault, fay, “ for Ins damages, by The tike m 
rcafon of a certain trefpaGt and aifault, affauh. 
lately committed by the laid C. on the 
laid A» at IFefimtnfier, m your county/* 

If *u covenant, for his damages, which 7’„e i,ke in 
** he fuGaiiied, by reafon of a certain breach co\enant. 

H h a « of 





Tht lilee In 


•' 6f eoirfenant made beeween the Tald C and 
the faid J:* 

For his damages, which he fuftaincdi by 
reaibn of a certain trefpafs and eje( 5 l:menc 
committed againfl the laid J, by the faid C* 
at F. in your county. 


Ttfiatum fi fa m Cafe. 

George^ To 

the fheriffb of London, 
greeting: We com¬ 
mand you. Tint you 
caufe to be levied, kJc 
(to the end of tJ eh, ta.j 
whereof the laid f. ib 
convifted: And our 
fherifF of Middlejtx, at 
a certain day now paft, 
fent to our ]ufl:iccs. 
That the faid C had 
not any goods or chat¬ 
tels in his bailiwick, 
whereof he could caufc 
to be levied the dama¬ 
ges aforefaid, or any 
part thereof: Where¬ 
as it IS tedified in our 
fame court, That the 
faid C. hath fufficient 
goods and chattels in 
yourbailiwick, where¬ 
of you may taufc to 
be levied the damages 
aforefaid, and every 
part thereof} and have 
there this writ. Wit- 
nefs> 


T efatum fi, fa, in debt. 

Ciotge, To the 
flienff of Mtddkfex, 
greeting, tfr. {to th 
end of tie fi, fa,) 
wi creof the faid C, 
IS convided • And our 
fhenffs of I jndon, at 
a ceriain dav«nowpaft, 
fent to our juftices. 
That the fud C, had 
not any goods or chat¬ 
tels in their bailiwick, 
whereof they could 
ciufe to be levied the 
debt and damages a- 
forcfaid, or any part 
thereof: Whereas it 
IS tcftified in our lame 
court, That the faidC» 
hath fufficicnr goods 
and chattels in your 
baihwick,whereofyoir 
may caule to Jb^ le¬ 
vied the debt and da¬ 
mages aforefard, and 
part thereof j 
and Have you there 
this writ. Witnefs, 
iSc. 


A Non 


"PBfWnpfc mi 

jiNpnomitf^s ft. fa, fortI\(? r?fi<}u^ » 

indet?. 

George, 0 c. To George, 0 c. grcet- 
thc Oicriff of Norfolk, ing: Whereas {to th^ 
greeting! We com- end of the firft fi. fa, J j 
mand you. That you and you at th^t day 
omit not, by reafonof returned to our juf- 
any liberty in your nces. That by virtue 
bailiwick \ but that of that writ to you di« 
you enter the fame, refted, you hadcaufed 
and caufe to be levied to be made of the 
of the goods and chat- goods and chattels of 
tels in your bailiwick the faid C. the lum of 
of C, D. late of, 0 c. 40/ part of^he debt 
(tie fa, re as a fi. fa.j. and damages, in the 

iaid writ mentioned* 

^ejlatumfi. fa. into which money you had 
Vuiham, in cafe. ready at the day and 
George, 0 c To the place in the writ men- 
•Reverend Father in tioned, as by the faid 
God, by di- writ you was corn- 

vine Providence lord manded, and that the 
bifhop of Durham, fiid C. had not any 
greeting: We com- other, or more goods 
mand you. That by or chattels in your 
our writ, under the bailiwick,whereofyou 
feal of ypur bifiiop- could caufe to be Ic- 
rfck duly to he made, vied the refidue of the 
and to the Ihcnff of faid debt and dama- 
the county of Durham ges, or any part there¬ 
to be dire£^cd, you of 5 therefore we corn- 
command him, that mand you, that you 
of the goods and chat- caufe to be levied of 
tels of C. D. late of, the goods and chattels 
0 c. in his bailiwick, of the luJ C. in your 
he caufe to be made bailiwick, 6 J. ^s. re- 

50/.; n h 5 fidue 



Kol . i which A, B. 

lately in 6ur courts 
before ourjuftlces, at 
Weftmtnfier^ recovered 
agamfl him^ for his 
damages, which he 
had, by means qf 
the not performing 
certain promifcs and 
undertakings, lately 
made by the faid C. 
to the faid A, B* at 
JVeJifmnJier, m the 
county of Middlefex, 
whereof the faid C, 
was conV lifted; and 
have you the fud mo¬ 
ney before our juf- 
tices at IVefiminjUry 
on the morrow of All 
to render to the 
fiid A, 5 . for his da¬ 
mages aforefaid: And 
our ftierifF of Middle- 
fax, at a certain day 
now paft, returned to 
our faid jullices, That 
the faid C, had not 
any goods or chat¬ 
tels in his bailiwjck, 
whereof he could caule 
to be levied the da¬ 
mages aforefaid, or 
any part thereof: 
'Whereas it is tefti- 
fled in ou' lame court. 

That 


fidue of the 
of 103/. 3^. which the 
faid A. recovered a- 
gainli: him in our faid 
court, for his faid debt 
and damages and that 
you have that money 
before our juffices at 
WeftminfleTy on the 
morrow of All Sotdsy 
to rendei to the faid 
A for the refidue of 
the faid debt and da¬ 
mages; and Inve you 
there this writ, Wii- 
nefs, lj(, 

Ft.fi>. de horns eale 
JiflJluis^ in debt. 
To the 

Right Reverend Fa¬ 
ther in God, nomasy 
by divine Providence 
lord bifhop of Ltncoltty 
greeting: We com¬ 
mand you, That of 
theecclefiaihcal goods 
of C. D late of, 
clerk, in your diocefe, 
jOLi cauie to be levied 
iooo/.foradcbt,whh:h 
A*B. in Our court, be¬ 
fore our juftices at 
IFepmtvftery recovered 
againd him; as alfo 
63J. which Vere ad¬ 
judged to the faid 

in 



That the f^id C* h^ch m our faid court, for 
fufHcient goods and his damages, whietji 
chattels in your coun- he had, by occaGdn 
tv palatine; whereof of the detaining th^C 
the IhcrifF of your debt; and have you 
county palatine may that mopey before our 
caule to be levied juftices, at IFeflmin- 
thedaipagesaforefaid, on the morrow 
and every part there- of All Scul^, to render 
of i and have you there to the faid A. B, for 
this writ. Witncfs, his debt and damages 

aforefaid, whereof the 
faid C. is coQvidcd; 
And our fiieriff of Middlefex^ in three weeks 
of the Holy Tiinity lafl paft. Tent to our juf¬ 
tices, at IVeJlmtpfteri That the faid C. D. had 
not any goods or chattels, nor a lay fee in 
his bailiwick, whereof he could caufc to be 
levied the debt and damages aforefaid, or 
any part tha-eof and that the faid C. D. is 
a bencficed clerk, to wit, reftor of the pa- 
rifh and parifh church of //^ in the county 
of in the diocefe of TJncoln i and have 
you there this writ. Witnefs, To be 
figned by the prothonotarics (pay is, 
feal yd.)i and fent to the rcgifterof the dio¬ 
cefe, who will make out a fequeftration, the 
plainufF firft giving fccurity by bond tp the 

FI. fa, againjl an exe¬ 
cutor ^ where be con- Fi. fa. againft an nd-* 
fejfes the debt of the minijlratrix in debU 
tejlator^ 

George, &c. We George, We 

command you, That command you, That 

you caufe (o be levied of the goods and cha^- 

of Hh4 tels 



j^ipi .IPPPSwWiP'* 

•dTckegoO(k«iniiislmt- cell' whfcH tMserc of 
cels in your bailiwi^^ C* D» l^tte of, i^c, at 
which were of C. P. the time of his death, 
' Jatc of, at the in the hands of £• 
time of his death, in widow, adtruniftra- 
tho hand> of E- admi- trix oi all and Angular 
niftratorofall and fin- the goods and chat- 
gular the goods S(0d teis, rights and cre- 
chattcis, rights and dirs, which were of 
tredifs, which were of the faid C. at the time 
the faid C dcccafed, of his death, who died 
at the time of his inteftate, to be adnti- 
death, who died in- niftered in your baili- 
teftate, to be admi- wick, you caufe to 
inhered; 40/. which be levied 5 30/. debt, 
to A. B, in our court, which A. B, lately in 
before our juftices at oui court, before our 
IViJlmniftcr^ were ad- jiiftices at 
judged to him for his fter^ lecovcrcdagainft 
damages, cofts, and the faid £. admini- 
< barges,which he had, ftratrix as aforcfaid ; 
by rcafon of the non- and alfo 16/. which in 
performance of cer- our faid court were 
‘tarn promifes and un- adjudged to the faid 
dertakings made by A. for his damages, 
the faid.C.P. 111 his cods, and charges, 
lile time to the faid A* whiclj he had, by 
91 fV, in your county, means ofdctaioingche 
if (he has fo much faid debt, if fiic wh 
; goods and chattels in fo much goods and 

her hands to be ad- chattels of the faid C. 
miniftered ; and if Ihe at the time of his 
hath not fo much death in her hands to 
thereof in her hands, be adminifiered j and 
then that you caufe to if /he hath not, then 
be levied r/. I oj. being that you caufe to be 
^ 2 the levied 



ihecdftsrf«d cht^^s ^fcvi^tfiefifidi^/,^ 
ofthcfaiti 'Aandjiar- 'd^msge^, cd%,’ and 
cel of the damtf^s charges afdreraid, of 
afo-cfatd of the plro^r the proper good^ and 
goods and chattels of chattels of the faid 
the i nd E, *, and have E ,; and haveyod that 
that money before our money before our juf- 
jiift'ces at rtces at IVe^minJhr^ 

on tne morrow of ill on the morrow of Ail 
^9'i'r, to render to the flouhy to render the 
faid J for Ills dama- fjid //. for his debt 
ges af )reUid, whereof and damages afore- 
the fa d h is con- faid, whereof fhe is 
vi 6 ted j and have there convidedj and have 
this writ, Witnefs, you there this writ. 
^c, Witncfs, 

If tt Ie a^ciinft an executor^ add the words, 
Fxecutor of the laft will and teftament of, 
deccafed. 

Ti fa. for defendants cojis in cafe* 

Cecr^e 3c, That you caiife to be levied 
O^the goods and chacrels of A, B. in your 
biiliwick 4 /. lOJ. which were awarded to 
the fiid D. m our court, before our juftices 
At fP^eftmtnJler, thro' the difcrction of the faid 
juflices, arcoiding to the form of the ftatute 
in f'lch cafe made and provided, fof his cofb 
and chai^_,ps by him expended in and ab >ut his 
drJtnce, rn a certain pica of trerpafs on the 
cafe {as the ollion ts), profecured in our faid 
court, bv the faid A* againft the faid D; and 
ha\’’e you that money before our juftices at 
Pf^ejiminjlt r, on, 3c *, and have there this 
nvnc. WitncA, 3c, 

Fit 



^ Vejfdithpi 

Cmgi^ th^ Thirds , Qmgu ^c, 'Ifp tfyc 
To the Iheri^ of ihcrifF of Mtddle/M, 
Middkfix^ greeting: grec^g: Whereas 
We commaod you« wc lately comiDanded 
That you caufe to be you. That you fliookl 
levied of the goods caufe to be levied of 
and chattels in yo«r the goods and chattels 
bailiwick, of^.JS, 14/. of 6. D. late of, fffc. 
which were awarded 30/. whichyf. lately 

to C. !)• in our court, in our court, before 
before our juftices at our juitices at PP'tJl- 
pyeftminfteTf according mtnjter^ recovered a- 
to the form of the da- gainft hinri for a debt j 
cute in fuch cafe made and alfo 63^. which, 
and provided, thro* ^c, (here injtrt the 
the dilcretion of the writ verbatim^; and 
faid jufticcs, for his that you lliould have 
expcnces and cods, that money before our 
which he had been put juftices at IVeJlmihJiery 
to, by reafon of the on, i^c, to render to 
falfe claim of the faid the faid for hit debt 

in a certain plea of and damages afore- 
trcfpafs on the cafe faid; And you at that 
profecuted in our laid day fent to our faid 
court by the faid /f. judices at IVeftmifiJl^-^ 
againd the faid C.j and That you had levied 
have ypu that money chegoodsand chattels 
before our judices at of the faid C. to the 
iV^eJiminfier^i^c. Wit- value of the debt 
nefs, and damages afore- 

faidi which faid goods and chattels remained 
in your hands for i nn cf buyti^*, therefore 
we being defiroiis tliat the laid J. be fatis- 
fied hislaiddtbr md damancs,command you, 
'I'hat )t)U kll, or caufc to be fold, the faid 
6 goods 


goods and and rrery ''pairs * 

for the belt that can b€ gdt for the ^ 
fame, at leaft for the debt and damages 
aforefaid; fo that you have that money arlf- 
ingfrom fuch fafe, before Otrr jufticcs at 
H^^mtnfter^ on, i^c. to rendti* to the faid 
A. B. for his debt and dimages aforefaid ; 
and have there this wj^t. Wunefs, &€, 

This writ is to be figned at the protho- 
notaries j pay u. 4^. fcal ^d. 

If the lands are extended Upon an eUgit^ Elegit. 
the plaintiff is for ever barred from having 
another execution; but if he levies on the 
goods upon the ekgti, and the fheriff return 
mhti as to the land, a ca, fa. may iffue for 
the relidue againft the defendant; for the 
eledion cannot be complete, unlefs the 
plaintiff has fome benefit from the land. 

Str. 226. 

Upon an ekgtt the fheriff is to impanel SheriiTadaty. 
a jury (but no notice thereof is given to the 
other fide), who arc to make enquiry of all 
the goods and chattels of the debtor, and 
to appraife the fame, and alfo to enquire as 
to his lands and tenements, and upon fuch 
ihquifition, the fheriff is to deliver all the 
goods and chattels (except the l^afs ef the 
plough)f and a moiety of the lands, to the 
party, and muft return his v/tit in order tu 
record fuch inquifition. o.Infi. 396. 

The fheriff docs not put the plaintiff in 
pofTcffion, therefore; in order to rccovci, 
he mull bung an cjcdmcnt. 

Ekgit 


•i* 


% the pro. ^i^, ” To tnc ftjjriJf^iy^ To the Ibefiff 


91 Kant, gr^etmg: of , Kent, greeting: 
Whereas/^ £• lailFy, Whereas A, lat 9 y 


ttiOBOUry; 

pay It. 4i. 

} 10 ^ < -s > . , (jk'j ■' ‘ ' ' I 

beingroffed in OUT, ^i^urt^ .pefore in our court, before 

on a 2J. 6^.' our jufllc^i^ at our juftices at U^ejl- 

w/iw/?<r^ by the con- minfier^ by the con- 
Ijdcration of the faid fidcration of the faid 
court/ recovered a- court, recovered a- 
gainft C. D» late of, guinfl- C. D. late of, 
6 ?f. as well a certain (^c. 100/. which in 
debt of 100/, as 6 js. our faid court were 
■which in. our faid adjudged to the faid 
court were adjudged A. for his damages, 
to the faid A. fur hi.s which he had, by 
damages, which he means of the non- 
had, by means of the performance of cer- 
detaining the faid tain promifes and un- 
debc, whereof the faid dertakings made By 
C. t>. is convicted; the faid C. to the faid 
aqd becaufe A. at IV. in your 

county, whereof the 
faid C. is' convicted, 
and becaufe 

the faid A. B. came in our co\irt before pur 
faid juftices, and by the ftaiute in tBat^cffe 
made aft'fc} provided, chofc to have del 
to him all the goods and chattrls of the fdid‘ 
C. D. (except the oxen and hafts of his plough)^ ' 
and likewife a nioiery of all and fingular the 
lands and tenements of the faid'C, D. in your' . 
bailiwick, to hold to him the gobds and " 
chattels afotefard, as his own proper goods 
and chattels j and alfo to hold ^he faid moiety 
as his freehold to him and his afti^ns, ac- ' 

cording 


fiwMirari 

cording 'to tJ^ 

Kff 'fliall thereof’'ta*c"ftVife 4 tM:"f^'''di:^| 
and d am ages; ‘anff. cHercfbr^ we- 
yooa that without delay, ypu, ci^u(c'to 
delivered "to the h^.';V<piilbnabIc 

I'Tjcc and extent, all the goods' ah4^ chattels’ 
of the faid C. 2 ). in your bailiv/ick '(except the 
oxen and beafis of his plough), and likcwife a, 
moiety of all the lands and tenements of 
the faid C. D, in your bailiwick, of which 
the faid C. D. on the day of, 

(the day judgment was fignei) 
in th<; twenty-third year of our reign (on 
which day the judgn'ient was given), was, or 
at any time (ince hath been fei2ed to him'the 
faid A* to hold to him the faid goods arid 
chattels, as his own proper goods and chat¬ 
tels, and alfo to hold to him and his aifjgns, 
a moiety of the faid lands and tenements as 
his own free tenements, according to the form 
of the faid ftatute, until he lhall thereof have 


fully levied the faid defat and damages: And 
in what manner you Qiall have ofecuted this 
our writ, rn.ike appear to our juftices at 
IVef minjUr^ on the morrow of All Souls, undei 
our fcal, and the feals of them by whole oath 
VQp (hall make the faid extent and appraife- 
riKnCi and have there this writ, '^itnefs, 
lAc, 


A man may award on the rdl as rrtanr 
ekgUs as he pleafes, and execute all, or any, 
at his pleafurcj, but ic is faid, if he awards 
an elcgit in one county, extends the lands 
upon the writ, and afterwards file it, he, is 
. barred, and cannot fue out an elegit into an¬ 
other county j but an aflual v,^ric ought to 
be fued our, to five a fare facias. 


Where 


proof if ' WhM-ky ^ i$/ii 

*o ibuiid’^haiH thtt. pUit^ vas fciz«i3 of tbe 

SSSienroB th^ jjddgmcnt wa« given 

Mekgiu^ upon an ejeftmeot» v^hich muft be brought 
> ^to reeoinrrfibe pQ^d 9 ion» the plamtiiF need 
only giv^ hi evidence the office copy of the 
jtidgment. and inquifition thereupon 

ihled, and b not bound to prove the parry 
feized at the time of the judgment $ and if 
he was not feized, it muil be proved by 
the other fide. Gtli, L, of E. lo. vide Salk* 
563. Ld* Ray^ 718. 


Sd. ft. tnuft 
Ibe fted out ic 
county 


No fti. ft. 
vcoeAry* tf 
defeedaet hat 
andtilie 4e> 


Of Reviving Judgment by feire facias. 

BY the common law, a plaintiff could 
not have execution upon a judgment or re¬ 
cognizance, after a year and a day paffed i 
but ought CO commence an aftioa of debt 
upon the judgment, or recognizance, $ Jnfi* 
469. Co* Lit* 290, b. But now, by Stat^ 
W* 13 Ed. 3. c, 45. he may have a feirt 
focias quare executtonm non. 

If there has been no ca,fa*fi* fa* eUgit% or hab* 
fat* pofefionem fued out, within the year and 
day, dien, in order to revive the judginCJQt, 
and take out execution, you muff fue out a 
fare facias into the county where the veme is 
laid, the court fiippofing the defendant to 
refide in the fame county where the original 
aStton was brought. Vide Barnes aoy. 

This fit. fa* was intended to prevent a 
furprize upon the defendant af{er tho year 
and day clapfcd i but where he affedts the 
delay, by bringing a writ of error, or it b 

ffayed 









itid di% 

J/r.’ 30 I-. ^ ' •' >'■' ' '■ ^'■'■“•‘* ^K^r= :'■' *v 

If a writ bf' eattC^iBn b##iatfttedfam, ffonce foe^ 
and cnwd On the roll, it nHiy'be^oKS^tihued out and ci^a^ 
until you fue out and exeeiiir^ 4'new one, **"**J^» 
and be as effedual as if new writs were tlToed “®' 

. jfi 

every term. " . ,.- 

The year (hall be computed from the day Computation^ 
of figning judgment, not by the nunrtber of **»« year, 
terms. Barnes 197. < ’ ■ 

There needs no fci. fa. if error be brought If error 
on the judgment within a year after the hrou|»ht, no 
judgment, till a year and a da^ after the jj°j 
error or judgment thereon afiirmcd, 5 Co, 88. and day aft«<; 

If execution is not returned by the (he- rf 
nfr, or not filed, continuances on it cannot not returned, 
be entred on the roll j and if they are, and or filed, 
thereupon a ca.fa, after the year, without ^°"dnaaocc* 
fci. fa* defendant (hall be difcharged out of 
cuftody, and plaintiff pay cofts. ^ fViU* 82, 

Bamesii^, 

^ If judgment be' with cejfe 4 executis by If judgment 
agr^rhent, till fuch a time, there needs no *"*11 
fit. fa. ciH a year and day after the time needs^ no 
though fuch cejpt^ C^c, »$ loot cn-fa. till yetr 
tired Oft the roll, Cij/ 288. » ' audday. a^r 

^ ,If a man fccovers a judgment, and the Oo death of 
defendant dies before execution, the judg- defendant, 
a^eht mdft be revived by feire facias agaiPifi 
his execttfers or adminiftrators, ® revived. 

So if plfiiitiff dies, his rttccutor or ad- The like o» 
yti^iinifftatof muft revive the fame by of . 

^nnlefs executed before his death. pJamuff, 

, If 


- ‘i 


•fid one 
'lo n«fd 



keof dc^MafUSi idj*f 

Oft (tve f^cqiJ#. 

f.;._^; jfO. -' /-. V -. . . 

: &'|i. filed i Whe wif ^ fiiri>fi^ias^ io revive a judg^ 

wurft rticht affor a fear and'day, may be i’ued out 
of <^«^dric at/ahy time, within _y*irj af- 
ft rule the judgmcftC .(^ned, if it is to be don^ 
'»mftbebad. aftcfj, a phoij.on 11)11(1: be made in the trea-* 
fury for that purpofe, . without affidawi.t.s, 
‘ draw up role* with the fccondary, pay df.» 

there is no occafion to ferve it on the de*. 
fehdant. 

If the judgment be lenyeafs (landing, and 
.joHon mutt execution, then you muft give brief to a 

ferjeant, to mpve for leave to enter it up ^ 
fee loj. (id* i it is a motion of courfe, and no 
alSdavit is re^uifite j draw up eiiie with fei!<. 
coridafy, pay 7j* then fuc out fei, fa* of 
which the defendant muft have notice, if 
ftptf, no excciitioh is to iffue, though there 
s.xeVNQmbils* %BUck*Ref* iiai. 

** In this court, one fci. fa, is fufficient, with, 
a. Wi&//returned thereon ; becaufe it haying 
fifteen between the tejie and 
maketti equal to two in the K. Br 
muft lie feur dt^s in the Jherijps office h^ert 
the return. 


ffitan years, 
'.llA^on mnh 
.Iw teadu in 
mtu. 


3 ct* (^p fa d^. 


Sci. fa. after a ytar’and- 
day in tap* f \ 

_ G<jw« 4»M! f hif J/Iv 


jOKrg, the Thirt, hf -*»«’ftHW 

grace of Capd, of thf of. Ow, ftf,' 

.’©jvfl/ Britain^ France^ Great Brpai>h, 
^^^Jntaadf king, cfcr and Ireland^ king, '5c- 
", fender fender 



'John Denn, lately it? oUr D«m«, laiefylrtotirctoui^' 
court, to vrir, ftl tfcfe ^ to 
term of Eajiir^ ia the the 
2atl year of oiijr reign, before J^em^ 
before Alexander Lord Lejughbareuih^ ^ at^ hja 
Loughbereugk<t and his companion!;,, our 

companions, then our jufl.ces of the Bench, at, 
jufticfs of the Bench, at j-by the bon- 

lyefimtnjlery by the con- fideratton oF the famb 
iidcratton of the fame Court, reco?ered againft 
court, recovered Againft EiJutrd Fern-, ^te ol^ - 
Richard . Fenn^ late of LondeHf yeomap, lOO/* ■ > 
fFe/lminfter^ in the faid which to the faid 
county, hoiier, as well a in the fame court, were 
certain debt of ico/. as adjudged for his damages 
which were ad- which he had, by oc- 
judged to the faid John cafion of the not perform*- 
Dtnn^ in our fame court ing ceitain promifes and 


for his damages, which 
he had by occahon of 
the detaining of that 
debt, whereof the faid 
Richard is convi<Sted, as 
by the record and pro¬ 
ceedings remaining in 
out "fame court, before 


undertakings made by 
the faid Richard to idle 
faid Jobjty at London a<-. 
forefaid, whereof the faid 
kichard is convidled, as' 

(here go on as in thedtbef, 
only leave the word deh/ 
out) 

our jufticeS at iVeJiminJier^ manifeftly appeareth 
y« execution of Itic faid judgment Hill ren>aineth to, 
be made, as on the information of the faid yehn 
we have been given to underftand j and becauie wp 
are willing that thofc things which in our faid court 
are rightly done and trania^ed. We command you, 
that by good and lawful men of your bailiwick, you 
make known to the faid RiJmdt that he be before 
ourjuflices at iVeflminJlery bn the morrow of All 
Sbidsy to fiiew if any thing ht- I^'h, or fcnoweth, 
ito fay for himfelf, why the f^rd ^tf^a bughtliot to If Jn debt* 
have execution againii him for iht deU and damages 

11 aforefaid^ 


m 











j|^eor(iljlrijt.o't|ie fo^m and eiFid 0i^^tbe 
fiUdfccovery, |f|C &a]l>feeia expedient toJiiin Q> (o 
5(0} have timre tbc natncis them, by whom 
. yAa^ihallmake knoiyn to him, and tbi$ w^it. Wit- 
nefs AltxfLnder Lord ^ftgkhtfnugb^ at Wefiminfitr^ 
th&<^tfa day the ajd year of opr reign* 

If intrerpafe. For his damages which be had, by mean? of a 
certain tKfpafs committed by the faid Rlcbar^t at 
Jj/jtjftminfttr^ in your co.unty. 

For his, damages which he bad, by occafion of a 
certain trefpafsand aflault, made by the faid Richard 
on the faid Jobut at l^rnkn, in your bailiyvick. 

For his damages which be had^ by ipeans of a 
certain breach-of covenant, made by the h^id Richard 
, to the faid yohn^ whereof, 

This writ is to be ingrofied on a ;r;. 6 d, flampt 
parchment, and Hg^ed by the prothonojLaries, pay 
lu Afd* and •jd, feal. Indorfe on it the attorney’s 
name, and place of abode, and the day fued out, to> 
“ he returned nihil** Then leave it at the (herifPs 
ofHce to be returned, pay, if one defendant, is. ^ 
when it is returnable, call.oni^rj^ for it.k take 
it ..to the prothonotaries office, and the,derk will 
give you the remembrance roil, to enter it.on;, 
which being done, a rule will be given thereon to 
tippear, which is out in four day8> pay rule and 
firft on the re- 2i. The clerk will then give you a roll to 
K t^**^*^ fliakc the entry thereon, and judgment, complete; 
rule can'^be*' being done, and the rule out, h® V^’ill 

fiiven. judgmenf^on the roll, and docket it, pay.^Sji, 

• . J writ of fit. fa, with the cujhs 4it j then 

.j. ^ yem are at liberty to rake out execncton* 


If in trcfpafs 
and alTault- 

If in cove- 
Rant. 

How fci. fa. 
to be fued 

tut. 


All writs of 
fci. fa. are to 
be entered 


- t. • 


Quafliing fci# ^afhing fci, fa. Plain tiff -on motion in 
the treafury, rhay qualh his own fiufa, with¬ 
out paying cofts, thohgh the#d^cndanc has 
appeared ; for no cofts Hiall be p^id on'pro¬ 
ceedings by fci.fa,- till plea pleatj^, J^ames. 
431* it cannot be amended,. t.*; ^ 


Middlefex^ 



itn; 




H 


Middhfex, to wiU Tho w« itpounindeij, 
Whe«« 

the term of '£a^, lao mr qf.xh^ K^pf 

our Lord the BO# Befoi^’ 

Loughborough, ahrd h.ls cooipsinio^Sf tHfen 

the Bench zi l^ejbnif^iri bjr >l|c ;«oi^fid&4^rw^ ojf 

the fame court, recovered 

of iiJ the faid county^ hofief j as #cll k 

certain debt of icOA as 6y. vi'hlch' wej^ tt^u^ed 
to the faid John,, in our faitie eburs for’Ilis'dSit^^Sy 
which he had byoccafion of the detaining thatdebt^ 
Whereof the faid Hichard is cotiv'£fcd, as by tfie re-- 
cord and proceedings thereof, remaining In the 
fame court, before out juftices at tVtJimHfter, ma- 
hifefily appeareth ; ytt eseentton Of the faicT jbdg- 
tnent ftill remaineth, tomade, aS on the tnfbrtn- 


oF oQii 
fa* , 


ation of the faid JoUit, the king hath been given to 

■ underftand, and becaufe, .that by good, €SV. he 
make known to the faid Ricimi'd, that he be here at 
this day, to wit, on the nriotrow of All Souls, to feew 
if any thing, &c. why the faid ycfjK ought not to 
have'execution asrainft him for the debt ahid da- 
mages aforefaid, according to the form of the faid 
fecoVety, And now here at this day came the 
faid yoh'n by S. V. hiS attorney, and offered himfelf 
oh 'the fourth day agatnft the faid Richard, In thtf ^lea 
ilforefaid s and he being' fotemnly demanded* came 

■ not, and the fheriffi to wit, S'tr RobertTayhr, Knt* 

i^nji 'ScnjttminCoie^ Eiq, fheriff of the faid couhty, 
now fendeth, tint he hath nothing in hh bailiwick 
whereby he can make known to the king’s juft ices, 
isbyihe Taid writ he is commanded, nor is Ithc " . 

faid Richard found in the fame ! tt is iherifore uu- jadgmeot, 
fidcred, ti'at the faid have execution againil 

the fatd Richard, foe the ucb. and damages a^forefaidi 
by the detault of (he (aid Richard, U.Q* i 

If the judgment be above twenty old, then How to pro- , 
the court mutt, be moved upon an affidavit of thecceJ, ifjudg- 
debt being due, the defendant living, the judgment‘nentbeabovo . 
' ih full forte, and no execution taken outi therefore f'^®nty years 
the affidavit upon an old Warrant of attorney in'’*“* 

I i 2 p 447, 



-Wi>«pi5T’ JS;,■'^Vi «i 

p. 447, as to Hob parueul^s, will'do, and ftate, that 
Hmt rmwradJinfitdt a Hrmi and iid bxb*' 
hofitHg'ifitedf** and thtrc muift bfe z/ara ' 
hy the fhertff, or an zMdivit fwade rhat 
defapdant-had notice of the fct^fa, before ejiecutioif 
fupd. ou4 according to the cafe in 2 Blhikt RipV 


iw. 995. , ; . 

,On a judgment of abm^e twenty years old, the 
court (according to a precedent faid to have been 
fettled above nine years ago) gave ieave to the ad- 
mipillrator, tarn teJlamentB annexo of the plaintiff, to 
fue out a fdrtfadas to revive the fame ; but that no 
execution .fhould be taken out thereon, until either 
the IherifF makes an actual return of fd. fed\ ot an 
aiGdavit be made and hied of perfonal notice being 
ferved on the defendant of the ilTuing fuch fdrt fa^ 
aa»* 2 Black* Rep. 995. Coyfiarm v. Fty, 


in debt for an ad- Sci. U* far an executor 
minijlratar. in cafe. 

George the Third, Iffc* George the Third, Jjfr,' 
To the fherifFof Middle- To the fberiff of Middle- 
fix^ greeting : Whereat fex^ greeting; Whereat. 
Jc^n DenOi lately in our John Denny lately in our 
court, to .wit, in the term court, to wit, in the term 
of Eajhry in the 23d year of Eajlery in the 2 3d year 
of our reign, before AU»- of our reign, before Alex¬ 
ander Lord Loughborough under Lord Loughborough 
and his companions, then and his companioris,then 
our Juilices of the Bench our jtillices of the Benct|> 
ztWeJImit^eryhyt\itcot\- at Wejlm'mjiery by the 
fideration of tbe fame confideration of the farti^ 
court, recovered again!l court, recovered againft 
Richard Fenny late of Richard Fenny late of 
WeJlminJleTy in the faid Wejiminjlery in ;fhc faid 
county, hoher, as well a county,hoficr,4oA whkhf 
certain debt of 200/. as to the faid fohn in tbe 
'63A. which in our faid famecourt were adjudged 
court were adjudged to for his damages, which hit 
the Aid John for his da> had, by occafion of (he 
magcs> which he had, not performing certain 

by pco^ 



***>. «i- *•/ 






1)^ occafioo af'^tbe <!«*" 
taSning that debt) wbcre* 
of, the.. (aid Jtrebard. it 
convi£iedy as by the re¬ 
cord and prooeediogs 
thereof, remaining in 
nur fa id court, manifeHJy 
appeareth; yet execution 
of the fail] judgment Hill 
remains to be made j and 
the faid ^ohn is fince 
dead, as we have re¬ 
ceived information from 
Eitzahith Denn^ admi- 
ni/lracrix of ail and fin- 
gular rhe goods and chat¬ 
tels, rights, and credits, 
which vi'cre of the faid 
'John Denn at the lime of 
his death. 


promifes >zii 4 ^ 
ings fi^^e <by' the’ Taid 
Richard to the ' 

at Wtftmmjicr aforefaid;;- 
•whcr<^ thefaid Ri§hM^ 
is convified, as by the- 
record and proceed Irrgs 
thereof reniMiining in out* 
faid court manifeflly ap* 
pears; yet execution of 
the faid judgment ftill re- 
mainerh to be made 4 tnd 
the faid Richard is fince 
dead, as we have re¬ 
ceived information from 
Elizabeth Denn, execu¬ 
trix of the laft wifi and 
teftameot of John Denn, 
dcceafcd. 


'm 


And we being willing that thofe things whiclt- 
in our fame court aie rightly dor>e and tranf- 
a<St(.'d, Command you, that by good and lawful men 
of your bailiwick, you make known to the faid 
Richard, that he be before our jufticcs at IV^min* 

Jhr, on the morrow of JU Seals, to fliew if he hath, 
or Icnoweth of any thing to fay for himfclf, why the 
faid Elizabeth ought not to have execution againft 
him for the debt and damages aforefaid, according 
to the force, form, and cfFe<^ of the laid recovery, if 
it ihati feem expedient for her fo to do; and have, 
there the names of them by whom you lhall fo, 
make known to him, ajid this writ. JVitnefs, &c. 

On motion vf IValker, the executor of the plain- execution 
tiff bad, leave to lire out a fit ^ fa. to revive a judg^on a fci. fa. to 
ment of ten years ftanding; but execution not. to if- revive an old 
fue as formerly, on the return of two nihiis, but judgment, till 
either on a return of feire fed, or on an aijidavit of ® 
perfonal,notice to the defendant, that fuch writ of 
feire facias hath been profccuted j according to 
precedent fettled. P. 6 Geo, 3. between Tarker and 
RejnoldJon, 2 Black, Rep, 1140. Bagnail v. Gray. 

11 3 ocu 




luHinen^i 


Uhr’id*-' 
'>' .• ' ifiMt,* ' . f- '• '’■■• ‘ ' ‘“V’' " 

the Thirdi hf* bjf 

the ,grrice of God', "of the grace of God, »f ‘ 
Great JBrits^,' frkiuei Great Britain^ Jh'e^i, 
aail Irelnndy Ktfjg, Oe:* h-H Irthndy ^>n^i De*i' 
foader of tne Faitn, fender of tti^ Fai^h, fjfir. 
To the fherifF of Myi- Tothefhf*riffofil<//di//r- 
dkjex^%^et(\x\^'. Whereas fex^ creeting; Whereas 
Johi Denn, lately in Our John Denny lately in our 
ctfUit, h) '(5v’it,in III r-'-i+i court, to wit, in ibcttjriii' 
of Bajfhry in the 'tw-enty of fr.fiefy in the twertt^- 
feCWd year of our reign, fecohd y'-ir of our reigh, 
before 'Alexander Lord before, £3’r, (to the words 
Bou^hbarougb and his manifejlly appeareih) y 
conspaniors, then our execution of the faid 
juftices, (cis in the judgment ilill remaineth 

other) ■; yet execution of to he made j and the faid 
thq faid judgment ffilh Is f]nce dead in-r 

remainetb to be made; teiiate, and adminiilra^ 
and whereas tKe f.iid JS/« tion.or .all .and .fn^gulac 
(hard ii /ince dead, hav* the goods, chattel«, and 
ingfirft duly made his lalt credits, which were jof 
will ai^' teftament, and the faid ^Biebard at the. 
appointed, time, of his death, was 

executrix thereof,, as wc commiiied,. anti granted 
have been informed in, io EUzabe^^hFernsy^te'x^oyfy 
pur faid court 5 where- and reliil of the fsdd 
upon the faid jehn hath ckardy intiue fpr*»of 
befoughc us to provide as we.'have receive^ in'* 
him a proper remedy in formation from the (aid 
this behalf, yohny whereupon the faid 

i/s/ui hath.befought u$ tc|. 
provide hirt) a proper re^ 
ixiedy in this behalf*. - 

Andbecaufe we are willing thatthofe thiiig^ which in. 
CKir ratne.<ourt are rightly done and tran^dled. Com- 
n|^d you, that by. good and lawful men of .your 
hi^iwick, you mai^e known to the faid BlizahetK 
that fbe be before our juftices at JVefimii^ery on the 
narrow of Ail Souhy to (bew if any thing (he has or 

knows 



.0 6.ght 

no| to ,h^vt hjs^ex<t!i^t«i9ifk agtioft her^ fiv cliff * 
mages aforefaid^ to be levied of the goods and chai* 
tcis wh^'cb Were of the'faid Ridtard^t the timenf'bfs 
death, in Iffr hands to be admini^emd^ according to 
the form of the faid recoveryy. ifWc lhali feem' ex* 
pedient for her fo to do; and have there the names 
of them by Whom you (hall make known to her, and 
this writ. &c. 



diht fnd 


In thefe cafes there muft be a ftire ftii ' 
returned by the (beriff, or an alias muft be 
fued out and returned, with the firft, .nihil j. 
and there does not xtttd fifteen days between 
the tcfie and return of each j but if there are 
fifteen days between both, it will be fufficient. 


Entry of fci. fa.yjjr an ad- 
miniftrator on the roll. 
Middlefex^ to wit. The 
fherifF was commanded, 
IFhereas John Denn^ late¬ 
ly in our court, to wit, 
ift-rhe term of Eajier^ in 
the' twenty-fecond year 
of the reign of our Lord 
the now King, before 
Akxtmder Lord Loughbo¬ 
rough and ‘his compa¬ 
nions, then juftices of 
ourr raid Lord the King 
of the 'Behch here, to 
wit, at Wefimtrtjier (the 
fame as in the hrft entry 
of a fci. fa: in p. 483.)> 
yet execution of the laid 
judgment ftili remains to 
be madef go to the 
word/ frcoV0fy)i then fay, 
if, (Ste* And nbw here at 
this day came the faid 
Eitxabethy 


The like for an executor, 

Middlefex^ to wit. The 
fherilF was commanded. 
Whereat John Denn^ late¬ 
ly in our court, to wit, 
in the term of Eajier^ jn 
the twenty- 1 'edond year 
of the reign of our Lord 
the now -King, before 
Alexander Lord Loughbo¬ 
rough antf his compa¬ 
nions, then juftices Of 
our faid Lord the King 
of the Bench here, to 
wit, at Wejlmtnjier^ by 
the conlideration of the 
fame court, recovered 
RichardFenn\ to 
the word (recovery) \ thefa 
fay, if, t^e, Aitd now 
here at this day catnothe • 
faid Btli%abethf by A. B, 
her attorney, and offer- 
114 cd 





. £liza^*ihf hy 4* her 

’ A*'- 

relf, oA the fourth day, 
the faid RJfi^ards 
in the plM^ afprefaid; 
and the faid Richard 
(although folemuly de¬ 
manded) came not and 
the fherilF, to wit, Sir^d > 
hert Taylor^ Knigh^t and 
Benjamin CoU^ Efquire, 
,(Ecrtj6F of thq.faid coun¬ 
ty, now returneth. That 
.the faid Richard hath 
nothing in his bailiwick, 
whereby he can make 
known to him, as by the 
. faid writhe is command¬ 
ed, nor is the faid }<d*.h» 
ard found in the fame : 
And upon this the faid 
.Elhal/eth bringeth here 
into couit the: letters of 
jidminiftration of the faid 
^obtif by which .it fuffi- 
cientiy appears to the 
court here, that the iaid 
EHza^tb is .adminillra- 
trix of all and lingular 
the goods, chattels, and 
.credits of the faid John^ 
a/id hath the admiaidra' 
tion thereof, (sTc. And 
fte prayeth executi^ui a- 
gainft the faid Richard 
of tbe debt and damages 
aforefaid, in form afore- 
faid, to be adjudged to 
her, fcsTf. /t is therefore 
i Hnfdertd^ That the faid 


^ herfelf jop. th&/o4r|h 
day, againil the faid 
Ri^rdi apd the &id 
Richard^ being foledmly 
demanded, came not; and 
the IherifF, to wit, Sir 

Knight, and 
Be/jamin Cole, Efquire, 
IheriiF of the faid coun¬ 
ty, now returneth. That 
the faid Richard hath 
nothing in his bailiwick., 
whereby he can make 
known to him, as by the 
faid writ he is command, 
ed, nor is the faid Rich^ 
ard found in the fame: 
And upon this the faid 
Elizabeth bringeth here 
into court the letters tef- 
tamentary of the faid 
John^ by which it fuffi- 
ciently appears to the 
court here,' that the ftid 
Eihaheth is the executrix 
of the lad will and tefta- 
ment of the faid fohn 
Denn deceafed, and hath 
the adminiftration there¬ 
of, l^c. And fhc pray¬ 
eth execution againii the 
faid Richard ot the da¬ 
mages aforefaid, in form 
aforefaid, to be adjudged 
to her, 45 fc. h is there-- 
fare tmfidered^ that the 
faid EU^itibsthi executrix 
as aforeJaid, . have exe¬ 
cution againfl the faid 
Richard fet the damages 

afore<* 


6 




EiiKohitbi afore^ld, by* thrife^It 

As . of 

cution apraiiiil iHe* faid 

Richard for the detn and damajges aforefkid,' by 
the default, of the faid Richard^ dec. 


Entry of iwo lei. fa, ago.infi an adminijlratrix on the 
roUt whcTi they are Loth of om'Uim, 


Middlefex. to wit. The fticriff was commanded. 
Whereas John Denn, lately in our court, to wit fas 
in the lad eniry ro the end of the fheriff's return); 
then fay, 7 herejsre^ as be^o^e, the Ihcrift' was com¬ 
manded, that by good, i^c. he fhould n)ake known 
to the (aid Elizahethy that Hie (hould be here at this 
day, to wit, in iiiteen days of Saint Marthy to 
iliow in form aforefaid, if, ^r. At which day 
jcatiie the faid jehn^ by his faid attorney, and offer¬ 
ed himfelf, on the fourth day, againft the faid Eih 
%aheth\ and the faid Elizabeth^ being folernnJy de¬ 
manded, fame not; and the fheriff, as before, re* 
turneth, that fhe hath nothing in his bailiwick, 
where or by which he can give rroticc to the faid Eli~ 
oLfibethy as by the faid writ he is commanded ; or is 
the faid Eiizabeth found in the fame j and upon 
this the faid John prays execution againil the faid 
Elizabeth, of the debt and damages aforefaid, to be 
levied of the goods and chattels which were of the 
faid Richardy at the time of his death, in her 
hands, to be adminiUcred, if (lie hath fo much 
thereof.in her hands to be adminiftered. It is there' 
fere confidered, I'hat the faid John have execution 
againft the faid Elizabeth, adminillratrix as aforc- 
faid of the goods and chattels which were of the 
fiid Richard at the time of his death, in the hands 
of the faid Elizabeth, to be adminiftered, if (he hath 
fo much thereof in her bands, ^V. by the default ot 
the faid Elizabeiby tiff. 


» . 


iV. £• This will Terve againfl an executor. 

la 




f 

frxcipCi 


In 
meht 

pc'ars; but if he does, it is done with tW 
prothonotaries, by making a pr^ecipi chusc 
Middlesex. Appearance for Richard Fenn, 
aeiM - John Penn, io a fci. fa. returnable on the 


I* rf ^ ^ i r- 

proceeding by fci, fa, to revive a judg- 
; iris fcldom thaf thfe defendant ap-‘ 


morrcnv of AW Souls, T* B. attorney 5 pay 
^s, lod. If there be no appearance, then 
the plaintiff's Attorney declares againft him, 
and .proceeds as in other cafes. 

If there be two fci, fa,'s fued out, as in the 
latter cafe, viz, againft an executor or admim^ 
Jirator, and they be returnable in different 
terms, then enter on the roll the firit fvi, fa, 
with an award of the fecond, in the fame 


manner as the lafl entry, to the day of the 
return of the fecond, at of the term the firfl 
fci. (i, is returnable then enter on ano¬ 


ther roll, which you get of the prorhonota- 
ries* as'of the term the fecond fci, fa, is re¬ 
turnable, (after ydu have entered the fame 
on the-remembrance roll), thus: 

Entry on the MidfUeftx^ to wit. Elfcwbere, as it appears, of 
fecond fci, fa. Michaelmas term laft paft, on the 598th roll, it is 
thus c6n'tained: MiddUfex to wit; Thcfiic'rifFwas 
commanded (to the end of the firft fci. fa, return, 
an4 award of the fecond), then go on thus: At' 
which day the faid John, by ot, B. his att^ney, 
tometh and offereth himfclf, on the fourth day, 
againft the faid Elitahfth,‘^in the plea aforefaid j and 
the ftid Elizabeth, althaiJ'gh folemnly called; rame 
not; and the fheriff, to wit, %\t Barnard Turner, 
Knight, and ^hm'a'T’Skinrttr, Efquire, fhetifF of the 
faid'county, now return, that the faid Elizabeth^ 
hath not any thing tn his baili'wIcV, where or by 
which he can give her notice, as by the faid writ 
he is commanded ; nor is the faid Elizabeth found 
in the fame: And thereupon the faid John prayeth 
> execution 






executidn Caid MItzaietkf of tlie defat 

and damages aforefaid, to he levied^ (as in the ' 

laft entry exa<91y.) * v - 

By the 8 & 9 ^ 3. c.io»/. 6. “ That if any Proceedings 
plaintifF happen to die after an interlocutory **y*”*^®^^ 
judgment, and before a final-judgment obtained 
therein, the faid adiion fhall not abate by reafon * 

“ thereot, if fucb action might originally be profe- jmjgmcnef 

“ ftratorsof fuch plaintiff. And if the defendant die 
after fuch interlocutory Judgment, and before 
** Hna) judgment theiein obtained, the faid adion 
«* fhall hot abate, if fuch a<5tion might originally 
*< be profecuted or maintained agailrft the executors 
“ or adminiftrators of fuch defendarvt: And the 
plaintiff, or if he be dead after fuch interlocu- 
** tcry judgment, his executors or adminiftrators, 
fhaii and may have a feire facias againif fuch de- 
“ fendanr, if living, after fuch interlocutory judg- 
ment, or if he died after, then hgainft his exe- 
cutorS or adminiftrators, to (hew caufe why da- 
mages in fuch adfion ihould not b<r affiled and 
«< recovered by him or them : And if fuch defend-^ 

<< ant, his executors or adminiftrators, lhall ap* 
pear at the return of fuch writ, and not £hew or 
« aliedge any matter fufficient to arreft the flnai 
judgment j or being returned warned, or upon 
two writs of feire facias it be returned, that the 
** defendant, his executors or adminiftrators, had 
** nothing whereby to be fummoned, or could not 
be found in the county, (hould make default, 

** that thereupon a writ of inquiry of damages ftiall 
be awarded j which being executed and return? 
ed, judgment ftnal ftrall be given for the plain- 
tiff, his executors, or adminiftrators, profe- 
cutiisg fuch writ or iwrits of againft 

** fuch defendant, bis executors or adminiftrators 
refpedlively.” 


If. the plaintiff dies nftcr intcrlocntory 
Judgment figned, and before inquiry, make 

out 





OAit ihc follQwirtg./ti. fa, in the county 
, die adion is laid, and alfo an atlas againjf 
his iTXccLirors, if any, or his adininidrator » 
which is to be figned by the prochonocary, 
iealed, and entered as before. 

ScT. {*. wh?r« Ge.rge the Third, 'To the Qieriffs of London^ 
ihe p a'jitift * greeting : Wk^reas 'John Daniy in his life time, 
<tied ahei jj, court, to wir, in EuJUr term, in the 

t<*rh>cotory twenty-third vear of our rei;;n, before AlMandor 

brf re final and b'"’ cornpamops, then our 

juflicc’3 ot the bench, at J/'i'Jinhi-tery by our writ, 
♦mpleadvi-d Richard fenny late of, tdc. merchant# 
declaring: in the fame plea againll him. For that 
whereas (here fet forth the whole.declaration), and 
therefore he brought fuit, tsfe. And afterwards, to 
wit, in that very fame term, in the year aforefaid, 
the finie Richardy in his proper perion, came into 
our fame court, and .defended, the wrong and inju-» 
ry, when, but faid nothing in bar or preclulion 
of fiid of the faid Johny whereby the 

iUId J^hv renvained the<*;^n undefended agaiult the 
faid Ruhard 5 and fudi proceedings were thereupon 
.had, in our fame court, that the laid John ought to 
recover bis damages by occMfion of the premifes i 
but becaufe it was unknown what damages the 
faid Jehu had luftained, by means of the piemifes 
afc'refaid ; It was commanded to the then fheriffs, 
ijiat hy the oath oi twelve good and lawful men of 
their bailiwick, they diligently inquire what dama¬ 
ges the fa.d Joli^ had fuUaincd, as we]) by occafion 
cf the premifes, as t\ir hi^ coils and charges by bino 
faid out about hisTuil in that behalf} and that they 
ihould fend the inquiiition, which they ftiould there¬ 
upon take t> our julliccs at IVejitnlnJlery on the 
moirow of Ail Saulsy imd.r their fcal, and thfe fcals 
of tooi'e by whom ihiy fhould take that inquifition/ 
as by the record and proceedings thereof femainhig 
in our fame court,, at //'*//wi«/''^er aforefaid (relation 
being thereto had), will more fully and atjargeap¬ 
pear ; yci inquifiiiwn of the laid damages ftdl re¬ 
mains 






mains to be m.a<Je» and tbe faid Johny after intrfv- 

lociitory judgment h«d bt.rn given in form afortCaid, , 

and before the return of the fiici writ of inquiry, 

by us to the faid /licrifFs fenr, as aforefaid, for the « 

purpofe aforefaid, died *, having firft duly madl bis 

Jaft will and teftiment in writing, and appointed’ 

Richard Sims ffvle executor thereof; upon whofe 
death the faid Richard duly proved the faid will in theg<od?, 
the prerogative court of Cantnbury^ in due form ofchatrcl.s 
Jaw, and took upon himfelf ihe burthen of the exe* nghis and 
eution thereof, as by the letters tertamentary there- credits, t^hich 
of, produced here in court to our juftices, by the faicT 
Richard Sims^ fully appear ; and bccaufe we being ‘ 

willing that ihofe things which in our fame court 
be rightly done and tranfadled, We command you, ‘ 

that by good and lawful men of your bailiwick, you divine ^Provi- 
inake known to the faid Richard Ferny that he be le- denre arch- 
fore our juftices at Wejiminftery in fifteen cays of bifhnpof(.’«»• 
St, Martiriy to fhew' if he has, or knows of seny urbury, pn- 
thing to fay for himfelf, why the damages in the faid mate uf all 
adiion fhould not be aflened to the faid ^ 

Simsy executor as aforefaid, according to the form.of meiropoliian, 
the ftatute in fuch cafe madfe and provided, if it 
(ball feem expedient for him fo to do • and further j" 
to do and receive what our faid court fhall then and 
there confiJer of him in this behalf; and have you at lP’ej}minjhr 
there the names of them by whom vou (hall fo make ^^forelaias 
known to him, and this writ. Witnefs AUxandtr bv the lercts 
Lorrl L^nghborintghy at JVeJiminJhry the qth day of of admiridra- 
yulfy in the twenty-third year of our reign. tion thereor 

produced,. &c. 

If a nihil be recnrnetl according to the 
above itariite, an alias fei, fa. niufl iffue ; and 
you muft enter them 'I'ctbaiim on the prutho- 
notaries rerneinbrancc roll’i and give a rule 
as before. 

Upon the entry of the firft fii.fa. on the Entry, 
roll, you award the kcond as far as the re¬ 
turn, in the fame manner as in p. 4S9. pro¬ 
vided they be of different terms,' if nor, one 

roll ' 



C-T-P 



roll is fumcienc •, and after the award pf th<* 

fc^Pnd fiii fa. ** 

And herruppn tht iilid 'Richard praypch, THafthe 
damans afotefliid} by the fa id John in his h‘fe time 
fuit?ined, on occafidh of the premifes arorefaid, may 
be ailefied and adjudged unto him; Thi^-efon itis cm^ 
ftdered^ that the damages aforefaid, by him rhefaid yohn 
in his life time fuftained, on occaiion of (he premifea 
aforefaid, be aflelled and recovered by the faid Ri^ 
chard SimSy executor as aforefaid, according to the 
form of the ftatute in fuch cafe made and provided^ 
by the default of the faid Richard', and becaufe it is 
(till unknown what damages the faid J^hn hath fuf- 
tatned by occaflon of the faid premifes, therefore, as 
before, the iherifis are commanded, that by the oath 
of twelve good and lawful men of their bailiwick, 
1. they diligently inquire, what damages the faid 
'Jabn hath fuftained, as well by realbtt of the 0rc- 
mifes, as for his coffs and charges by him laid out 
about bis fuit in that behalf; and the inquifition 
. which they fhatl thereupon take, make appear to our 
juAices at IVeflmht/lery in, fffe. under their feal, and 
'. the Teals of tbofe, by whofe oath they fball take the 
faid inquifition, (the clerk of the judgments 
j enters the final judgment hereon, after the colls are 
taxed}* 


If the defendant does not appear to the lecond fd. 
' .fa, after the rule is expired, fign judgment with the 
' prothonotaries, as in the cafe of other Jci, fa.*^ give 
.notice of executing a writ of inquiry, and proceed to 
final judgment, as in other cafes. 

Appes^rance. /But if the defendant appears, then he enters it as 
before with the prothonotaries, and pays 3/* 'iod. } 
therefore before judgment is figned^' fearch for ap¬ 
pearance in the prothonotaries book. 

2^'claration. Lendorty (fi*.). It was commanded to the IherilF, 
Whereat (to the end of the entry on the fecond roll, 

. as far as the iherifip’s return on the aiiae, then fay); 
and the faid Richard at that day being ibiemnly 
called, comes by S. U. his attorney $ and thereupon 
the faid Rickard Sim, executor as aforefaid, prays 
« ' that 




and recoyejfid W him Aiid Richard • 

iQg to the form of the ftatute,, io that cftfe oiade and 
provided, ^c. 

If a defendant dies after a vh’it of inquiry If defendant 
executed, and before the return thereof, it dies after in¬ 
is within the a6l j and the fci. fa, againft his Juted, and* 
executor or adminiftrator muft be to Jhew hsfort return, 

" caufp why the damages ajfejfed Jbould not be re-' 

«« covered/* i Wiis, 243. 1 Salk* 115. Lill. 

Entr* 647. 

George the Third, ife. To the IherilFof Middle- Sci.fa*8gainft 
.greeting. Whereas ^ohn Denn, lately in our an adminif- 
. court, to wit,. in Eiajhr term, in the twenty-third trator after an 
.year -of our reign, before Alexander Lord Lough- tmedocuiory 
borough and hi-s companions, then our juftices of the judgment. 
Bench, impleaded Rtcltard Fenn^ late of, de- ® 
daring in the fame plea againft him, For that where- 
as (here fet forth the whole declaration)-;' and 
therefore he brought fuit, Ifc, And afterwaidt, to 
wit, ill that very iame teem, in the year aforefaid, 
the fame Richard in his proper perfon came into our 
fatne court, and defended the wrong and injury, 
when, ^c .; but faid nothing in bar or precluiion 
of the laid adiion of the faid Johftf whereby the faid 
Jotjn remained therein undefended againft the faid 
l^icbardi aod fueh proceedings were thereupon bad 
in our faid court, that the faid yohn ought to re¬ 
cover his damages, by occafion of the premifes ;' but 
: becaufe ic-was unknown to our faid court, what da¬ 
mages the faitl '/chn had fuftainsJ by occafion of the 
premifes aforefaid, it was commandedy to the then 
' Iheriff, That by the oath of twelve good and law¬ 
ful men of bis bailiwick, he diligently inquire 
- what damages the fatd "John had fuftaimd, as well by 
occaitofi or the premifes, as for bis cofts and chatges^ 

. . by him about hrs fait 111 that behalf expended ; and 
.,tbat-.he (hau'.d fend the inquiiltion which Ite (hould 
■ thereupon take, to our juftices at XyejlminJlery on 
Ibe morrow of All Souls, under his feal, and the feals 
2 of 




of by oath ho fbould take that 

iition, a!| by the record and proceedings thereof re* 
oiaining in out fame court at Wefiminji^r (relation 
being thereto bad), will more fully and at Urge ap<* 
peat ^ yet iiiijuifition of the Uid damages $ill re¬ 
mains tp be made ; and the faid Richard, after inter¬ 
locutory judgment had been given in form afore- 
fatd, and before the return of the faid writ of in- 
<|uiry, by us to the faid (herifF, fenc as aforefaid, for 
the purpofe aforefaid, died inteftate, and adminidra- 
tioa.of ail and lingular the goods, chattels, and 
credits of the faid Richard been , granted to 
Mary Penn, the widolv and reil£t of the faid Ri¬ 
chard, as we have been given to underftand and be 
informed ; and becaufe we arc willing that thofe 
things which in our faid court be rightly done and 
tranUffed, We command you, That by good and 
lawful men of your bailiwick, you make known to 
the faid Mary Fmn, adminiltratrix as aforefaid, 
th^ Ihe be before our j unices at IVeJimlnJler, in, 
.to (hew if Ihc has or , knows of any thing to 
fay for herfelf, why the damages in the faid a<^ion 
ihould not be affelled to the faid ^ohn againft her, 
a^ordino; to the form of the ftatute in fuch cafe 
made and provided, if it (hall feem expedient for him 
fo to do; and further to do and receive what our 
faid court fhall then and there confider of him in this 
behalf, and have you there the names of them by 
whom you di%lt fo make known to her, and this 
writ* Witneft dkxander Lord Loughborough, at 
JP'eJlniinJler, the 9th d,ay of July, in the twenty* 
third year of our reign. 


Proceedings ogahtfl Bath 

‘ BY the terms of the recognizance of bai)y 
they undertake to render the defendahe at 
end of the fuit, or pay the coftcjemnation 
money» therefore If neither are done, you 

may 




may proceed to charge the bail, either by 
bringing an a^pn on the retignfzMej of 'Wp " > 
fein facias i but before any proceeding^ 
had, either by afti^on <>r fcu fd\' i capiai 
iisfaciendum tt[\x\i be fjcdoutagainil the ^ 
cipal, and which, .mvift ' be. §reBeli to, j 
left with the of tht epunipt where tlie ‘ 
a^iott is laid, for a return qf w;? pft inventus ^ 
in his ofhee, four days-exckjtve of the return, 

Barnes 64 ; the bail not being bound to ren¬ 
der the principal, until they know what exe¬ 
cution the plaintiff chufes to take out; and Fifteen dayi 
fiich ca^fa, fhould hzvt fifteen days between t^e he^'veen the 
tejie dx\<X return* Ibid*'.if 6 * Stat, 13 Car. 2/ 

(> • 'Qi. .* 



telle and re-- 
tarn of ca. f; 


If an action of debt be brought -on the ro- Ifaflion on 
cognizance of bail, the writ miifl: be feryed 
four days before the return, and the bailmayijQ^g^ved fo 
furrender the principal oh quarto diejpfi%.y% before 
of the return, fedente curia, but not after the return, 
court is rifen. Rep, Caf Praii. Q. B. 

Barnes 8a. If by attachment.of privilege, it.'. - 
being an original writ, mufl nave nfcct'n 
days. ;Vfde Stat. 13 Car. a./! 7. 

A ca. fd. returnable at a time when a wfit' 
of crrafi^depending, is not a fufficient found- . 
at ion to proceed again It the b‘'ll! • Barnfs 83...I 
Ti^e /ilaper jn this court talces care.tacn- ■ 
ter up all recognizances of .bail, .a nvl there¬ 
fore if you bring an action again;!: the bail, 
rpeak to him to get tiie roll carried in and 
filed, anil the capias will be a common one, 
except that you put an ac-atiam in this man¬ 
ner, ** Aiid alfo that- the faid Richard and 
“ Thomas anfwer the fiid John m''a.plea of 
debt upon recognizance, according to the Cfifiom:of' ' 

K k our : 




How to pro¬ 
ceed by fci. 
fa. 


* our €mirt of Common Bencby* or if you fife out 
a common capias only, then you may indorfc 
upon the copy, that it i$ an a< 5 tton againft the 
defendant upon the recognizance of bail. 
The other part of the proceedings are juft 
the fame as in other cafes s and with regard 
to the veme^ it has been held, “ That if a 

recognizance of bail be taken in Serjeant's 
' Inn, Fleet-ftreet, the venue may be laid in 

London!' Hob, 195.} but where taken in any 
other county, the fei, fa, may be in the 
where taken, or in Mtddlefex, Co, 31. 
2 . Barn. 74. 167. j but where the bail is in- 
rolled as taken in Mtddlefex, there the fit, fa, 
muft be brought, and fo muft the venue be 
laid, in the action upon the recognizance. 
2 Black, Rep, 769, 

The filacer, upon being fpoke to, will en¬ 
ter up the recognizance of bail, and docket 
the roll; and after the ca, fa, is returned by 
the Iheriff, he will make out the firft fit, fa„ 
(the! for expedition you may make out fame 
yourfelf); ingrofs it on a 2s, 6 d, ftampt 
parchment, pay him figning 2s 6 d, feal 7^/. 
and if you mean to give notice to the bail, 
take it to the llicrifF's office, and get a fum- 
mons thereon to your officer, pay 2 s, ^d, 
officer for fummoning, 5J, each bail i when 
returnable, call on ffieriff for fame j and if 
he returns a jn,feti thereon, go to the pro- 
thonourics, and enter tl'c fame on their re- 
mcmbiance-roll, and they will give a rule 
for the defendants to apjiear, pay 2s, ^ the 
clerk will at the fame time give you a roll to 
enter the fit. fa, and judgment thereon com¬ 
plete, which being done, and the rule cx- 
9 pired. 



^ired, if no appearance! enter^ with the pto- 
ihonotaries, the clerk will fign judgqn.cnt i 
^ay hioi ^d, per fhcet# file the writ with the 
cujies brp)iumi pay 4df. and then ypu may 
take out execution. , 

The feu fa. if taken h Londonf or any into what ^ 
other county (although it is inrolled in Middle- county it i« lo* 
,fex)i may be either in the county where 
taken^ or in Middlefsx 5 but if taken in Middk- 
feXi it muft be brought in that county 
Barnes 97, 

But if you do not chufe to give the bail Second fci. GU 
' notice, then the firft fci. fa. being returned ^ 

' nibil, and entered, you are to lue out an 
alias yourfelf, which is an exadi: copy of the 
firft (except the words being .added) “ as 
“ before we have covimiindsdyouf th.e tejte cf it 
is to be on the quarto die pejt of the return of 
the firft, which is to be figned bv the pro- *. 

' thonotaries, pay 2s. Teal yd.; fhcrifFfor return 
of nihil 2S. And note, I heredocs not need toTefteand rim 
. be fifteen days between the trjic and return of^“*^^* 
ozchfei. fa. but only fifteen days between the 
tefte of the fivfl and return of the fecond. Rep. 

& Caf, Pnidl. C. P. 114. 2 Black. Rep. 

922. 

When it is returnable, get it from the flic- 
rifF, and take it to the prothonotarics office, 
enter it on the remembrance-roll, and the 
clerk will give rule as before. 

It will be aimoft impoiTible to have two 
fci.fa. in this court returnable in one term; 
therefore enter on the roll the firft fci. fa. 
with the award of the fecond^ to the return 
day j which you will docket of the term the 
firft is returnable i and on the roll on which 

K k 2 you 
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you fign judgment being on the fecond fa. fa* 
I ‘ , thefirit fci,fa, is recited, the award and re- 

I turn of the fherifF to the fecond, with the 

;; , judgment complete. 

' How long to If a feu feci is to be returned on the firfl: 
lieifl fheniFs bg fQ^j. in the fherifTs 

office (cxclufive of the return-day), and fo 
nnuft the alias fei, fa, (although a nikil be re¬ 
turned). 


Entry of Recognizance of 
Bail in debt, 
Middlefex, (fi;) The 
ihetiff was commanded, 
that be fhould take John 
Eelly late of London^ int- 
ner, If he fhould be found 
in his bailiwick, and him 
fafely keep, fo that he 
fhould have his body be¬ 
fore the juftices of the 
Lord the King at IVeJl- 
minfeVy on the rporrow 
of the Holy Trinityj to 
anfwer William Ready in 
a plea, wheiefore, with 
force and arms the clofe 
of the laid TFilliamy at 
Wejlminjlery be broke, 
and* other wrongs, 
fsf’r. to the great damage, 
Uc. and againft the peace, 
< 3 c .; and alfo in a cer¬ 
tain plea of debt upon 
demand for 145/. 
wards, to wu, on the 
24th day'of in this 
Uf&t term, EddtardLtggy 
of L'ethburjfy London, ho* 

. . fcer, 

I 


1 ‘he like in Cafe, 

Middlefexy (IT.) The 
fherifi^ was commanded, 
7 'hat he fhould takeT/^®- 
mas Leey late of Wejimin* 
JltVy in the faid epunty, 
fmith, if he fhould be 
found in his bailiwick, 
and him fafely keep, fo 
that he might have bi.» 
body here on this day, to 
wit, from the day of 
Eajier in five weeks, to 
anfwer to Henry Bridgesy 
in a plea, wherefore, with 
force and arms the clofe 
of the faid Henry at 
Wejlminjlery he broke, 
and o.her wrongs, 
to the great damage, fffr, 
and againft the peace, 
fs'r. i and alfo in a cer¬ 
tain plea irefpafs on 
the cafe, uppn promifes, 
to the damage of the faid 
Hihxy of )o^. fAnd now 
hero, oh,tb,IS <Uy_ comes 
Thomas Lime'. ^ of the 
Strandy 





:ag3inft<n15^{< 



fier, and Tbomai flm-- Sfrand, in thp county of ‘ 

mingt of the fame place, Middlifix^ hofi.^r,, an4 • 

plaifterer, came perfon- Riibaird Fffimet of the 

ally Morcyf/exanderhord fame place, ironmonger, ■ 

Loughborough^ and his in their proper perfons, 

companions, juftices of before Mexander Lord 

the Lord the King of Loughborough and his 

the Bench here, and ac^ companions, Judices of 

knowledgcd themfelvea, the Bench here; and 

and each of them, did ac- acknowledge, and each 

knowledge himfelf, to of them acknowledgeth, 

owe to the faid lyUliem that they owe to the faid 

Read the fum of 90/. ; Henry the funi of 102/. 

which faid fam of 90/. 171.; which faid fum of 

they, the faid Edtvard 102/. Iyr. the faid 

Legg and Thomas mas Lime and Richard 

mingi for themfelv.:s and Frame^ for theiiifelves, 

tlieir heirs, have con- and their heirs, have 

fented art'.d granted, and confented and granted, 

each of them for hill)fjf, and each of tlic.n^ for 

and his heirs, hath con- himfclfandhislieirsthath 

fented and granted, llwll confented and granted, 

be made of their and each fhall be made of their 

of their lands and ch«t- and each of their lands 

tels, and to the ofe and and chattels, and to’ 

behoof of ihe faid jVilii- the ufe and behoof of , 

am Read isnd alfo at the faid Henry^ be le- 

“ the fame time the faid vied (“ and alfo at the ifdcfcndintb« 

“ John Fell came perfon- “ fame time the faid Tho- P'^fent. 

“ ally before the fame “ mas Lee came perfom- . 

“juftices, and acknow- “ally before the .Airne 
“ ledged to owe to the “juftices, and acknow- 
“ faid IFtlltam the fum “ ledged to owe to the 
“ of 180/.; which faid “ faid the fum of 
fum of 180/. he the faid which 

“ Johny for himfelf and “ faid' fum of 
“ his heirs, willed and the faid Thomas 

“granted, ftiould' be “ Lrr, for himfelf and 
made or his lands and ** his heirs, willed and. 
“chattels”), be levied:, “granted, ftiohld be 
tJpon condition^ that if “ made of his lands and 
judg- Kkj “chat- 






judgmint ‘ iKalf ' lTa;ppett 
ill the Oime cdiift in 
the faid plea, tif>:bc given 
for the faid William a- 
gaiiift the then 

the faid ^dhn thall fatisfy 
the debt aforefaid, and all 
foch damages^ywhich fhall 
be adjudged unto the faid 
againft thd faid 
yohn, in the fame court 
here, in the plea afore- 
faid, or fliall render his 
body tt> the prifon of the 
&c; 


** chattel*!,' and to the' 
ufe of the fiid ' 
•-* be levied”); Upon this 
condition^ that if judg¬ 
ment (hall happen in the 
fame court here, in'the' 
faid plea, to be given for 
the faid Henry againft 
the faid Thomas^ then the 
faid Thomas (hall fatisfy 
all the damages which 
fliall be adjudged to the 
faid Henry againft the 
faid ThomaSy iiS the fame 
court here, in the plek 
aforefaid, or (hall ren« 
der his body to the prii* 
fon of the FUet^^ &c. 


§ci. fa. in debt upon re- 
iogni^ance of bail, 

' the Third, 

Tothe(hcrifF6fAf/V<//^- ■ 
jftx^ igrifcting: Whereas 
E^ard Leggy of Loth- 
hwjy London^ hofier, and 
•' Thomas Fkrnmifigy 6f the 
faT]rjeplact,plartterer,latc; 
ly in our court (to wit) in 
the term of the Holy Tri‘ 
mVyin the 23d year of our 
• iret^, came before Jiex- 
mder Lord Loughborough 
land his companions^' our 
juftiCes of the Bench, 
at Wejiminjhry in their 
■ proper peffons,^anJ, ac- 
'knowledged th'emTclves, 
-.and each, of them did 
,:’;;C%ckiliQwledgc hirtfitelf to 
'^ovve to WTliiam Read the 
' ‘ ' ' fum 


. The like in cafe, 

Geotge the Third, f^c, 
To the (heriff of Middle- 
fexy greeting: Whereas 
Lhonias LimCy of the 
Stra/idf in the county of 
Middtejexy holler,' ‘ and 
Richard Framey of the 
fame place, ironmonger, 
lately in our court, to 
wit, in the term ot the 
J-Ial'yTrinityy\n the twen¬ 
ty-third year of our 
reign* came before y/lcji- 
ander L'jrd Loughhorougj} 
and his compani'ohs, our 
juftices of the Benchi at 
WtJhtCtnJiery in their pro¬ 
per perluns, and ackn'ioiy- 
' ledged, and eacb'of iheijn 
acknowledged to oWd*Vo 

Henry 





fuhi of 90/.} ‘which faid; 
fum of gol they the fatd 
Ediward Legg and Tb^ 
max FUmmingiJor them* 
felves and cheic. heiis, 
coniented and granted, 
and each of them for 
himfelf and his heirs did, 
confent and grant,fliould 
be made of their and 
each of their lands and 
chattels, and to the ufe 
and behoof of the faid 
■JVilliam Read be levied 5 
Upon* this eondition, that 
if judgment fhould hap¬ 
pen in our court of the 
Bench aforefaid,' in a 
certain plea of debt upon 
demand, for 14.5/- to be 
given for the laid IVil^ 
liam, again ft John Felly 
late of London^ vintner, 
by the faid William Read 
in our court profecuted, 
then the faid John ihould 
fatisfy the debt aforcfaidY, 
and all hich damages as 
fhould be adjudged unto 
the faid William againft 
the^ faid John^ in our 
fame court here,' ' or 
ftiould render his body 
to the prifon of the 
Flett: Ami although the 
faid WtUi^im afterwaj^s, 
to wit, in that fame 
iermy before, Alexander 
Lord' I^ughhroHgh and 
his companions, our juf- 
lices of the Bench at 

We/l- 


Henry Bridges' the fujit,, 
of 102/. ly/. s wi^ich.. 
faid fum of 102/. .lyr. 
the faid ThomM Lipte and 
RichariFr(tf«h for them- 
felves ,aQd '.their heirs,, 
had confented apd grant¬ 
ed,’ and each of them 
for hiipfelf and bis heirs, 
had confented and grant-, 
ed, (hould be made of ^ 
their and each of their 
lands and chattels, and 
to the ufe and behoof of 
the faid Henry be levied ; 
Upon this condition^ that 
if judgment fhould hap¬ 
pen in our court of the 
Bench aforefaid, in a 
certain plea of trefpafs 
on the cafe, upon pro- 
mi fes, to the damage of 
the laid Henry of lyaL 
to be given for the faid 
Henryy againft Themts 
LeCy lace of Weftminflefy. 
in the faid county, fmith, 
then Che faid Thomas 
(hould fatisfy all the da¬ 
mages which fhould be 
adjudged to the. faid 
timryy againft the faid 
Thomasy in our fame 
court, in the plea aforc- 
faid, or fhould render his 
hody to the prifon of the 
Fleet: And although the 
faid THenry • afterwards, 
to witv in the faid term, 
in the twenty-third year 
aforefaid, before Alman^ 
K k it der 





Wejiminfter<t by the ton- der Lord Loughhofough 
Hdcration of ' the fame and his companions, our 
cotirt, ipcovered againft' jnlliccs of the Bench at 
the faid John in the JVeJiminJier^ by the con- 
faid plea, the aforefaid fidcration of the fame 
debt of 1 + 5/. and alfo court, recovered againll 
7/. lOj, which ill our the faid *Thomai Lre, in 
faid court were adjudged the faid plea, 100/. which 
to ihe faid William^ for in our faid court were 
his damages which he adjudged to the laid T’ho- 
had fulfained by reai'on mas^ for his damages 
of the detaining that which he had fuftained, 
debt "whereof the faid byieaf-n of the not per- 
jehn is convicted, as by forming certain proniiles 
the record and pruccls and undertakings made 
thereof munifeftly ap- by the faid to the 

pear. Neverihekfs, the faid Henry^ whereof the 
Ww^'John the dc-btand dn- faid Thomus is coavi£tcd, 
mages aforeiaid to the faid as by the record and pro- 
/^V//wwh«thnoifatished, cels tbeicof manifelily 
nor his body, on the t;C- appear. Nev'crthtlefs,the 
cafion aforcfiitl, 10 the laid Thmua the damages 
ptifon of the Flat icn- aforefa.d hat# not fatif- 
dered, according to the fied, nor his b-dy, on 
form of the recognizance the occafion aforefau), 
aforefaid, as on the in- to the faid prifon of the 
formation or the f.od Fleet icndcied, bV. 
JVilliam we i.re given to 

underi^and : Ana b'-’c:«fe we arc willing that thofe 
tliii^gs wbhjh in our fame court are rightly done 
and lecognized, fho.j'd be duly carried into execu¬ 
tion, wc command you, that by honelt and lawful 
men of your b.iiliwnck, you make known to the 
' laid Edxvard Flemmng ‘ 7 ihmas Leggy that they 

.be belorc our jurtices at IFeJiminJiery in fifteen days 
of Baint Alartiny to Ihew if they have or knovy any 
thing :o lay for thcmfclvcs (that is to fay), the faid 
Edward FUnimingy why the faid 9c/. by him in 
form aforefaid acknowledged, (hbuld not be made 
-br bis lands and chattels; and the faid Richard 
felame why the faid 90/. by biiti in foim aforefaid 

acknow- 


3 



jpioreebittgtf againft Clgflil. 

V ^ 

acknowieclged^ (hould. not be made of his lands and 
chattels, and to the ufe and behoofofthe faid IVilliam 
levied, according to the form and efFc£); of the faid * 
recognizance, it to him it (hall feem expedient: 

And have you there the names of thofe by whom 
you Oiali make known to them, and this writ. 

IVitneJs^ &c. 

If the bail appear, make a prxeipe for the 
prothonoraries thus: 

Middlijex^ to wit. Appearance for Edmund Praecipe for 
and Themai FUmming, bail of yohn Fell^ ais IVtF appearance to 
liam Ready to a fei, fa, returnable on the ihoi row the fci. fa, 
of Ml Souls \ pay entry 3*. lod. This is frequently 
done after the bail arc fixed, to get a term } but 
they arc not liable to cods unleis they plead. 

8 tJ’ 9 3. r. lO. f 3. 

When the bail have appeared, deliver a If appearance 
declaration upon treble penny ftainpt paper j how 

give a rule to plead, and demand plea as in 
other cafes i and if the declaration is not de¬ 
livered fiur days exciu/k'e bd'orc: the end of 
the term, they will be intitled to an impar¬ 
lance. 

Middle}eXy to wit. It was commanded to the (he- Declaration. 

I iff, ^Vhc^eas (to the end of the entry of the roll on 
the fccond ft, fa,), as Tar as the Iherifts return, 
then lay, And upon this the faid William prayeth 
execution to be adjudged to him of the debt and 
damages afoieUid, according to the form and effetft 
of the faid recognizance, 

N» B, The declaration may be entitled as How to title 
of the term generally, although the y2r/./a,declaration. 

returnable the laft return of the term. 

3 PFils. 154. 

The bail may plead, that no ca, fa. ever What bail; • 
ifTued againft the defendant, fecmditm curfum^^y > 

furieCi Lutw. 1285.; that the principal died 

be- 



IgiiosftEUftlgtf itgainft ' 


« 

before a ca. fa. returned, RslL Ahr. 
that the plaintiff had other execution ag'ainft ’ 
th' 4 t the defendant paid the money re¬ 
covered, i KclL ^336. /. 35. 4 (i* 5 Ann, 
c. 16.“/. I2.i* or that the principal Surrender¬ 
ed hlmrclf, 3 Lev, 152,; but they cannot,4 
plead that the principal died before the re- 
tuj'n of the fuf- fa^ becaufe if he died on tlie 
day gf the return of the ,ca, fa, the bail arc- 
liable, i -Roil, 336. 2 IVils. 67, They may 
plead ml tid recordi Thom, Lint, 28^;. Thef, 
Briv, 265. or a rdeafe to the defen^unt, ’ 
I i?:c//.‘336-. / 35. *' \ 

‘ If there be error brought by the principal, 
■which is afterwards nonproffed with cods,.; 
yet the bail in the original a( 5 lion are not 
iiabie to'the cofts in error, but only the da¬ 
mages recovered in the original a< 51 ion, be-‘ 
caul’e they only became bound in that aclion;^ 


Ca. fa. (igainjt hail hi dJ4, 
t Ik* Third, ts'e. 
7'o the fli'T’ff .of ALid- 
dlefex.iptt\\tnj'. We com¬ 
mand you. That you take 
Edkvard lat** of 

Lcthbinyy hoGer, 

and Thoipas TlmhtgiHia 
of the lame phic,c:,: pki- 
tteter, bail of John Eclly 
L late of hovdim, vinln^ri ii 
they be found in yatir 
baiiiwick, and them raft- 
ly keep, fo' ti.at you may 
,bave thr;f bodies befprs 
/.<j4^.JuKices at JVeJhnin-- 
' Jlify in. eight days of 
iiatnt Hilaryy to fa.tisfy 


The Ut:e in cafe. 

Gesrpe the Third, ^3'c.' 
To the (heriff of Mid- 
dlejexygreztMM ^; We com¬ 
mand you. That you t@kc 
7 hemas Limty of, {jfr. ho- 
fier, and Richard Frame; 
of the fame place; iron¬ 
monger, bail of Thomas 
Xiacy Ute of IVeJlmhijier.^ 
in your county, Inuth, if 
they be fmnd in yoan 
bailiwick, and them fa/e- 
ly keep, fo that you may 
hive tbdr bodies before 
ouf jufticcs'-At Wejimin^ 
JUfy irf tight days “of 
Saint Hilary, to facisfyi 

Henry 



againil 


WiUiam 90/. and HmrfBrf&ge}^ iba/. 171. 

QO/*} which fevcral fums and i 6 %L i^s^i which 
they the faid Edward feveral Turns they the faid 
Legg^ and Thomas Pie- Thomas uxd Richard htiQ- 
mingi heretofore, to ’wit, tofore, to wit j in the term 
in the term of the Holy of the Holy ‘Trinity^ in the 
Trinity, in the twenty- twenty-third year of our 
third year of our reign, reign, before Alexander. 
before Jlexander Lord Lord Loughborough and 
Loughborough, and his his companions, then our 
companions, then our ^ juftices of the Bench at 
juftices of the Bench at PPeJiminJlcr, feveraiJy ac- 
IFcJlminJlcr, fevcrally ac- , knowjedged to owe to the 
knowledged to owe to (aid Henry, to be made 
the faid William Read, to of their &nd each of their 
be made of their and each lands ahtl chattels, and to 
of their lands and that- the ufe and behoof of the 
tels, and to the ufe and faid Henry, ht levied in 
behoof of the faid Wil- a certain plea of trefpafs 
liam Read be levied, in a pn the cafe upon pro¬ 
certain pica of debt upon mifes, to the damage of 
demand for 145/. againft the (dXA -Henry of 156/. 
the faid John Fell, in our againft"the faid Thomas 
fame court profccutcd 5 Lee, in cur fame court 

proiecuted; , 

And whereof the. faid John Fell was convi(£fed, as 
by the record and proceedings thereon in our fame 
court, before our faid juftices 2X IVeJiminJier 
/aid, remaining, manifeftiy appears: And where¬ 
upon it is conlidefed in our fame court, That the 
faid William have his execution agaihft the aforefaid 
Edward Legg and Tl^omas Fleming, bf the faid fevc- 
ral fums of 90/. and 90/. by them in fofm aforefaid 
acknowledged, by the default of the faid EdiaaM 
and Thomas j and have there this writ. Witnefs 
Alexander Lord Loughborough, &c. 


To, .be figned by the prothonotarics, pay 
4/^. feai.y^/. warrant 2}. and to be ingrolP- 
^d upon a is, 6 d, ftampt parchment. 


If 



joS 

T^fiatom. 




P^OCCeWltfljSt againft ^atU-, 

, j b * 

If a tejiatunmf^^^ after the words, “ by the dc» 
“ fault of the faid Edward and Thomas^ And 
“ whereupon our fljeriff of Mi dlefex fent to our juf 
“ ticei at Wellmuirter, at a certain day now pajiy that 
“ the faid Edward and Thoinas were not^ nor was 
“ either of them found in his hailiwick'^ whereas it is 
“ tejiificd in our fame ccu'>t^ that the faid Edward and 
“ 1 i.(jmas lurk enl fecrcte ihernfelves in your county, 
“ and have there f ^c. , 

N. /?. I fiioiilci advife theca, ft, to be iueJ 
out, with the tejiatum in this cafe. 


Fi. fa* 

O 

the tail ni 
debt. 


r 


rft George^ See, to the fheriff of AUdJkfex, 
greeting: "We command you, that of the 
lands and chattels in your bailiwick, of Ed¬ 
ward T.cggy late of‘, i^c. holier, oo/. and of 
the lands and chatLcls in your bailiwick, of 
fhomas Fkuihig, yo/, which faid Icveral-fnms 


they the faid Edward I.egg and Thomas Fle¬ 
mings htretafore, to wit, in the term of the 
Hdy Trinily, in the twenty-third year of our 
reign, before Alexander Lord Loughborough 
anti his companions, then our juftices of the 
l)ench at IFeJiminlter, fevcrally acknowledged 


, to owe to W-illia.m Read, to be made of their, 

and each of their lands and chattels, and to 
the ufe and behoof the faid William be le- 
*T f r. a certain plea of a debt* upon de- 

Jihecairto the ‘'■‘-‘nd for 145/. again (I John 'Fell, late of, 
‘jdamagR 'intner, m our fame court profecurc 

(atd Wil- whereof the faid J.hn Fell was convi( 5 tcd, 
V * ’ as by the record and proceedings thereon in 

our fame court, before our fajd juftices, at 
Weftminficr aforeliud, remaining, manifcftly 
appear j and whereupon it is confidered in our 
farrte court, that the faid Williarh have his 
execution againft the aforefaid Edward Legg 

'*and 



pfi'cccflings aga'i^ft' Xatl. 
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and ^Ihomas Fhning, of the faid feveral funrts 
of 9c/. and 90/, by them in form afbrefaid ^ 
acknowledged, by the default of the laid 
Edvjard and Ihomas^ whereof the faid Edwfird 
and Ihomas are convicted j and have that 
money before our jiifticcs at IVcP.mir.ji^r^ in 
eight days of $mnt Hilary^ to render to the 
faid IVilliam for the debt aforefaid, according 
to the form of the faid recognizance; and 
have there this writ. VPltncjsy &c. • 

In an action of trefpafs and alfuilt to theFachof the 
damage of 500/. Mr. Jiiflice had ^’“ ^ ***■*■ !’****® ■ 

ordered bail for 140/. and the defendant be-'ll,. ' 

r 1*1 • -wn' iv 

ing preient at the tune tnc recognizance ot of me r^cog- 
bail was taken; his bail were bound jointly nir-mce, if 
and fevcrally in, 140/. plaintiff recovered 
verdict for joo/. and the bail moved to ftay 
proceedings againfl them both on their pay¬ 
ment of 140/. ; and upon fliewing caidc, the 
court were of opinion, that as the damages 
in the writ were laid ;;co/. here is no fraud 

i. 

upon the bail, the rccognizaucc is feparate 
lib well as joint, and in its nature a judgment, 
tilt* award (jf the court tliereunon i-. tliacthe 

A ^ 

plninciiT have cxermion; thereiorc id lar as 
the penalty itf fuch recognizance will go, 
is jult and equitable the Tame be applied to¬ 
wards fatisfadion of the condemnation mo¬ 
ney, for payment whereof, and not of any, 
particular fum, the condition is. Barnes 76. 

Haydon v\ats fuetl in covenant; the father When pro- 
became bail for him ; after which a compro- 
mife cook place, in purfuance of whith the 
father paid 260/. and the fori to have three above a year, 
years and an lialf to pay the refidue. I'hc oroaed.ngs 

defendant then filed a bill in Chancery, and "‘*v 8*^. ** 

' theejtpraison 
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of the time, obtained an injun^lion, >yhicb was afterwards 
^^i^olvcd, and then a ca.fa, was taken out 
* againfl: defendant j and two fci,fa/s againft 
bail, and a jfi.fa, againft the father. Upon 
motion to fet afide the proceedings againft 
the bail as irregular, no pf^jcceding having 
been had for upwards of three years till fuing 
out ca. fa, and fei, fa, alledging that there 
ought to have been a term’s notice; the 
court held, that as in this cafe it appeared 
that the bail was the principal agent, and 
conufant of the whole tranfadion, it was no 
furprize on him ; and that an argument to 
ftay proceedings for a iimiced time, to enable 
the defendant to pay the debt, on default of 
which the plaintiff was to proceed, was in its 
nature an exception out of the rule, E, 
1^ Geo, 2. j and that at the expiration of the 
time, the proceedings may be renewed, with¬ 
out a term’s notice; elfe it would in efFed 
be a ftay of proceedings, for a whole term, 
beyond the time agreed on. 2 Black, Rep, 
762. 

Som? notjea Motion to ftay the proceedings on a fei, 
•TOuft be g>vcn fy^’d out againft Lowinz and Spite, defend- 

fci. fa. againft not.being ftrved with a copy 

the bail by of the fucriff’s warrant, which recites the 
the fhcrifF. writ. But the one (viz. Lowing), by giving him 
a perfonal fummons, and reading to him the 
fticriff’s warrant; the other, by leaving a 
mcmoranduhi (containing the fubftance of 
the writ) with hi-; wife, at his houfe in his 
abfence. it appeared (on enquiry of the of¬ 
ficers), that it is ufual in MidiBefix to ferve 
the bail with a copy of the (her‘fir’s warrant, 
but not fo in many other counties; and this 

arofc 



■''' y '' ■ 5 ft’ 

^Srofe in Lincolf^jire, In fomc counties they 
give verbal notices in fome, none at all, 
i The court held fome notice Ihouid be given • 

(Saik, 539.)* the fufficiency of which (if dif- 
. putcd) muft' be determined-by the court, ori 
*the circnmftances; and that this notice was 
lufficient. 2 Black, Rep. 837. 

If the bail mean to acquit themfclves of Within wl 
their recognizance entirely, and run no hit- 
zard of the death of the defendant, dien they 
muft render him in their difeharge, before 
the return-day of the ca. /a. as the death of 
the principal afterwards will not discharge 
them; but if they do no% then they have 
until the quarto diepoft (if proceedings are by 
on^in^LV^ fedente curia of the iirft Jci.fa, if re¬ 
turned jcire feci s but if a nihil is returned 
thereon, then until the quarto die pofl of the 
return of the Iccond fei, fa. Jedente curia, 

' Barnes '62. 

But if the aflion be by attachment of pri¬ 
vilege, then they muft render on the return 
of the fcccnd fci. fa. or the firft, if returned 
Jcire fcciy fedentc curia. 

And if there be an aflion on the recog- vvheatolui* 
nizance, the bail may furrender the principal render onaa^ 
before^ or on the appearance-day of the re- 
turn of the writ (if proceedings are by 
■ r)^\)y fedente curiaj Barnes 82. Rep. & Caf. 

Prad. C. P, 18. if by attachment on the re¬ 
turn-day. fp, 

If the defendant be in cullody of any Hie- if defendattii| 
rift'or gaoler, the bail may have a habeas ccr^ in cuftodyr^';f 
pus either in term or vacation, to bring him 
before the chiet juftice, or one of the other 

judges, up (0 




\ If <lcfei»dant 
I ft i bankrupt, 
' inay^ummona 
' to^fcharge 



judges, returnable immediately, in order to 
render him in difcharge of his bail. 

If he IS a bankrupt, and has his certificate,* 
a fummons to fhew caufe why an exonsretur 
fhould not be entered upon the bail-piece, 
fhould be taken out and ferved; and upon 
producing the ccitificate to the judge, the 
bail will be difeharged by his order, upon af¬ 
fidavit of the debt having accrued due prior 
to the commiffion. 


Jrfowto for- If the defendant is in town, get the filacer 

aftion be by original) to go to the 
''' * judge’s chambers, and take the render, pay 
filaceryj, 4f/. judge’sclcrk 13J. tipftalF icj. bd. 
The filacer brings his book, wherein the bail 
are rendered with him to the judge’s cham¬ 
bers, and the judge exonerates the bail at 
fame time. N. B. Notice of the furrendcr 


IS requifite, but not an affidavit. 

If the aftion be ’by attachment of privi¬ 
lege, then apply to Mr, Undertvood to take 
the bail-piece to the judge’s chambers, pay 
yj. 4t/. to him, x6y. to the judge, npftaff 
, loj. bd, and give notice of the render, and 

no affidavit requifite. 

Noiiceof fur- Take notice that the above defendant did 


kender. jj^y furrender himfclf in dilchargc of his 

bail, and was thereupon committed by the 
' ^ HoTTOurable Mr, Juftice CJould, to his Ma- 

c jelly’s piifon of the there to remain 

until, Csfr. Dated, fsfe. 


timftof lur- The court ordered the hour of the day or 
render to be true tMjie of the defendant’s furrender, to be 
entered by the filacer, in order that it might 
appear, whether the furrender was made 
• ' before 



‘^|0(ittDin00 aga'mit' 

before or after the rifing of the court. 

Barnes 78. . 

Staying proceedings againfl; the hail ^bere a 
is^rtt of error ts brought by the prinetpaL 

The allowance of a writ of error on a When writ 
judgment by ml dicity is fo entirely a fuper- a fu^tr- 
fedeas to a fubfequent writ of execution, and 
all proceedings thereon againd: the bail, that 
all may be fet aQdc upon motion, 2 Black. 

Rep. 1183. i but no contempt is incurred till ^ 

after notice to plaintilPs attorney. Barnes 

376* 

In this couit a writ of error is no fuperfe- 
deas from the fealing, but from the delivery 
to the clerk of the errors, Barnes 206. 209.} 
and if the ca. fa. be returnable at a time when 
the writ of error is depending, cannot pro¬ 
ceed againfl the bail. Ihtd 8j. 

Defendant moved to flay proceedings a- Proceedme* 
gainft his bail pending a wi it of erior, plain- ag8iD»>baj|, 
tiff infifled that the bail ought to give ]udg- ^ 

ment, and that execution only fhould flav: * 

But per cur. the bail ought not to be preclud¬ 
ed from furrender I ng the principal} and there¬ 
fore let all proceedings be (laid pending the 
writ of trior. Barnes 6b. 

Protecdings were ftaid in an aflion of^phe like 
debt, brought upon a recognizance of bail, wi hour gi»* 
pending a writ of error, without defendant’s 
giving judgment, bccaufe thereby the de¬ 
fendant would be precluded frbm a Air^- 
der, which is not reafonablc. Ibid. 68. ^ 

Plaintiff recovered judgment, defcndSn|^«niinig error 
brought error, pending which, plaintiff 
brought an adion of debt on thejudgmcnt,an J 
afterjudgment thereon, levied. Per cur. The judgment ex- 

L 1 de- ecuaofl, court 



* 


agamft 

if. 

iwould not fet dtfendaivt might have moved the court to 
itay proceedings in the adtion on the judg- 
might have psndmg ibe writ of error^ which is al- 

applied m ways granted ; but having made no fuch ap- 
tnae. plication, judgment regular. Barnes 202, 


2031. 

. Bail to an ac- Plaintiff btfought an adtion on the cafe 
nonu^ona again It defendant, who appeared, and piain- 
V recovered judgment, and then brought 
^-gamft defend debt on the judgment, and held defendant to 
«ht, and wni bail, and recovered a fccond judgment. 

After a ca./a* returned againft the principal, 
turn, proceed- before the return or the writ, in an ac- 
ings agc 4 nft tioii of debt Upon the recognizance, againll 
bail ftaid, ^he bail ill the fecond adlion, the court was 

to reve&e'the proceediTigs on the recog- 

«rftjudgment, nizance, pending a Writ of error, to reverfe 
they confeni- the fifft judgment > and upon the baiPs con- 
Mg to give fenting to give judgment in the adions 
judgment, brought againft them, the rule to ftay pro¬ 
ceedings was made abfolutc. Bnmes 86 . 

% Error brought jf writ of efror be not brought in time, 

^ the*'baU feed Court will not let 

proceedings * proceedings be ftaid, unlcfs they give judg- 
fiaid. ment in the adlons againft them, and under¬ 
take to render the defendant wifbm four days 
after the affirmance of the judgnnent. 

“fading cri-or plaintiff, pending a writ of error, 

cannot have an exigent^<7/? ca,fa, on thcon- 
po^¥f4. gihal judgment. Sptnks v. Bird, Barnes 


314* 

If a writ of error be brought on a judg- 
Sicfjbike, court, an^ the chief justice dies, 

oxecution * (before he has returned the writ m e^or), 
may be had whereby xhe writ is abated, execution may 
with leave of ^ taken out without leave of the court s but 

the coart. •/> 



if taken out without lcavc> it wilt be let 
afidc, and rcftitution ordered. Qranhurne v, 
Suenei, Tkomton H^'s Pra&. Rtg* C JP. 
195. Bames 201. 


j]5onp?(jj5 for not 2)etUrtna, 


B y rule HtL 9 Ann, reg. 3. It is ordered, “ That 

upon all procefs returnable the firft or any f,g“e?f*r*w!ii* 
other return in any term, the plaintiff ihall have ot * dedami^. 
** liberty to the end of the next enfuing term, to de- 
liver his declaration to the defendant's attorney, 
or of leaving the fame m the office; and the de- 
fendant's attorney having entered his appearance 
** with the proper officer, as of that term in which 
the procefs is returnable, and at the end of the 
•* enfuing term, or in four days after the end there- 
of, having given a rule to declare in the proper 
office, and having called on the plaintiff's attor- 
** ney (if he can ^ found), the defendant, any 
time in the vacation of fuch enfuing term after 
the rule for declaring i<; out, may fign his nonproi 
for want of a declaration^ and not afterwards, and 
the plaintiff (hall not, without the leave of the 
court, have any longer time to declare in, other 
than the time to be limited by the defendant's 
rule.*’ 

But where the defendant^ at the end of the fe- No rnh beti^ 
cond term, does not give a rule for the plaintiff to Jm* 
declare, he has till the ejfoign dey of the third Urm^ to fo*g„ day 
deliver or file his declaration* Rep, ^ Caf, Praii, <*«- 

6\ P» 12. Pra£i, Reg. C,P.f, 121. 

If the defendant wifhes to compel the plaintiff to How to c«m- 
declarc, hetnay give a rule with the fecondary 
that purpofe, after the end of the fecond term, and ‘*“‘*‘** * 

within four days^ which expires in four dayt after^ 
pay i|« \Qd, and demand a declaration of plainttlTs 
, attorney, and fpr want thereof fign judgment. 

L 1 2 fn 
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tobervlf* 


SSWpfiif not 


Ptjniod 


M«y ha«efar 
tber tinie fcy 
yjle. 


In the Comftion PieaS| 

DennVt Fenr, Rule to declare. 
D^nn V Fenn, Xhe Defendant demands a decla¬ 
ration tn this cauje by )ours^ &c. 

C. K. Defendants Attorney. 
A demand of declaration mull be made on tne 
agent in town, and not of country attorne). Batnts 

3 **- 

If the planUifF fliould not be able to declare with¬ 
in the time limited, he m«), on the laft day of the 
fccond t< rm, get a fide bir rule from the lecondanei, 
for fur'her time, ti’l the hrft day of the iie\L term , 
P'iy4r tervt copy on defendant's attornc), or n he 
wait's for i ruk, the plaiatifTs atlornej may take 
out a j jdge’s Summons toi that purpoft, fcive ir, 
and oa <»ttei d ince tl t judge will grant him an ordc 
thereon, paj %s. 

Jf writ IS 10 nt, It the Wilt IS joint, and the appearance fevenl, 
plaintiff cannot fi^,!! federal nonp os\, as thuc 
jBgn feveralnon Ought to be but One, Comyns 744 >^all. 455. 

Sftnor nonfuit If defendant removes tht caufc by habeas corpu , 
pluotiff for not he canni>t nonfuic the plaint ff for not decLrin , a, 
plaintiff 18 not bound to follow him but he 
^ muft dteJare within tao trims after the rcmovil. 

Fnteron a double half crown flanip*' { aprr the 
ronproSi file defendant's wirr^ntof ittori ty with the 
clerk of the waii^nts, who w !l mark the judgment- 
paper, pay hd. ukt it to proil orjotar'c«, pay 7J ^d, 
tor iignmg* 

JlJtdde/iXi (fl.) /Vnn, whofued out his 

Majefty’s writ aga»nfi John Dern, Ute of, isft. of a 
trrfpifs, do h not further profecutethv fame; 
« Therefore it is coni«jer<d bv the court, that he and 

his p edges for the profecution be in mercy, fs^t The 
names of the pl<”dgcs ire yobi Doe and Rtchafd Hot , 
an ’ the laid j^hn is inerf upon from hence for ever 
diicnarged vt.ithuut a day, it is alfb confiderrd, 
that the faid fohn lecovrr againi^ the faid Ruhard 
4.d by the dtfcretion of the jufticos of the Lord 
the i^ing here, according to the furm of the fiatute, 

.A 


How to fign 
nonpros. 


^ Intry of Si nor* 



»0WJW for not 

in fuch cafe made and provided* 3t his rcquefl K 

adjudged t> him, for hiscoftsand charges fuilained 
by him about hi defence in this behalf, tjfc, 

N B 33/. are the common coft® allowed; if ^ 

you have any extra fuch as bail above, &£» the 
prothonotarirs will tax the colls, and the above 
form wi'l fuit a bailable ai^ion , and an Aiflion can 
be maint lined in this court on the jjdf^ment. Cra» ** 

k/z <)6 I IVih ^ 


Nonpros for not RtpJyng^ 


r HL plamtilF may be nonproHed at any ftage of For notrepbia^, 
fh** fu « for not conij-lv with the rules of the 
court, vtA. for not replying to the defendant's plea, 
ft* e utn ng to his rtj iniLr^ mt entitng the tjfuey 
wbe t ftfved with a rule for that purpofe, which is a 
final jud 1 tnr, and limned on a double bd flampt 
pij'ie’- (Jci t f f f scf tJffe pid^menU , ft* title Ju ig- 
ntntj 2 Si B J he dch ndant's warrantor attor- 
n y uft be fikd , and there is only in tmtpiiur of 
i c ^ ition firft entered on thejud»irenc paper, 
it. e. w irr nt the pr >thonotarics cleiic to hgn ir. 

J o tc j p I th o am ft to reply, a rule is given 
with t rJirie, fime as a lule Co plead, pij reply 

is lod u h. or (iefen lanc to rejoin, and fo the 
plaint ft to furr » n out to enter the iflue, a rule 


IS obt lined for th^t > irf )it, pay 4s bd ferve copy , 
and befoic nonpros is fijriied, ademind in writing 
muft be made of the npl a lon^ rejoivdei^ &c. 

If the de^endaiito lever in their plea, the r 

ma}, at any time, before the record is let down for plautn/F 

tria', entci a nonpros a'ainft one or more of them « 

Q^J/ n« noros ag 4 inll 

oalA, 457 * ore 

Inaflumpfitagainft two partner-, one pleads judg jn ,mimpfie 
menC recovered againfl both , the other pleads bank* agamft 
rupicy, plaintift replies nul tiel recetdXKi the plea of 
JU Ignicnt recovered, and upon iflue, judgment wasft ui"J«ybe«I 
given againft him, and a writ of inquiry of damages torr) as io«m„ 
awarded and final judgment. Upon the bankruptcy ** *®* 

fi 1 3 lilue 



its' 

4tAr«y thf ax.- 
tion at to the 
6thcir. • 


J^onpiOU for not EltplginS, ’See, 

liTue is alio joined, whereupon the plaintiff entred 
a nolie profe^ut^ that he would not further proceed 
as to the iflue joined between him and the bankrupt, 
and upon error being brought, it was held well, and 
the judgment was affirmed; and Dennijan 7 * 

That the pie i of bankruptcy is not a plea tu the ac> 
tion, hut only a perfonal difcharge; but that if one 
deftndant was to plead a plea that was to go to the 
a£lion, hv. thought it might thin have a different 
confidcration; for the \o Ann c 15 hath made 
the partiur (not a bankrupt) liable fur the whole 
debt. 1 IFils. 89. Salk. 457. 


Proceedings by Attornies* 

IF an attorney fues by original, he waives his 
privilege; or if he fues 111 another’s name, he does 
the fame. Therefore, if he means to fue as a pri- 
.avileged perfon, the firft procefs is an attachment, 
which muff have pfseen days \ 3 ttws,tn the tejle omA 
return^ it bein r in tne nature of dn original writ; 
and a praape muff be leff with tfre prothonotanes at 
the lime of figning, puifuant to R H 11 Geo. 2. 
reg. 2 or it may be quafhed, 2 filaci Rep.gtg* and 
it IS of no force, figned by the clerk of the war- 
titnit b* fore feal^d. R. Tun. ig Lar 2. T. 9 IV. 3, 
George the Third, ^c. To the fheiiff of AltddU^ 
f.x, greeting . Attach Richard Fenn fo that you may 
have him before our juftices at WeJlminfltTy on 
T'hurjdav next after the morrow of All i-oulsy to an- 
John Denny Gentleman, one of theattoinics 
of tnt e mrt of the Fetich, according to the libir- 
ties and pnviltges of tne fame court, for fuch attor- 
^jm/bdiTr-* *nd othir minift^rs of the fame bench, fiom 
Wdapt to iaii,.ttnie out of mind, ufed and approved of in the fame, 
the aa of a plea of trefpafs • (as the a£lion is) and have you 

S there This writ, wunds Alexander lx?rd Cougbbo^ 

1^ , »e part roughy at Welimwfl r, the 9th day of /«y, in the 
jSn tilt cafe, 4c. jcar of our reign. 

* 7. in perfon, 26th dug 1783. 

^ Indorfe 



to b“ 



« 

jlP2emiiin0i9> by stttoiniejsi. 

Indorfe the fum fvsrorn to (if bailable), and the 
attorney's name who Aies out the writ, and the ? 

year and day it is fijned, a presetpe is to be made 
in this manner 

** Mtdhefix^ att^ch'ncni of privilege fo»- Pr»cipe. 

G nt one, RnhardFemtf cafe 

“ return bk cnJhu jday ruict, a** " the morrow of 
“ y/// S uls Dt.nn n p rl n, AfR aMt for 42/” 

Takt ihc prtafe mi writ to h >r )thr>notaries 
clerk, wh j V I I li th- w it, ind ket-n 11 fja,tpt\ 
pay nothing 1 3 r nin^ G t tnurk 0 nv thtckik 
of the varrants Icforc isnJcd , piy 11 un- 

kfs in ant?r for termipcs, fti’ing id I*- me at¬ 
tachment IS not bailable, <v vopy muf^ be (cived on 
defendant, x,ith an Ln^l fli mtue as fm a taptas 
but jf bailibie, ,ou mull: apply to the iberilf for a 
warrant, pay 4</, in Mtddlejtx, 

Common Appearance^ and putfmg UrBatl, 

IF the attachment requires only a common ap- how to appw. 
pearance, it mud be entred with the prothono- 
taries, zpra-t pe is required, pay jr. ird and if it 
requires (pecial bai', Mi« Undtrwood prepares the 
bail-piece (or you may picparc it jrurfelf), whicn is 
done on a 7 .s. ftampt parchment, the form of which. 

IS as follows. Mr. Under ix-od^ 


at 

piiviteyai, 


I »a 

achmd^af 


TVw/jiTcrin 23 Ceo 31 
Attaehmei f^rvl^elery' gfntlemsfi, one, 

&e aeaioft S S. in a plea ol ut paK vn ibe cak^^-ix-B U 
lor 27/ 131 6(/ 

Rt.luinable t n T ur lay afrei t! e niorrovi Ail S uh 
The la I are *1 D, vt, & glovti, aid J G, et, 
&{ broker 

fcach of the bail m 5,/ 71, 

5 T't Defendant’s Attorney 

Bail m double the fum fvrorn to, if pnnci[ al does not appear 
11 he doca, then in the fum fvvoro to. 


LI4 



attends 





DceUratioo. 


Declaration at 
toe fu c of aa 
at^rney. 


lilead. 



aitenrfij the jud^^e^ or the court when the re* 
COf*n z-ince of bail is entred into, and the bail 
judif), cr frefli bail is added, in the fame man¬ 
ner as tie filacer df>es on meine proc f^ Give 
notice in the fime manner of bein^ put in, c\ct,p- 
tion and juftificatton, thofe forms will do lor this; 
pay Mr Undtyw9od ns 

The declaration is to be ingrofled on treble id* 
ftamp' paper, the form of which is as follows , 

AJtddleJ r, (xo wit,) Ricbatd Fen , late of IFefl* 
minjiet, in the faid countv, plumber, was ittached 
by a writ of privilege ifluing out of the court here, 
to anlwer to Dentty gentleman, one cf the at- 
tornies of the court of our Lord the King of the 
Bench here, according to the liberties and privileges 
for fuch aucrnies, and other minifters of the fame 
Bench, time out of mind, iifcd and approved of m 
the fame, of a piea of tiefpif on the cafe, 

^nd whereupon the l-'ul John Doin^ in his proper 
perfon complains That uhteas^ {'the rvft as in com¬ 
mon cafes) only you muff add pledges to pro- 
fecute« 

If an attorney delivers or 61es his declaration, and 
gives notice thereof Jout days exdufiie of the end of 
the urm in which the praejs :s ntunudle^ the de¬ 
ft ndaot n~ufl pit ad the fame teim, if rule to plead 
be given, and plea demanded 

And the proctennms^upon attathmmt of priviltrc 
is with tciped tj (n,Mvtrvrf 0 e dcelarition and 
rule to pleid, in the fame manrer i*> by original. 
And if an enquiry is executed, the f)rm only diffcis 
iu this. 

Oeorffe the 7 hird, <, To the Iherift of Affd- 
dtefex^ (.rteting Wh eas Rnlatd Ieun^ late uf^ 
Idc, w is attiehed bv Our writ of i rivik^e ifTumg oijt ^ 
of our court here, to be btfore oui jafliqes at 
iVtJirmfieri to anfwer john Venn, one of the atfor- 
pi«s, c. c. (the fame as in 'he deeLr it'otv) mss plea, 
fir that uhe^eas (here fef forth ^he whtde d«iOldr<a- 
tion}, to the laid JehH Dm/it hjis d^'Tfagf of ten 
poofl^, as It fs faid, ahd it Was m fa.eH mapner 

pro- 



j^ocwtfings'by Jtttoiniie)!^. 




v; 


proceeded in our faid court of the Bench, that (here 
go on as in a common in(^uiry^ making the writ - 

tionable on z day certain^ tiiftead of zgenvatuium * 
day). 

George the Th rd, To the fljcrifFof diddle* Ca. fa, 

Jtx, greet ng Attach Ruha*d Fenn^ i > that you may 

hivL h‘fo before cur juftices at IVeJiminJier^ on 

^Thurfday next after th»* m mow of All 6 ouiSt to fa* 

tisfy John Dinn^ gentleman, tne of the attor-nifrS of ^ 

our court t f the iJer cb h< re, 51 /. u h ch w re ad* 

judged to the (aid JoJtiy in our faid court, b fort our *’ 

juftices et If'ejlmtnjitiy tor hts dimajj^e®, vihich he 

bad fuftained, by cccafion of a certa n trtipaf on the 

cafe, done to the faid yo/j/i at /Ft/ mtrdhry in your 

count), whciPof he ic conviitcd , and have there 

this writ. Wicnefs, ^c. Pay figning at protho- 

notaries e^d Teal yd. 

An a'’torney having fued by his attachment of j\n attorney 
privilege, was nonfuired a d taken in execution for ti>ken up oa • 
the cofts upon a ca Ja, returnable on a general re- u t fo" ?«fta 
turn, and held weM enough, (or the pi intiiF had returnable 00 « 
no oav in court. 3 I! th, 58,; nor can an-y ad-"rwst 
vintage be taken of irregularity of ptocefs without *‘^*‘**^ 
having It rctuined, and before the court, and the 
couit would not have made a rule fur ih^t purpofe« 

Jhd per Vates JuJl. 

I hat an au )rne) of this cou't r’a) for a debt bz- A torneyofCP. 
na fhle (bet not a note colour a^ly tn lor fed ti thout a con- ”^*'t **''•** *" ^*'1 
ftcietan n)y fue an attorney of the King*s Bench by V^bu^** 
attachment of privij»ge, and the King’s Bench at- where rf faM* 
torney would not be tnfi led to privilege. But 
whcie the attornics plaintiff «-nd dcicndoit are both 
of rht iamt court, the piocecdings muft be by bill, 
and lot bj attichircnt, defendarc being iiititled to 
privilege harms 

The defendant being fued rn an attaihonent of Whew sn 
p'lvilcp! h} th plaintiff, an attorne) of thi» couit, 
jn an 0^1011 01 the cafe, pleaded his privilege as of jnothtr, tbv 
dti attorney of the King’s Bench, to he fued only invuegerf t^e 
of that court, to which the plamuff demuned, and ’'fih, 

defendant joined, and judgment was for plain ft. lauta,/hall u 

V tde yreUrredt 



, J>s> , by 

Vide 2 Brown 262* Where there is privilege or 
one court, againft privilege of another, that court 
which was firft poiTefTed of the caufe,lhall retain the 
jurifdiftion of it. 2 Black, Bjp, 1325. 


Proceedings agawjl Attornies, 


It has been already obferved. That an attorney is 
« privileged from arrefts, he always being fuppofed at* 

tending in court, but if an attorney of this court 
ihould be arrefied on a King’s Bench procefs, the 
iherilF need not difeharge him on a writ of privilege, 
but he muft fue out his writ, and produce it with 
his plea fuh pede ftgtlli , but if on procefs, out 
of an inferior court, his writ ought to be allowed 
vi/fjute}, Rep.^ Cas.Pfac, C. F, 2. 

AwntoT pn- An attorney of the B, R. ariefted by capias^ on 
wiegehyan at ^ fpecial original out of the fame court, is not m« 
JttTheflfflt court titled to his dtfcharge by ferving the flicnlF with a 
It muft writ of privilege; b^ut muft plead it fui ptdeftgtlliy 
%« pleaded demurrer. 2 Black, Rep, 1085. 

aitwne'^Th” attorney be defendant, a bill muft be pre- 

* ** pared in the following form, according to the nature 


Tbe dereadint 

appear, if he 
"llVli within ao 
iMiOea of I ^ • 1 
in 

HpUr days. 

* 

Whfain what 
tMd to appear 
t» a bill in 
town. 

Fatiove tr milea 
trom London. 


of the atftion, which is to be ingrofted on a treble 
I /. ftanipt parchment; take it to Wejimtnjler,^ and 
give It to one of the criers to call the defendant, 
pay him ir. ; he will get it figned by the protho* 
notary, pay %d, per (beet for the entry, or 2r. a 
count. Tbe crier then gives it you back again ; 
annex a common baii*piece at the foot of the bill, 
take It to the fecondaries office, who will give a rule 
for the defendant appear, pay c^d ,, nle it with 
tne protbonotanes, pay 4</.; give notice to the de* 
fendant to appear, and if the a^ion be laid in Lonm 
dm or Mtddlej^Xi and defendant reliJes within twenty: 
miles of Londont he is to appear within four days after 
notice given to him, or h s agent, or left at his ufual 
place of abode; if he refides above twenty milts from 
London^ or the action be laid in any otaer county thai^ 
4. tm' 



]g>iotieiil«0n» agaiflft Stttitwieiif. jfij, 

l, 6 ndon or Mtddlefex, then tj^ht days after fuch ho- »bove %o 

tice (hall be given in fuch manner as aforefaid. JEj!'JafoiSe 

R. H, II Gs9* 2 , Rfg 3 , 2 «k 1 in another 

county. 

In the Common Pleas. 

Trinity term, in the twenty-third year of the 
rtign of King Gs ige the 1 hiid. 

To the yujitces of our Lord the King of the Bench* 

Middcfexy (fl ) Join Denty b) h U. his utor- The foim of the 
ncy, complains of Richard Fenny gentleman, one of 
the attornies of the court o^ our Lord the King of • 

the Bench, pref'nt here m court, in his proper per- 
fon, For thett whereas (as in other declarations), but 
inftead of fiying, “ And tbetefoie he bringsJuitf you 
lay, “ And therefore ht prays relief** adding pledges. 

John Doe and Richard Roe. 

In the Common Pleas, 

John Denny pi untiff, 
and 

Richard Fenny gent, one, lAc defendant. 

Take notice, That a bill was this day filed in The form of th(^ 
the prothonotaries office, in Tanfield lovriy in the nonce* 

Inner TempUy Londony againtt you, as of this prelent 
trinity term, at the fun of the above plaintiff 
Denny in an adlion oftrefoafs on the cafe, on feveral 
promifes, wherein the plaintiff }a)s h b damage to 
20/ , and unlcfs you appear to the faid bill * in * Fghtmthe 
four days from thi* da^e herc< f, you will be fore- « »"** 

the court. D ited the day of June 1783. “***®*’ 

Yours, ijc. 

S. U. Attorney for Plaintiff'* 

To Mr Richard Fenn, 
the above defendant. 

If the defendant appeirs, he enters it with the Howtoa^ear. 
prothonotaries, make a note or praape tor that 
purpofe, pay y lod y then the plamtift*s attornejr 
delivers a declaration, ingrofUd cn treble \d. ilampt 
ipaper, to him or his agent, charge on the back 
Rhereof, as ufual, 4^ per Iheet, and give ruie to 

plead, 








When ♦« D>«aj p>?d, and proceed as in other cafes. And if the 
wtown a£lton be in London or Mtddlefix, and difimdant lives 
within twmty thereof* and the declaiaticnr be 
delivered four days before the end of the urm^ he 
muft plead in/huf tiays, if above, m ught tlyysfhs 
the venue be laid in the couiur). 


Jn the cjuatry. 


In the Common Pleat 

TV itiy Term, m the tvientj third jr*ar of the 
rei n of Km, the Thin' 

Dahra n jlif ^11 ) Bi tt ten uoe^el, Thit on the 

• n div he 20 h * oj> » f /rwt, in this lame t n , JoJn Denn 
hill wa» Hied tame heie into court, by A t/ his attorney, and 
exliio ltd to the juft c#*s ot our Lord the King here, 
hiii certain hill agamft Kuhat / fenn^ gtntkm in. one 
of the attornics of the court of our Lord the King 
of tht B*.nrh, prtfent h rt in court, in his propir 
Thenmueof perfon , tht t«*nor of which fuel biP t jlows in thefc 
not bVfetTo*th Wo ds. Jo tie f tl*^ce^ of out Lord tie King of tht 
in the menr • Btub, A tcilKjex^ (ft } RtJ)at I Venn^ Kq fo on 
With the bill to the end, ?dJing pled es (vetl tt n ) 
In talc the deft idant does not plead, you fign 
judgment exadlly as in otb r cakb , and your vmt 
of inquiiy will be as follows . 

George the 7 bird, iSc 1 o the flienff of Middle- 
fc\^ greeting, U'heteas John Denn^ fay 6. U hii at¬ 
torney, camt into our court, before our juftic* s at 
IVeJumnflery anu exhibited to our laid jufticts his bill 
agtiiul Ruhata Fenn^ gentleman, one of the aitor- 
nies of tne court of the Bench, piefent in our laid 
court, in his proper perfon, of a pita, For that (to 
the enl of tht dct'araMon), to the damage of the 
fa d Johny of 20/ a it is laid , And it was in fuch 
maniitr proceeded in r ur laid court of the Bench (go 
on as in a common inquiry), only make the teturn 
on a day certain^ inliead of a general return The 
prcjthunotanes fi^n the writ, feal 71/ , and to be 
ingicfted OH a qs bd ftampt parchment, pay pro- 
thoifotancs ts 4^/. firft count, and each'Othtr, 
if a fpccial action 4^. per thee t. 

. ' Iff 


rtndum Rfp 
aCaJ Praii. 

C. JP. 105, 


Wm of inquir) 







If th 





Hi i« ^ ,'Vi-';tifi|.jjT,v<r?.Tirfaw.r jof i 

_' /7/^'MWJrrifl%i7Tiiirani4R^^ 


imparlance over to 







ojiows: 


In the Common Pleas. 

Mtthaelmas Xtxxw^ in the twenty-fourth yeor of The A>»m of ins 
the reign of King George the I bird, herettfore^ as anoihw 

It appears, in the tetm of the Holy Tnnit) 1 «ff part,'' 
on the 64Sth roll, it is thub contained Aiifldufex^ 
to wit, lie It retrentleted (to the end of the decla- 
latif n exadly, adding pledges). 

Anu 1.1, {aid Ruhad^ m bis own ptrfon, comes r-npiri nf, {,••, 
and dtfendb the wrong and m^nrj, when, t/r. and 
pra^b Ic. VC to iirparl thereto htie, Xs\\i\\ IniJday 
next after the mo row' of '111 Sculi, ar 1 be ba.l' it, 

, at which d»\ cc nni th here, as v'cl) tht 11 d 
yohn^ by h s faid attorney, as the fnid Rid a / m 
his own l> r(on i and me laid 'John prajcih, 'I hit 
the faid Ruhmd maj anfwci hi*' faid b*'l \ nd the 
ii\d Ruhard^ in his proper perfon as before, de¬ 
fends the wrong and injury, when, , at.Jliys, 

That hedid not undertake, and promife, in manner 
and form as the faid John hath abrve tln'ieuf com¬ 
plained againrt him » and of tins he puts bimfelf on 
the country \ and the faid Ruhaul doth the like, £:\. 

Therefore the Ricrirt is commanded, that he caufe 
to come here, on next aftei twelve, 

by whom, idt, and who neither, tJe, brcaulc a> 
well, idc. 

Charge on the back of 




If f f f PT^H Kvi t ^ f I I’J > it iJ ti>A» j ♦ nKx*U 


LRec«t4« 













againit 

anotW, for fear it ihould oot be tried in that term t 


Ven j^ba cor; 

juract 

forqiKlger for 
vrant ol an ap*i 
pcaiance. 




IcJTsV 


fhm 


rornuft 

1 attSe 


*ibciTtaT2e fa nfe^to ilidV '''i lelr't^ ihd' n^WilTli^iT^fKe 
forejuUj,er, pa) 2s ; take rhe roll to the ttffirtlT 
the wi--ants, who will ftrilce the attorney ofF the 
roll, pay him ir. , docket the roll with the pro- 
thonotariLs 

forejadger* H'fiddUftXi, to Wit, tt iiffufnbtf^ed^ (here copy 
the memorandum the fame as to the dedaratton^ and eo 
to the end oj t/se bill filedt adding the pUdgis then 
fay, V/l.enupon the faid Utchatd being tolcinnlv 
called, came not, therefore he ftandeth forejudged 
from txercifing his office of ^»torncy for his contu¬ 
macy, until, l^e. 

Reftoriflg ifter It IS vtry proper here to obferve the method of 
ferejttdgeriu va- 2 D attorney’s being leftored , which is, when the 
attorney hath maoe fatisfadlion to the plaintiiF, he 
la term it mnft muft fummon the attorney before a judge, to ftew 
ba done on an cauft wliy he (hould not be reftored } and on their 
•^a'fury the judge, if It appears to him that the 

{(t. plainriffi hath had fatisfa^ion, he will make an or«> 

^ der to the clerk of the warrants to repk^e him, 

who does It without any entry. But if fuch attor¬ 
ney be arrefted by any other perfon, and he pleads 
his privilege, and ihc plaintiffi replies, that he is 
forejudged, and ifiue be taken thereon, it is then 
proper that the before entry be made; for his being 
forejudged is as much a bar, and deprives him of 
fill puvilege, with regard to others as an outlawry, 
IS a bar fdr any other perfon to take advan tage of, 
< ^ *. w ie ]J iiii i i of< i iljal '» rt f r ft i « B l tlM «*I H tUWTCra re 





againA ^27 

Jn the Ctttfet of this workf it has been oMerredI) Procee4iogt ni 
that atcomies are liable to be pumlhed jti it (hhidMry **** 

way, cither by attachment, or having theif names ^ ’ 
ilruck oft the roll for mal’praiSlice, attended «l^ith 
fraud and corruption, and committed againft^*fh'% 
obvious rules of juftice and common honefty, and 
he ftiall pay the cofts thereupon, or fhall be com¬ 
mitted, Sn. Prac, Reg, 2, 3. But fuch attachment 
(hall not be granted before a day allowed for caufe 
to be (hewn. Mod, L&f. 16, Vide Baines 77* 

An attorney admitted fraudulently was ftruck off An attorney asa 
the roll, and an attachment waseianttd aeainft the!" 
malter, 2 Biati Rep, 991. i and on juiiihcaton of mint agimftcbs 
bail to an attachment, reafonable notice is iuffi- maAcr. 
cient, one day^ if the bail live near. lend, iio« 

If an attorney of this court does any thing wronp, U attorney a<w« 
as an attorney, in an inferior court, this court wull 
oblige him to anfwer the complaint, becaufe an at- be pun ^ 
toniey cannot prai^ife in an inferior court, if he is here, 
not an attorney of a fupcrior couit, 2 IfVls, 382, 

If tht court IS moved for an attachment againft; 
an attoriu), and it is granted, then the form is as 
follows: 

George the I bird, yc. 'To the (hettff of Middle-Amchnent, 
fe\y greeting. Attach Ruhard Fenn^ Gentleman, To be mgroAe^ 
one of the at ornits of the court of Common Bench, * ** 
fo that you have him before cur juftices at Wtjimin- n*”^ £4*67 
fler^ on Thurfday next after the morrow of Mi piothonoMneu 
Soulst to anfwer us, of and concerning thofc things ^^ ”an5^*aub« 
which (hail then on our behalf be objciSfed to him , Jjat of k pit thrf 
and have you thirc this writ. Witnefs Alexander IjOX^ fobAance of Ums 
loughborpughy at IVeJlminjiery the 9th day of july^ 
in the 23d year of our reign. ,g, „aFelfn, 

The re*fon why an attachment is not to appear Gtnt,one,«tc. • 
and make anfwer to the plaintiff in the caufe, upon 
whofe application fuch attachment was granted, but 
to antWer us, which is to our Soveieign Lord the 
King, IS, becaufe it is for a contempt of the court; 
and the king being fuppofed by law to be the foun¬ 
tain from whom ail juftice (lows, therefore he muff 
anfwer the contempt to him , at d the fine which is 

HU- 



ageing 


If AttcNrne^ >5 
Ink'll on an at 
tat.hnient, how 
t> prucied. 

Qn. 


In''«ir'>j:<tf'ri«a 
hnjv to be pre* 

piroJ, 


iti^ofeU for fuch contempt is the king’s, and to bd 
e^reatcd into h's Lxchcquer. 

W^bcn an attorney is taken on an attachment, he 
gives a hail bond to the (heriff, and at the return of 
theMwrnt pcilonaiiy appears m courts and then en- 
tcfs into a recogni%anct to appear from day to 
d^y, till tht court determine concerning the 
masters obje<£l: d agauifl hi . And upon motion by 
his counhl, ihc Cvurt makes a rule, that unlcfs his 
adserrar\ txliibi's inteuogdM lies ajainfl hi n in four 
days fron f ch rule, he ftail he diictiorged. 

rhtft iiiK rogrttoneb niuft be. ing'-olled on a 
double \2tL (Ian pt paichiiicnt, and iigiud by a 
ferjeant, and iihd wuh one of the iecondancs} 
and after fuch attorney hath been fworn before a 
judge (a lomtmjfiomr will not dj)^ heiseximintd 
by the ftt Mdarj, who akc wards inaUs copivs of 
the depjfi lOl)^ fur each p^rt), on tre'It penny 
fiampt piper, levtnty-iwo words to a fhett, p-y 
\ld per fliett for copy and outy : and if the p o- 
thonotjr', f) whom the ma'^tei is generally reftr* 
red, ri pt r s thit he is in contempt, the court com¬ 
mits him to the Fleet ^ or if he is reported innoceir, 
they dilcharge him. It he neglc^Sis to appear to be 
c.\a n nev^, or nigl 61 atunduig the court whtn he 
IS dir(.(3‘d to come, the court w 11 older his rtcog- 
ri/ nee to be cliicand, ..nd it lie conftilts any 
ihin^ materia’ »n Its dtpohtioiis, tie.e is no occa- 
Jion for WitiictTvS, but you move on his confeifion. 


In the Common Pieas, ^ 

Jilt iadmtii term, in the twentv-fourth year 
oi the rtign King Geo> v the i hird. 

Thelofnflf the 7''/&wwtfr Z-f*, “J in^e rogatoi rs r > he adminf- 

i*Hira,.i«iu. ^ ag„nft / 

yai/ies iidhs^Gtnt I Oei Icmant one of the ittornits 
Opr. ‘of the Court of nur Lord the 

now K ni; of the Bench, at Wejimmjlei^ touching 
and concerning a c mkmpt ftlppokd t be by him 
commuted againil the laid court. 

Hi re 



againflf 

Here infert the mtcrrogatories in the common 
torm ; and at the fviot of them put the jurat, thus t 
The above-named James Stbbs was fworn, the 
“ day of *783* true anfwer to 

make to luch quefttons as fhatl be a(kcd hioiy on 
his examination on the above interr’>gatorie&, be- 
“ fore me, at my chambers* in iefjtants /«», 

“ Chamety Lane ’* 

If an attorney refufts to dtluer h'^ bill of fees to How tonxtkcii 
his client, figntd, be ma> tAt ou*^ a lummons for **‘'^*‘ 
that purpoff, heioie a jut , uhicli ir krvice, 
and no attendance, on tne tn«rd fummons, the 
judge. Oh aiRdavit of the arenJance, will m »ke an 
order, expafte, to deliver (ainc w thin a realonablc 
time ; dnw up order, and ferve a copv, (hewthe ori¬ 
ginal, and if he makr*'^ d* luilt (»ii his being ferved, 
you may, on affidavit of the /tivice of order, move 
for an «ttt ch nenc r>t conttn pt. If he dtiutis his 
bill, then you muR tike out a fammons ** to fliew * Th? fommois 
caute whv it IhoulJ not be rde r«.d to one of iht. = 
prothono.arij'- to bt. taxi'd; krve copy, and 11 he vi,hith he hii» 
does noi attend on the third iumnioiis, the judge demipJ 
will grant an order /», feivc copy, Ih^w the 
original, N B Ih c! tilt mult oe ttu re, to un- 
dertike to p y whit Ou" pp<.ai to be due on the 
t txatitn, or you mult do it on your own account, 

Wntn the idtr is drawn u^, get an appoimment 
frin one of the proihomiranes; ferve copy of or¬ 
der aou appo nrn ent, and attend at the time to 
tax, and 10 cafe attorhcy ooe& not attend the 
third aj>i jintmtnt, tne prothoootary, on affidavitof 
e^ieatU eiafuc, vvill lax th< hiM ^.xpnt* 

1 he icii; n of (Miv. in Cithei ^.ouit, for tbctaxa- The time to tae 
tion of uii altorntyN b 11, is nor KrtJed afr^r naid; matojiify’i 

but it muft b» wiiiim 1 rt ifoiu >L nme, and alio it ‘ 

,1,1 »s cjJ leii «ai 

muit app ir t ) tin. tluc tli rt ut over- 

enaiges, ci Ik wi 1 not gr-at an ojdM. 


p/a^ 


M ai 
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Prot ceding f ngautjl Peers and Membet r. 


Si** mjv b-* 
pn* C(.t ^ 
gill ft (c rs vt 
mrf rhc r fee* 


ft^perfon 0i 
j r ^ n I- 
t« b jr lud, 


Tt *• I f rv I ♦» 
ot e 

nmi nicr'on* 


THE pra£l«cc in this court hath been, to fue 
petrs of tbts realms as aHo members of par iiamt.nt^ by 
ortjnal bill and jummons\ therefore if cither are to 
be fufd, jou driw a bi 1 agai ift them (ingrofs it on 
a treble i d ftampt parchment), ^^t it figned by the 
prothonot irics, [pa^ 8d per JlieefSy file it with the 
filacer of the county where e vt.nue is laid (pay 
8t/ }, mile cut a writ of iun. n m*', and ingrofs it 
on 1 ijd Aim.It puchment pa<^ fgntng Sd. per 
Jheet^ feal fummer s ftom the Jlier ijf ys 4d o^cet 
5s.), if he dj-s p t -pptar in four ia,s after the 
retern of the % i /, you may fue ( ui a dijlringas 
(pa\ hliCLt b/. p^r filter, feal 7^/, wurtpt is, 
ofHier fur lev) 10 ). 

By $*at. 10 G 5. c, 50. “ Any perfon fhall and 
“ may commence md p*'oft*cute any adtion or fuit, 
“ n any court of rtcoi J, or court of equity, or of 
a’nriiftlt\, and in all caiifts mitrimonial aid 
** tcAarntrirar*, a ainA an^ pecr^ or hr d of par La^ 
nitit of 6 tut Bi or againft any <f t'c 

* Knitthts, Oi. tf the Urujt, ej Conmotis o^ Grcu*. 

'• Bnta'Ny 1 >r ih* t me being, or a.^ainft their or 
“ ^ny 01 tKir re , I or an) other pfrfon 
*• irtit'cd t) pnv ltt,t cf paJiarntni; and no fuit, 
“ adtun, (slb fiiall be (laid, by or uiidci colour cr 
“ pictwHce Cl .1/ privilege of parliamnit, pro- 
“ \iJcd ih i .irinin!r fhnl extend to fubj-dl the 
“ perhm of . , of thf <;< //j, < ti^ and la- 
“ o *^1 fo uipijnit^ of jhre\ AXXill butgbs oi 

“ the // // ti jtinjts tf Gnat BtUatt,^ for the 
time b ing, ^o he u ridt a nr imprifoned, upon 
any f» h iuit »t { L dine;> ” S ft. 2. 

N. B. i>i.rjiit )l fC tj an»i nembers of ^afluwteni 
are, by th .dt, dt.oiu J or every pnvilegt they 
wer* intu''*! to fro^. tlici*- n-fpcdtive lords and mal- 
cers , and therefore 1 Ol pio.ecutcd and arrefted 
as Common ;v,i.ons 

In 



53 * 


li??OCCrt)»n0{f againft l^eew, &0 

In the Common Pleas, 

A/t haelmas term, in the twentv-fourth year of 
the r i^n of King th J iitrdj 

To the juftices of our Lotd the Ktn^ of the Bench, 

Aliddijcx^ town, fh Dinn^ l>» S. AT his at-Ti e f )rm of * 
tor'R/, complains of ^ h a I of F. in a plea of at^'nita 

trefpils on the cafe ; For that w !**(;/ 7 wwi- 
mon I //, accoj/itnr to the mi tv e of tit a 13/), and 
thertrorc he hnii^s his f m, isfe. [leo > tt the 
words tn the common concht'iot , “ cfnf^ilv 't / Ittt^y 
“ to o <Ltvs at i difn ui t e ft I ] hn , ’ t u i lay, 

And hcreupm the faid f,} pra^s p of'cf* of our 
Lord he Kin^, accordinjT to the form of the fta- 
tute in %h c> e madt and pr vidtd, to be made to 
him thereupon , and it is a;ramt-d to him, tTi. 
to profcCJte, “Johi Doe and R c^ td Roe. 

The fxiccn peers <f ^cutatd, b) *>tit ^ Ann, 

8 hi*c the far t. privilt» wi 1 h tie pt<.rs of 
r rlaud b c, i!(o aM th rtft of ih p trs of I’f oU 
Itt I h-^ve ill tiK pipilc^rt V tic pi a e oi A^r- 

td (except v in^ m parliiincnt). 4 Baion 

^>r. 2 2f). 

[f defendant tc x duk% drf fibc him tf us ti Cuf 

Cov/j ^nnsot C. /> ( I> /' a d fi^ m ill the n'*!***-« *“'« 
riunf!, “V/ (it dik s if inftead of 

“ the fi d I ’* In tl / mrn>j * aud dt. hit^ss., call 
him “ C Pu!e f IL” 

To ft * iffiL s of 00 Lo'dt)? Ki of the Pet th. N P. P t th*. 

AlJulfyy to ir, / D «, ) ^ U. his at-Bii,^a i# 

tome), conip’jins of Ri ova I a riy rfq, having mt-nber 
piivilc^ of piiliiniv It, 1 1 a p ea ti *1 In rtrdcr to 
t!.e fa d fi^hn lo l of liv»ful ino 1 y oi Great B 
*a ty which he ovit*' ti, ind u n ilU d tains from 
him, hlf that u/h j { j i t ujef. Aid 
ihiriiore he b 1 »s jp, ^ \ud 1 p>i the 
faid jg! * pra) j ro c of < ii ly>tJ the tCin , a^- 
errdm^ »o the tm n of th lU iv lac 1 ta mad- 
a/J prnJ‘“l, t) ' 1 id ^o hi i M wTw'» An f 

W I 2 
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^{o^eeDin^jEt againft peertf, &c. 

ic is granted to him, ife. Pledges to profecutc, 
yohn Doe and Richard Roe. 

N. B out the words “ craftily^ &c.” in 

the common conclufion. 

If an Infti peer, If the defendant be an Irijh peer^ deferibe him 
hov»toft)le. thus: “ James Connolly^ Elq; commonly called, 
» ** the Right Honourable James Earl of W. j’** and 

itiflcnd of Jamis^ fav, “ the Jaid James Connol- 
“ ly blit the words, “ Having privilege of par 
“ Uamthif arc not to be omitted, becauie the 
** peers ot that kingdom are coniidered only as com- 

} nieis In t .s. 

Sum pons a a Peer. The like agatnji a Member, 
Ueoi"c V f J .nrd, Vc. Gtorge the Third, L c. 
To the Ir^ri^ ot Middle- To the Ihenff of Mtddle- 
jexf gitet i.ji: \Vc torn- fer^ greeting: We com¬ 
mand v«Mi, that jou fum- mand you, that vou fum- 
mon R. tan of l\ that mon Richard Fenn, Efq; 
he be btfiirc ourjuflices (havbg privilege of par- 
at h^tn/fer^ on Ihurf- liament), that he be be* 
dav next ?fter the mor- fore our juflices at 
row tf HI honk^ to an- minjltr^ on, (ffr. to an- 
Iwer to }/hnD.*'t of a fwer to John Denn in a 
pill <f irrfpafs on the plea, that he lender to 
cate,/.; tl it lOiei ea'> (to the fnd John 800/. of 
tfeenloft'igbuij^ to the lawful money of Great 
damaee of tl.c laid fohn Britain^ Which be owes 
of <;c/. &-> It IS laid \ and to, and unjuifly detains 
have thi^re this writ, from him j dor that 
Witnefs jd \andei Lord whereas (to the end of the 
Lougr.bj*eu^ , 6 Cy.. btll}y to the damaj-e of 

the (aid John of loo/. as 
it IS f^ld; and have you 
there this writ, Witne's, 
<sfe. 

'V. It. ]MaK.e a p'^'u.i.tpe for the filacer, 

l u ngaf. th*" Third, Ot To the fherifFof 

» A, g, s? ting : com nind you, that you diltraiii 

Rt.hard i'Vw'*, Lfq, (huvingpitvu g^of parltamentjy 

by 



PjoteeWnfl;0 againft pcettf. &c. sit 

by all his lands and chattels in }our bailiwick, To 
that neither he, nor any one through him, put his 
hands thereon, until you fliall have other com¬ 
mand fiom us, and th t of the liTuc!. thereof you 
anfwcr to us, fo th-'t ht be before our jufticts at 
Tf^t ^mtr>j}er on Iburjlav rifxt after the morrow of 
Jll S-a/r, toanfw.tr to fobn Dtnn of a p ei, that he 
render to him 8o / which h o^ts to, ai d unjuftly 
detain f om him , bor that vthertas (f) tie end of 
the h ll) to the d»ma of the < 'd ^ ot 2 /, 
as It IS fiid, and to he r jud mciit for I is many de¬ 
faults, an 1 have \ lu thfc thi" w it, Witnvfs, 

M ike a pracipt fur the hla^cr in common i irm. 

“ Xhat the court mi” oid..r the iirues levied Coin tn«yorder 
“ from time to time ti be fold, and the ^5^^ '“ *** 

“ arifin^r thereby to be aj pi td to p^y fuch coflb to ' 

** th plaintift the n d c )urt fhdl ruink jutt ; 

“ and the furp'us to bt ret 11 ed, until the oefend- 
“ ant fhill have appeared, or other purpole of the 
“ \viitdnl\tred oviJed when the purpoie of 
tic writ is arfvered, that then the faid iflues 
“ fhall be rc^urn'^d , or if fold, whit fliall remain 
of the mon'^y snfin' b/ fuch f^le fliall he repaid 
to tiie part) diitiaincd upon. 10 Gi c 50- 

/• J> 4’ 

If the d^’leii l?nt net le'^ls 1 1 1 ipear, for which you 
ftarch at tne hi icer* n the re in 11 ot the Ut tiugas , 
a return thereof imift he got f om the fliinft, who 
returns iflues of lourf to 40^ pay 25 upon which 
Aou fue out an alias in the fame, ni inner as the for¬ 
mer, and a third, if nectfin) , when the plaiiitifF 
may move m the treafury \ p m tl produdtion of 
the return of the hift, to inneare t.i ilfues, which 
the court may oroer at di tret on, tiic rules are 
drawn up at the lecondnits, i ive fame, and at the 
fame time “/y/w it t ou t /;«/*” It the d fend- 
ant appeals, )ou n ay, upon the following atHd^vit, 
move the court f ir a rule to fliew ciufe ** l ly tt 
jhouli vet le tefent i to on fit proihonota^'ics to 
tax the *tj*s to J, tf e id atu/hritd l\ tue vut 
“ of diftrin ^ b I i alia-. difl:rinj;is tf/ui tnth s tauft 
to the ft tuf f i\Iifld!cfe;i, a»d uiju tn to/is of t*is 

M rn j “ upplicati n 
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application to the courts anj uby the /aid Jkeriff 
Jhould not be d reifed to ftd fo jnuch o the ij/ues le-' 
Vied by htm^ h\ virtue of the fatiijtitSy as tvtll be 
“ fiffui-rt to a fwer the laid liJU iifen taxeJy and 
“ why the /aid (her iff"fltould inty With the monies ari- 
ftn^ /»j»v Ju.h jiilcy pay to the pla uij/ or ha attorney 
“ fiuh anl ntuni the r ftdiie of the faid tffues 
*■'' to t je aefetiAait^ putjuvit to tho Aei c Parliament^ 

* ni P' i* bi half lately made and pt'j led.'* 

Qi\c tl.c affiuavit to a fer) itir , fee lOj. 6/ to 
• iro/e, dra'v up rule with the Itcoi.dary, p^y 9? td j 

lerve copy oi the de f{.n 1 anornty, make a£h- 
divit of the fervue, and of /beuiu, the 01 \ give 

brief to a (trjt mt, f^e ik guine i to male#* it aoui ole, 
then diavv u; rule 1* ioluie, an J i ^ i , j i mlinent 
with the piothonot'^ry to ta\, kivc copy rule 
an 1 >p, ointmnt, inilvr n the ct It art i.a\ the 
fiiCriit, on piodut.iM^ tht rai.d rul , w.ll pay 

then', tr)oa may move the couit ajainft him for an 
attae hmtnt. 

Ata avit ti J. B. of, Uc. Genllcrmn, at'oi nry for the unliff 

groui>d 1 iiile j|T ^hovc cau e, maketh t dth faith, 'I'rat the 

theiiTucs* plaintifl’a caufer f action ii» tor work and lal^our done 
. rd performed bv tl e piamtiff fur the deftndfii.t, c>nd 
for matenali found an i pio >dfd by the fod pJaiti- 
tifFfor the dtf ndiiu, .10 tM?t the f^id d frnviant 
W**‘‘ diil\ fumi V 11 u tfir lb(.rifT of ALdutJiXy by 
virtue ot a w rit ffjniinon fiuing out or anu under 
tf.c fcalcf thi-»!(<M t urub'e court, ntiirnabie oixUea-' 
mf lay ne\t aftei hfteen < ays of Ladcr laft palf, to ap¬ 
pear in Hi'j h )»i< I’lah’c tourt, at the fiiitof the (aid 
I'ltift, as app . r*-to'MS deponent h\ the return on 
n nacis. (*t *ht la d w it of iuinmoi s made by the 
I'ani (hci fr of Ahailtf^^, and that the (aid defendant 
not a >p^.uii j.'- t the (aine within the lime iimitcd by 
tfie juj< s oftn.s f noui 1' e couit, a againft 

th-^' dt‘ niaiit’" Is* liiued, on whitu the faid (he- 
^ rilT of I idltfiXy &c. \\ • d and returiud <|cy. ilTucs 5 
and that the la d d< ff’d^nt not apeannp "o Uich dif- 
.iiH^aSy an a^ai J* h r.^as, iffucd on the f rft day of 
)Jay inftantjreturiHok on IFedmjlay next after fi\c 
tvecKs cf Lajieiy on which the laid (herift, by vir- 
2 tue 
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tue of a rule of this honounble court levied and re¬ 
turned iiTues to the amount of 50/ 

If the deferd^nt docs not appear, jou muft con* Difirtkt^ r- 
tinue d ftnini ^ him till he dot , and move to 
the lOTuesforthc cofts as before dirt^lcJ 

Whfn he appears, th n deliver a declarition in if if a p^ars, 
the fame manner cxactl)^ as 1 ainff in a torney, witn ‘ 

*1 memorandum, and a (O) (f t c h li, adding 
pledtjCS to profccuie, foJ iD ii 1 RiJ ^ d R e 

h*B FormanV p ,n'*n‘'i, 1 jlcscor-f’nn caAan 

piritc, y \i\ri\ m pc J i> to c i I i cfT n^n, ** •> 

but now It is> becon c (' t , a il determined lint 
It will not lie. Cooke'^s Rp H I h lame hvi was 
dettrmin d in R. B T) f hrm, 2^Giy (*r Pra** 

C j 111 2 ff / J 164 11) , “ n'’t ca tng cpiTr^ 

‘ it /j u.vnj o!foUt /; i hity ala ^leat ao^/t oftli. 

“ liw^ b '>• n unite(fiyy dtli) f j ijict^ ciiHlo II 
“ ; i ht by n itt 11 ) * 

Peers and mcml ers art boand to plead within the 
tine allowed t > rihtr defenaants, and f tnc bill be 
/ r filed / 17 day otf) the end of tht term, they 
are intic cd to in impirlance , pr v ded ti ey ipp'*ar 
w th n the pr p r time, ut I) ir d ly ift r ih re¬ 
turn rf the w It of fummons and the reft of tne 
proceedings ire a in ' iir 11 n rif <! 

If a comm ncr, who h s bctii hud to fp-’cnl bail, M mhfrino»e* 
moves tj te difchar^td 01 cimminLa , t’l 01 t‘ ^ ihagci 
w *1 not j.rant a rule to flitw cau up n an iffida ar"f"^r"c 
It onlj, but up nth it en lance of the clerk of ret ta« 
the crown, or his dipu y, w 11 the fliei ft s return,' ^ 
then they wnl order tht rule to 2 l> ^ k Rt} * * 

h 8 hti u-ilL V f i ^ P ti 


Frocading tj Outh^^. 1 , 

IF the defendant is out of the k na 1 m, or b* 
fconds fiom being tiken, the pi ituf nn^ piececi 
to outlawry againft hi n 

JM m 4 It 




iSDtttiatarp. 


lo wtittfaf'* It 
^rirerijr liy^and 
la what Aow. 


Outlaw V n 
^ V 1 al 01*. 


Two oi 
procetJiDg 


Original ’'t.n 
to be te rd. 


How to prrcc d 
up n 1 nil 
atu t 
frtjfU. 


It formerly emv Jay tor tttafrn and fib y j but 
novV by tne ftatutc 19 JLn 7 r 9. '* Proci-fs rf 
** outtiwiy mi) liieas ucll in ai^ton upon th 
ca e as in r ii ts of tnjpij! or dll'* fide 
25 £// 3 (T 17 Put u ]us in no cafe but vi'hcre a 
cables 2 Rod AO yt 

Oiifl t y» in c i] 'ltni‘5, s confiUrcd as in the 
nature* of civ 1 | rot f-*, to comp 1 an appfarance to 
t le f r , or, i*" cf tr jn to piocuic fati fac¬ 

tion I Ih foiftiture, t ou^h nominally to the 
K nj, \ 11 truth s to the plnnt f- t ivvards 

pajaiin ofnisdemmi If the outi iw appe rc, he 
pays aM the cofl:>, ^.Ui in ‘ufficicnt bail, mJ d es 
all he cm pot ihe phintiff in s ^ood a ci ndition 
as he uouM hd\e Dteri in oiij^iii 1 \ , o , if after 
juJgm nt, the oitliw pivsti it t an i to is^ th'* 
couic revt inc outlawry upon notion, without 
anv w It « nor 

I h m r f pi ) rt ’ IS uftd as w 11 where, 
in an ^ '1 n ^iinP tu i i^c c 1 is n kd, 11 d the 
othtr 'a n be oui k ‘ • > im t drehrt ftpa- 
ntcl) tl rclr e tu r n jfl i uhwtd, and 
in order ' 1 ta’ e cart t at int bi * < f the one be not 
oiichir tJ a*- K tr 1 th ftconJ ttrm of tht n 
turn of th Ml t, i ruJ lo J cUie gi lift him, 
ftrve js- on hi at) lu , nJ c ncinuc I > t > o > ironi 
term to tern till the u ncr (.omes into couit, or is 
outlaw'd 

Then, ar two wivs to proceed to out’avry in 
this c iir, tht t c b\ o igin 1 quate {(nm ^ //, 

anj tht oti r Ij fr '* nl c''i^»inal If ^ou proceed 

h) tht J \ t^ L dc int nt), ifttr he ij> K turned 
tl , ind th t tf /, r/i;er/t: the fame uth 
cut b , "i ^ n^ If plain ft cufts, on entering 
ofitoj I n c Piut^ 

I he ^ ft be tefi i uft i tbn cauji of afltan 

ati , nd ha t nyt liavs bcivc^n tne uft and 

ran , a a ' me t 7 ; , «/ ^ ^ fu ui, 

1 o {roct d ipoa tnc ct^ mn oi gi>al quattf fsre. 
m leap pt l^r e Jam**, take it i-) the fiiacer, 
who will bcfpe<»k tac oji^mal, and make out a ca- 



p/W, alias, andphtfies (provided your caufe of ac-* 
lion accrued time enough to tejfc ^our orifirjnal 
bacK), and fiim them, feal them, and leave them 
with fl< fheiift for a return of not eft v ttus, call 
on rht filacer m the mean time for the rn inal, who 
will piocure it for you . get that alfo itturntd iJil 
by th' fhiiiff- When thep/«rer s rtturnable, tall 
on fheritf tor feme , then h e a warrint of attorney 

for the {laint fl, Tnd t^ke *^he pmuts to the cleik. of 

the warrants, wh i viiM n ar»c ic (pay h ii l, warrant 

^ Thet an rA I and ptoiUin ution is to be 

made o it as alter 

J^ut it u)u mean to hell the defendant to bail, 
make in « fhdavic of the delt (t,iJuh muft amount to 
lO' j) u^iLcid^j ay I It j s,Qi I h foye a 1 , ot ih 
f Uft of 1 i.r (y7ty juf yet t venue iS, ard jil dwth 
t t flmr), prepire frtecipe Uv z J utal or ^inal, 
vsh n y I aic to let fo'th tl e degyet^ pof jjt n, or 
Tiiy Tj it t*' dtftJ li'^t, it ether with the / tun ot 
haa ^ p u ind cou*ty in which he !•*, or was ipw- 
it / y thus, 

tdi ft lefex, to wit. If RiJ irl Itnn make jou fe- 
cure, tTt then p k i > furet i.s a id lafi pltdg'* , ^ofn 
Deytn, lilt (f n yyftir, in t c t^id count), hof'^r, 
thit ho be f eioit o ir piltiv. s at If tftn iftty, on the 
n f 1 •'ow e t tne HI /r/;/), to P w, Fot thtt u,beyt~ 
(S^t It i t forth tl thoie d dv i* «J Whereh re the 

i it i / / / lays he isiii|(irci aid hath fuftained 

damnert. to th \iluetf lO / as it« t nJ, 

I «Ke this to the fi'flCir < f the county, who will 
receive the Kin^,'. fiiu ^nd cuifitorS fer, and alfu 
maKt out f*t ati, ml ly s whith he 

ii I s (p V ''f P / (n ct, I J 7 / taen , Ic ivt them 
with the iheiift ini \ re»urn of f jn eft i vent j , alitj 
CiU ii tl cci for the origin il, a d gt^ thatietu ned 
witn tne ft r <t \v^htn the pu^its is returnable, 
call on Ill 1 ^ tor June, then m^ke out md fi'c a 
Warranto! nttorney on the plunes, piy ^d., the cleik 
of the win mts will damp tin pluries, 

Alixdleji'', ffT) Kifatd tinn puts m his place 
S U hi attorney, z^zxnfi John Deyitt, late of, 

{ion 1, in a plea of tt *lpaL on the cale. 


ssf 


How to proceed, 
if yoi are to 
hold defciidaat 
t bail 


Praec pe for fpto 
iial original* 


Warrant of at- 
torne>. 







clerk »f the 
ytarranti. 


Kopluriecea- No fhall receive any plurits eapiai ip 

Saml?^rv”he*^* ** exigent or pjo.lvnathn thtreon, 

■• '•’* “ before the lime k fi^nc j or damped by the 

“ clerk of the wai.atit'=, or i.i, dtputv, to the end 
“ It may a[ pear that the warrants of attorney 
“ therein aie duly Hied.’* kule IIil. 2 Lf 3 
^Jol. 2. 

'Fake the pluues to the e^pcnUif Mr. Mtd- 
dciLctoji-i No S, lJjlo 9 >ii Coutt^ Lhajs-lnn^ who 
will therei'pon make out on t.\innt nul p^cila- 
matinn^ which jet f iltd , t kt the ia c t to the 
flieriH’s oflnt, if in iM,d or to one ot the 
compters, if in htnlon^ ind icivt, it there to be p r- 
fcdled, and thv j. trcLmation jou lend down to tie 
Jhetiffof that i u ,*v^ aJir m tJ 'hjtudunt a nam J tn 
the IV If, foy hm, tj It ptct’o 1, d 

The c.i^tht req j r* s iht lb rilF to r.»un’ the de- 

^r/inrlrr'*'kmaiiJcd or txa^bd in fue county 

in^tioji requite. .11^ 

courts lucccllivily, to rcihi i hiinlclf, and if he dies, 
then to taki. ii.in, as m ,1 njp as i the piuu m Jti<^n 
commands th IL n'j i f county wlicrem tne de¬ 
fend int t'w ]ls, or lal^ ciwclt, torn kct'jitt ptotla- 
mat. .f th > /, in place-, th * moll r.oUr >U9, ?nd 
n olt .iki V t » ..on i(» h •. ki ovded/** a n’'nth be- 
lorc iho eui ' Ih M t 'vo phec. 6^/8 c. 4, 
31 A/*. I ^ I n > 1 t \vi.t IS to 1'i.cir tijie^ and rt* 
tuin tne 1 me a ih.. v in • f t, . .f. 

Thitepnctana* Wn . * a n ia t Ih 11 P J', 1 ' 'ed, awuto' yo- 


What the exi- 


tkina Dial! 
madi m 'verv 


ckr'i in 


it ( 11 )< 


be aM.iiui I, i 


I i'm' I c m . h Out I { «/t / i 

Iflionpchonli, diriwted :;th Ihu dot 

wherein irn writtlic county v.h^i 'h deie.id li'' It tl tlille of tin’ 
Ofexifcntfliu ,/ uv • i.J ill' !t 1 vci.il w'lt’l Wilt of 

■' tt'ai/ ,ti u *iiill eo * nil trl ot t.n fane, ac¬ 
tion \ !il r H V wn ).n tl n (ha i 

bediitcttd, Ihili m. .* hu pruti. i u vi.£. ons 

tiiteejt Ljurli vit, iicl/trttf' n'-fial ^aai iii 

Jefjwm / tu //"<., tn t ,/*./. xca tit 
at tie lime 7 /' exi^cP., t.t^ardi Uj . U le djich.nz ; 
andoUt eiLe> o»e mintf ct lea,I 'tfoie th unt c^a /. by 
virtue or the writ or e //*/ S at 01 neai tlii. moil ulu »l 
door of ihc church or cn<»j.el of that town oi par fh 

where 



OuttatDtS. j;3Sf 

where the defendant (hail be dwelli ic, at the time of 
th( gtn* *0 a Warden , aid it t eiUferdint 0 ia!i 
bcdwtl TT out of at y pariflj, thef in fucu fl ice a 8 
af itf i, of the paiiPi in the lame count), next ad- 
j ini t) the place of tht d fendint’s (Jvvelhn^, and 
Uf on 1 9 / /;j in m 1 it Iv ift r tini ic (fr\ice <.nd 
fc -n )n, it nv her k, it n i e, th ti ait r di\ nt- 
feme'' A 1 (uli i pi nounr J, tJ t p»-o 
t n i ijM aw irdcd i d re n 1 iccoi t ^ to this 
fl ill 1 11 9 / ^ ^ 1 / / f 3 ^ I 

I 1 itl f i*" 11T t} f t c in r 11 a*^ or 
T ir tn church ci oi il aM hi\e li^ < / 6/ it. 

ft oflirtr in wh Hl t^cc iIt* iV; / fh 11 be 
tv , fi li mik (ut xfroucnai 7, i J ill II take 
n n f r nuking, fich v rit < t ^ o^lu » «, ana 

t 1 ten retOid, th in f ^ ^ ^ I l b f 4 

y ^ \ cord n ro n ( »\inn r the '•/;/ 31 

Lit 1 turn es to l c r * I th t wr^u of 
pin I oc dtl veil, nd lliM ffs to t kc Ca e 
duJ\ i) Xicuu the i*ne / jl/c IJ^4 

I h ; 7 ; U ,)•> the / 7^1, the cep us i id a^tus 

\ou n ) k }) \ Hill 1 

If t r h pp^n n t to bf /'u'i c uityday. be* 17 njtfive 
t nt Ji iid/t** of th fjf, rt.t iicturnj*' J’* 
ll t, me ipiHti th t fftyso^t hr ^rtefte 

< ( lid t)b n in th iwc c< unty il y (ani nirct lo. 

^ i * ^ n\ (w n i t ! it -y ), for 

i4ii t i L.i'i ha*«aoal* 

fl I. I 1 ll 1 ^ I ir Mice it It! I htji^catur. 

\ t I ttLii h 1, J eti , ti !*■ ih rt art. n )t fiic ) ufl-in s 

I tv n n ^ aril retur i ot tie c 7j^ 7 * S il the 

, 11 1 i til c V n I i t It u t le c mptcr 

^/ 7 J (.1 1), 01 to ti e 7 fit /, to be re- 

cJ , rd vin^ 1 the (.»<// is returned with the 

I h r 1 P It , c I t )jMiv I ijrs the c< n, o make 

h e, a 1 tl }>rfj jt t fLtiinid with pro- 
in t ndw fed tlercjii, th n detendaut is out¬ 
law 

i ut if a jy county ( ay be mft bt tween the laft of Mo aJlora^urran 

< f 1 1 toimer connt\ di\s ind tnc leturn, no j/tit n there ta 

J' ' lhall ir e , b i ’ o i aiuft have a iicyv exigent, ***^ 

for 
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©iitlatarp. 


Capias 

iam IS tl e mxt 
vrrit that iirues 


for the demand of th“ nirtv mijft be at “yk/f county 
courts, fuLie j oeh hdd (,i€ afitr < nothin, without any 
“ court tnte^^tnl^n ” 2 H i\ C c. 20-*. “And 
all the v\rits mult follow one another, and no term to 
elaffe bctULca the cj^tus, plunts, exigent, or alh^ 
catur 

U the dtfend mt docs not put in and perftd 
bail, at the return of the e'>i^tr^t o< a'ist sui (or fie 
after tite rtturn fearah.e U,ith tf t } i( Ctr of if t count), jH tf e 

Vi xhf common on^inu), tne } r)clam.*tion is o b hi d with 

eiiv^Aed on thu \)\tt cufios b)evium , then tiice tttv ex a'l utm 

*' tothecieikof ifu outii.vrifs, at t> c Attoni y Ge¬ 

neral’s, who will niaL^ out a Jftaal capi ts 
turn, which ib to extend the j/oods and clut'el , 
lards and tentm nt , of the dtLno nt, ?nd to take 
his body alio , if tie be taken, he n uit pul in and 
pcrfccl bail Itfo l he can be itk il d , if hi*! j^o H ^ 
be tikLil, ^ t the fh lilt to tike an inq iifition 
there It), but n net ct's itcj in to b^ ^ ivf n t » the 
Hjw^oprrcL i dcicndanr IVodL-c wiiiith ^ Id re the. Ih tiiF to 
bcloiethefhtriit. or ai j, other ihii t c en, that iht y are 

defend tilt's, and ii appraii t who has made ap- 
piaiLnicnt ihticof n» pioct tie talue As fooii as 
the I rp. 7 S uH ./ or is i ruti il to, f it from the 
fher if , tai^.e a c ^ ^ ioi vouilcU, then (aki it to the 
clcik. of tnt o ' 1 vntb, Vvtio will tiaiiknht mil 
tr nlmit it i ito K Ciincquii , fp^ak to voui ilnic 
in court, nl hr will litn ifluw out a uUium 
p t.7s, a fv-diL 1 to t le fh rilf, to i ii the ^ o Is and 
cintt ' appriticd <i>d found upenthe inquintioii. 

If til pi untift I ts a fiienU to tJ t them at the 
tppraiicd sa j 1 tie m icj to the. {hei ff, who 
will II i e i ‘'111 Hi laL cf lamr , or if lea cs are 
taken in [> ul lij to, will Ujr i th fame, and re¬ 
turn the t itfj it exjoj a v\nic.h i filed w th jdui 
cl rk 11 LOjd N ^ I liC flicrilf in thde cafes 
exd<>'l& bt paid an txtia kc. 

li the d(.bt docs not txucd 50 . the court of Fx- 
chequer,on motioi, will order the money to bt paid 
to the plaiiittfF (ptuvulei /n (hut und ojts (iinount to 
that Jum)y upon readin^; the rtturn oi the venditioni 
0\ponas, 

If 



Sit 

If the debt is above 50/ then prepare a petition to Petition, &l. 
the lord* of rhe trc/ifur), niff that the monty 

“ l£%ud, and tnihefanhef the fierinm he paid 
to thi plaintiffy Ui T I futi faSt on / hts debt and 
“ eeJIs** A certificate of the tr^nfcript mult be 
made by the clerk in court under the petition, 
which kave at thtir < ffice ^ Jn. extra tS rejuijte foi 
ex^edttio t) t their anlArer is, a reference t) Mr. 

Chamber Iain, thur folicitir, of Ltnio/i*s I r, who 
will With great txpeduK n, on requelt, ordei vou to 
appear before him to iiiake out the plontift’s de¬ 
mand, he will rcruirt an affidivttof tne phintift 
that deman ), fworn oef re a pH"e, together with 
an affidavit of his having d«ic 1 n folicitor tne co^s, 
as by the bill of coiis inncxtd A ^ £r tne idion 
be upon n tes, IVL, or (rh ry co^t , be will re 
quire them to be pioducrd before him, and, upon his 
report whrtt there is due i »• me det t pcrhapi he 
may repoit the colU (f r t * dij e*io*tn , they betrg 
yivm ly tbt lor Is) , men fuc fm e vvu i t e chrk of 
iht tiealiiry, and ^ * n 111 to pn <'ijk thr k. n^*s fic»n 
manual, for the atm-r C) gentril to c nfent on v’wr 

nio» on, “ tlft *’} mj> miy f d cxir to tie 

“ piann ffJ Aftei ih k n s fi ri maninl is ob¬ 
tained, ^ \e brief to c ) 11 1 1 , v th icf r ro move 
the court of i \chte]uer, “ t! 2 money rttnrned 
** upon tL ven In 1 e> popi ^ t h r fj- of Mid- 

“ (11 ft X,/■" prt// / tf \iio ^ive brief to 

thcattoiiuy entr<l “/(7 c if‘>rt p v him 2/. 2 s, 

ckik js hd And, on lueh me ion ai d (onknt, the 

L( rt will or J< i It to be paid cn»Jin»U 

1 he ckik in couit then will draw up the ot Icr, 
and feal a Jdl vna tMl e 1 in c j i t »r tl e fluriffi 
to |)^y '^he rtion ) t > * 1 i* ni 1 hvv Ml, which 

pi 1 itifi may Je d ^ t u, ’ fr s ofhc , md if not 

^ \ d, ni V m i\L jr n i ? hn iit 1 unff him. 

Gie t thv, I h J tf h r , of f;./(V-r j-ct, 

y>ji, ^1 ein|! vve 1 m muI li 1' )ou ciiife 

A L^e^rd «, 1 - e f // / , in i ui count,, 

menlia , t > b d i r eJ fn n ( r i*< Ltndrny v, 

“ hunfjiohu ^ -2 n t ijj'‘t( ountyeou'% 



until, scrorcling to the 1 iw and cuflom of our king¬ 
dom of hngland^ be beouthwed, if he dues not ap- 
pear , and if he dues appear, then take him and 
iaftly ktep nim, fo that yv u may have his body be¬ 
fore our )U^KC^ at Utfir in hfttin d ys of 

hafhr^ to anlwtr to John Denn <f pi a, r^r that 
whneas (hete tnjett th w!ou prtc tJ rbc faid 
'fotn his damage of oc/ as it i I ud , id wnerc- 
npoti \ou did m lair p (i fthi Tetbtu v*' 

ihe pluries), make return to oi r juftiets, thutne 
fatd RiJmd vi^as not founi in \oui bn iw ck , and 
have you thtre this writ Witnels, L>c. 

1«) be 1 gntd by the c M^vottr, pay him accord- 
ing to Icii th, and feil 7 1 
J*ro£liirai on (jrtjtt the T. hnd, L/C To tht flierifF of ^ItddU- 
ft\, giu imp Wncicas nv our win, we lately com¬ 
manded \ tni, T n It ) o 1 c julv, is ,,out H Fii ft, late of 
iP’epmtnuir, in )oui c unty, nifrchint, to be de- 
tiiandeu fi >in county coirt to touniycjiirt {if vi 
Lond m f)om hufhng t h fting ’j, until, accordin^^ 
to ti c law and cud)m of our kingdom of I fit^luna, 
he be outlawed, if hu fhall not appear , and ti he 
Ihoul i ap[ ear, thtnthuyou fliould take him and 
keep li.m lift, fo thit you might have him before 
oui jultiets at IP rjhmnjie’', m hitcfn day* of Lafin, 
to anlwtr jdm in ae rta n pit iof trefpalji jii 

the cale, to thv-damaj^e of the fail fohn, (f 6co’. 
as IS fad, \\ c command you, thit ace rung to 
the ftittite madi in the thirty fird year of il e re _,n 
of Lli^iteih, hte queen of Lni^and, you caule the 
faid Kicbaid to bt proclaimed tbrtt fevcral days, il- 
cording to the forui of the laid flatutt, one f i vvi ich 
proclamations t > b* 1111 e a- or near the moil: uiual 
chuich tioor of the nfh where the laid Ruhard 1$ 
an inh burnt, that he render htmfrlf to you, fo that 
you may 1 v his btdy b fort our )ui ices at //i/f- 
rntfitet^ a*^ afui, i tine, to anlwti the fiid 

'John < f tht plea afortfaid , a id ha c thtit thia writ. 
Witntfs, Lc 

To be ijjjned by the CM^ente*', pay fcaiing ^d 

(sect <[e 


\ 





Third, ift. o fhe fliftiFof Middle ^petialcapja-iit- 
{^rcetn? We connntH von, That you ofnit *‘‘8**“”*‘ 
not by reafon of iny liberty m your bi fiwick ; but 
that hy the oath of t^ood and lawful men of your 
county, you diliKcrnly inquire what c^oods and chat¬ 
tels, lands and tenements, Richard Fem^ late of 
IVefiminlhi ^ in y >im county, merchant, hath or had 
in your hniiwtck on the d tv of Ijfl 

pad, or at any time affciwards, on which div he 
was outlawed in your county, at the fuit of *John 
DthH^ in a certain p^ca of rrc/pais on the cafe, to the 
laid /<?/ ; D nriy his dT’T’c;c of 6o I as you have 
returned to our | .llicc^ (one unit lince j and by 
their oith caufc the lame to be extended and ap¬ 
prised, accord I PC'to the trut viliics thereof; and 
wh''^ vou hnd ny that inquirv tiKc into youi hands, 
and kiCp fa<e, fo th tym in wtf to uurjuftices the 
V dues and ifluts th r o* , rnd hav ry fo (xtended and 
appia fed the fime, \sh t \oii Ih 11 have done there¬ 
in, mak" known to our )i ft cts it JJe V on 

ditnniM}) mkI plainly under 
your fed, and the fei’s of ilioft, by whole oath you 
in li ha e midi* the evM.t and appraSemtnt, ^nd 
for that tl p ( irl jv/i 'f I lomt 1 1 itnl jf, and runn 
up and <1 >k» n irom } J < e t > f 1 itc in \oui Count/, in 
contfp.pt of { I Mid c , an 1 III I r ’ due of our 
c-own, as w itt i ii irmed , We c r nand \oj, 
thit yf ii tak the ( fJ /x i/ //S vshift (Mtr he bi. 
ooifiJ' 1(1 \our cot nf), as well vulliin a lib fiy a** 

With Jilt, ' pd keep n n f iff Iv, f > to it jou may have 
hiPi fore oi r J iftiCf s ■qt Fe' i ' i at the ifore- 
f I 1 1 ' , to do "nd r c t \v ■'ir om I iil co'i't of 

tie Ht , h fh M in this rdc>ij i.uit, andh'nexou 
l.if r this Afit. Wir 1M , s. <. 

Vv Ilf n t If • qo Mill Kturnt ^ I* th** flid iff, iminr- 


Tt'’'iidfri ff L if, 4. r u* • ^ 0 rt IS rcturntO 

II to tn f ' ' .1 ’ f I < n if n» df be r**- 

t irn' 1 dll fill in ( I i > the oml ivv d, on appli- 


) o re uroed, 
he are debcv 
o itia w, 
r I mb 


cation to In y X ' / i / /r ib . s to Inch ptr- » 
fill “ fj {htu rii fi, y f ( Anir / ^fl,i totlave 


** Jam / * // / // F i,** 

foi 
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for when the inquifition has returned the outlawed 
to be poiltfled of any goods or land*, the property of 
thofe gO)ds belongs to the king, fmce the outiawtd 
being out of the k.ng*s prott,6bon, cannot enjoy ^ny 
thing} and the profits of the land are to be <e«zrd 
into the king’s hands; but the lands themielves aie 
not forfeited, unlds it te in capital caftc; nut m 
other cafes, the profits are feued whi tf the p^rty 
continuts outlawed , and therefore the tranfcript of 
this record is fent into the Kxctu quer, that the court 
of ordinary revenue may h^vi ir m charge, but tnc 
court ot Exchequer ufu..llv grant ii.cu**cdtam to lucU 
p^ifon ah fued out the out! wry. IlatJ. 422. Catih» 
441. }e!j, 19. JI4. 

To the t Iloncurnble tJe Lords Csnmijfiont.^ s of t is 
jl ] y'sLteoJury, 

Hhe htmole petition oj A. B. 

Petirioij to th That i^tumr IFenn^ late of We tPivider^ mtrchanf, 
beingjultly indebted unto your p^t ifi tr in the fiim 
of 5c/ upon a proirilloiy note of hai.d, bear ngdate 
the 22d dav of June .778, and alfoii 50/ fer goods 
loid and delivered to thw faid ii. jP. jour petitioner 
wis obliged to outlaw him for tne recovery ihcrc- 
Oi. 

f hat a writ of capuis ut la^aium having 

ifiucd age'infl: him, o'lt of his m-tjeitj’s (ourt of 
Common PI is at It'ejimn the iuitcf >our 
pttitionei, an iMqudition was taken thermo , by the 
ilieiitFof AIdidjtx, whereby certa n goCd** and ch it** 
Iti*' t'* t i a' c of 150/. \jHre fet fbiih th tubdam 
vf the vquijuon\ wt'^c by the lanf fherift ft i? d flhd 
takt n ip:*) *• IS l\l tj U*s hands, vi inch vilaidii- 
qu jl icr tr t n ltd in.o his Majelr\’r cou^t 

of 1 xd equi r, at JPeJin rv /tr, a vv 1 't of i. ui,^m (x- 
iltu d out *' the fnd to'iri, whi..cfii tic 
fai.1 fh>.r ft hatii returned, tiut he h is bs v rtuc 
thc.tof, 1 lid the gooes (tr<d chatr>-!d m the fud wire 
men|;iO'aed,.foi the lum of /. b'tng the dearcfF 
price ge: fur the lame 3 wh.ch monies he 

bad 
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had before the barons of the King's Kjtchequer, at 
the day in the faid writ mentioned, ready to be paid 
to his Majefty’s life. 

I'hat your petitioner has been at great expence in 
the faid proce^ings; and as his Majeity is not con« 
cerned in intercity but his name only made ufe of by 
your petitioner for the recovery of the faid debt. 

“ Tour peiitimtr therefore humbly prays your 
“ lordfhips, that his Majefty's attorney- 
general may be authorifed to confent on 
behalf of his Majefty, that the fum of 
“ 125/ maybe paid to your petitioner to- 
wards ratisfa£tion of the laid debt and 
“ cuffs." 

Jnd your petitioner Jhall ever pray^ &C. 

Ti^fe are to certify^ That in term, in the Certificate of the 

twcntv-fccond year of the reign of his prefent Ma- 
jefty King George t\\t Third, a tranfcript of an out¬ 
lawry was returned and hied in this court againlf 
Hichatd Fenny late of IP'e'iminjitry in the county of 
Middlefexy merchant, outlawed in Middlejesy at the 
fuit of y. D, in a pica of trefpafs on the cafe, by 
which tranfcript it does appear, that feveral goods 
and chattels of the faid Ruhard Fenn were feiaed 
into his Majefty’s hands by William Gilly Efqj 
and mUiarn Nuholfony Kfq; then fheritf of the 
faid county of Mtddlefexy by virtue of a fpeeial 
capiat utlagatumy in the (aid tranicript fpccihed ; 

And J fuither eeritjyy That a writ of venditioni ex* 
ponas has ilTued, for felling the faid goods and chat¬ 
tels fo (eized, whereon the faid flienif hath leturn* 
cd, that he hath fold the fame for the fum of 

In the Common Fleas, 

John Denn, plalniilF, 
and 

Richard Fenn^ Defendant* 

^ohn Denny of, maketh oath and faith, That Affidavit, 
the above named R. F. is juftly and truly indebted 
unto this deponent in the fum of 125/. according to 
the annexed account, and for coils paid to Mr. 

N n G, a. 






goods br tsken 
af aw'V 
reseifr , iefend 
am •ball be re- 
ftoftd to them. 


If fale js madcj 
tlfc ti he (ball 
• ve till. pcO 
djt < 


r»e^cnoiiit <n» 
n< t br taken on 

i <>f-iffj 


G, C, this deponent’s f »h i' *n profecutlng the 
outlawry m this cau c it faid R 

If the oodb of the peif n t wed be taken by 
the (litnfF, Olid aft<r the outlawy is rexerfed by 
wnt of error, the defendant- fhall be re-ftored to the 
goods a^rin, bccaufe the (herilF was not compell¬ 
able to fell theft a.oods, bur only to keep them to 
the ufe of the km » 5 Co. 90. 1 Roll. Abt. 778. 

Cto. hltz 278 lyn jci. 

If a fale he made of the goods under the eaptas vt- 
lagaUi M thi. defendnT' will be entitled to the mo¬ 
nies arWins; by fuch fale, after dediiflng the ex- 
pences and fees, if a term is fold, he (ha 1 only be 
iiititled to the nunr y anfing by the fale. Cro. El%%% 
278 Lyre v. // oo t 

The defti 1 iiit cii not be taken on t Zv iiiy upon 
a oaptai utli^atun^ St i icy Car 2. c. 7. inou^htbc 
court will not aitacn the fter fF, but letvc the de¬ 
fendant to his remedy given by the Ibtute. 


Of to 0^p:rf ie the Exigents and re~ 

Z€ fm if Out' zjry upon the Common O//- 
gtthily cf ..ic no bail ts rtqutred, 

oia,.ptarig 11' thc def ni'inf- his notice of the exigent, he 
may apply to Mr Medd -Uitofty No, 8. Holborrt 
CjUTtf Or ) i Ilf ^ thc cxij^tiiter, who w ill make out 
a Juperjeatas thcit >n , py 9J 41/. figning, fcal yrf. 
leave thc fame at the fhcriff’o offi e, pay illowmg 
Qi 4ii and thire 10 app* arance entered with the 
SMgtnUr^ the fiipei *\js bci )g made out by him, is 
t) Id iiigil r apo rince Baut i 

N B in tile ..Ice of this couit, the defci d- 
ant has ai' Ind till tli*; quarto du foB to appear 
ic th V ^en*, R p. Cj Biatl C i*. 28. luhat 
a .1. as uBi tun rim be nude out till tnc day 
aficr tnc t^au/io du pod JB exigt A, 

If <. ’awra. If the defc.i ’ a. dc icturned ouJawed, and the 
i, /lev-fteat cxigciu h cd, he h s a ri he to icvtr'e fame at his 

hsownfxience , 

onconiTonap* owii txpeiiCi., c;n enteiinga commoii appearance an I 
iraraite. pay iicnc Of coils BatfiS ^2 which i chink fhould 

2 be 
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be done on application to a judge for a fummons for 
that purpofe, and on delivering the order and re¬ 
ceipt loi the cofl:> taxed, Mr. Lickbarrow enters the 
reveriaL 

Of appearing to fuperfedc the Exigent^ and 
revirftng the Outlawry on a Special Original^ 
where an /JJjidavit has been made of the Debt. 

IF the defendant has not been outlaw^ed by the Biii to 
fherifF, “ or the exigent has not been jn^nedy' he may, 
bv applying to the exigenter^ put in Jpecial batly who 
611 $ up the bail-piece, and t.>kes the bail to a judge, 
and notice muft be given of fame, and they muft 
juftify, and a fuperledeas fued out, or the fherifF 
may goon. N. B, The notices aie the fame as in 
other cafes, and on receipt of the rule that bail arc 
perfedicd, t\ic exigenter makes out a fxperjeJeasto^dLy 
the fheriff* from further proceeding. 

But if it be bail on the eapias utlagatum. The like to tlic 
the defendant's attorney muft apply to the clerk 
of the outlawries to bail fame, who will 611 up 
a bail-piece for that purpofe; take the bail to a 
judge, and afterwards perfc£l: fame; thtn apply for 
a fummons, to fliew caufe why, upon payment 
of the cofts, the outlawry fhould not be reverted j 
and upon producing the rule to a judge, that the 
bail aie perfected, he will grant an order. N. B* The 
cofts muft he forthwith paid, and receipt produced 
to Mr. Lickbarrow^ fo as to entitle h:m to make out 
a fuperfed>>as^ and the entry of the rcvcrfalj pay him 
about 2/. 45. lod, 

Tlie bail upon 1 capias utlagntn n in this court are 
for the debt, and not to render. B,ams 

The antiLiit mode of practice in this rouit was, 
that the defendant P'i^ht appeir beloie he was out¬ 
lawed, be the debt never io gp Jt, by fuperfeding 
the exigent^ and paying the planmfr's colts; but the 
following rule has now provided, ‘Ihut whetc 
“ davit is made of the debt, the defrdant flnill mt be 

N n “ i*i 
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entitled to a fuperftdeas* tinlefshe putsin andptrfeSfi 
« his bail:* 


Eader Term^ in the lift Tear of the Reign of King 
George the Third. 

IThereaSy as the law now flands^ a fuitor, in care 
his caufe of a£lion fhall amount to the futn of loL 
and he doth proceed to arreft the perfon purfuant to 
the ftatute, and the courfe of the court, and the de> 
fendant is thereupon arrefted, there can be no ap¬ 
pearance but by putting in fpedal hail, Andwhete- 
as a pra^ice hath prevailed in this court, where the 
defendant abfeonds, toavoid being arreiled, and can¬ 
not be arrefted) although all podible endeavours 
have been ufed for that purpofe; that neverthelefs, 
before he is actually outlawed, he may obtain a 
fuperfedeas on a common appearance: which pra6fice 
originally obtained when the defendant was liable to 
be arrefted, without a previous a£ridavit of the caufe 
of action; but that being now necelTary by law, it is 
unreafonable that the defendant ihould defire fuch 
advantage from his own fraudulent condudl. This 
coart doth therefore erder^ That from the firft day of 
TrinitylQtm next, where the defendant fhaM abfeond 
to avoid being arrefted, and cannot be arrefted (al¬ 
though the plaintiff' Jhally bona fide, have ufed his I cjl 
endeavours for that purpofe)^ a fuperfedeas fhall not be 
jll'ucd to ^^Jiay the proceedings to an outlazvryy u 7 iUji the 

defendant Jhallfirft put inJpecial bail;” And that 
the writ of fuperjedcas thereupon iiTued, in cafe fpe- 
' lal bail (hail not afterwards be perfeiSfed according 
fo the courfe of the court, where fpecial bail i. re¬ 
quired upon arreftc, (hall be void, and of no efteft to 
llav the phinttff’s proceeding to outlawry, bur the 
fame may be t^one om with, from the time of Inch 
default, as if no appeaiance had been entered, cr fpf** 
cidi bail 6Ied, and fhall not be deemed irregular or 
erroneous, by means of fuch interruption of the pro¬ 
ceedings, by putting in Ipecial biil, .ind not after¬ 
wards per feeing fpecial beil as aforcfaid. 


Rule: 



Rules of Court refpeSling Outlav^rtes, 
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NO outlawry, after the death of the plaintiff, No outlawrf 
fhall be revcrfcd, without the defendant’s appearina:*^' 
and putting in fpccial bail (tf the ad ion Jo tiqatrti) till ap- 

to the executor or admintftritor of the plaintiff, oi ptanncc on !>a i. 
to the hufband and wife, m cafe where the wife, 
whilft a jeme Jole fued the defendant to an outlawry 
before marriage. Provided that the plaintift’s attor- 
torncy to the writ of exigent or copras utlagatunii do 
within fourteen days after notice to him given, of 
the defendant’s intention to rtverfe the outlawry 
(dthzer *) the n me or nanus of the executor • «not 

or adminiflrator of fuch plaintiff or plaintiffs de-'” **‘* *■“ “• 
ceafed to the properprothonotary RuieT. 2 Jac* 2. 

By rule T> 33 Car. 2. No dcLiidant who, in Upnn irverfine 
or after the month of St. Muhuel next coming, n’ldiV a 

be outlawed, and who ihall appear and leverfe ihCrnthVng exce^! 
outlawry,fhall, upon fuch rcfula’ypay for cods to the<rg the uTujI 
plaintiff any Aim of money exceeding the ufual cofts^*''"' 
of the emgent in this court, together with the Ane to 
our Lord the King, upon the ortgi lal ttnt^ if any 
was paid ; and that all further coft^ fhilJ rcfpited 
until the time of figning judgment for the plaint ff. 

And that every defendant fo outlawed and revelling if pn- 

fuch outlawry, if the plaintiff Ihill not proceed there-t»n‘Ao 
upon within two tcims next after notice of the 
verlal thereof, Oiail have cofts to be taxed by the 
prothonotary. h/d. 

And for the better execution of the p’-ocefs of 
uutliwr), to be junde and iffued by a.id out of this 
ccutl, and the prevention of divers abufes by ne- 
glewl ot the fame, and for the bett<r regulating of 
the rcverla! ot outlawries, It ts ordered, f hat upon No fufprfeaM* 
every wilt of r, which fhall be lued of 
this court, from and after this term, if JupetJideas 
be not put in thereunto at or before the day of ap¬ 
pearance thereof, that no /upetfedeas (hail by any 
iheiiff be allowed to any fuch writ, until the de¬ 
fendant fhali have paid unto the plaintiff'', or his at- 

N n 3 tor.nej. 
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lorncy, or left in the court, with one of the pro-r 
thonotarics thereof, the tuti and juft cofts of fuit 
therein, ij. T. 2 Jac, 2, 

Special bail And that upon revtrfing all and every outlawry, 

'*1 **V*the party defendant which rcverfeth the fame, ftiall, 
amount to lol. before the ret erlal thereof, or zny juper'tdfas mzde 
thereunto, give 4 ecial bail, if the fum of money, 
or damages exprelTtd in the original whereupon the 
exigent is awarded, fhall amount to the fum of 10/. 
or upward, and pay to thi' plainti^ or his attorney, 
or Itavf 111 the court for him or them, the full and 
juft cofts of {uit to the exigtni as afoiefaid Ihtd. 
Where Mhcr And where the plaintift, by v irtuc of fuch out- 
coft (hall be lawry, hath taken an inq ufition, and extended in- 

beforeceiuficate. to the km^ s hands the goods, chuttls, landj or 

tenements of the outlawed perfon, and returned the 
fame into the luen further )uft and rca- 

fonablc cofts ftiall thto be taxetl by the prothono- 
tary, and likewi/c pod to the pljintiftor his ittor- 
ncy, or left in couit for him or them, as the plain¬ 
tiff hath bteii at in ukit g and prolecuting the fatd 
iriquifition, before any certificate of luch reverfal 
ftiali be made by the cierk of the outlawries m that 
bthdlf. //id. 

ih-riffs n ‘ to And for the pievi ntion of the great and common 
abufe (h^rifts olhccrs and bailitri, for enlarging 
fufcrfe i . ptrLjns arrtlicd ujon nt/agatum^ befort judg¬ 

ment, vcithout a lawlu fupetjcdius m that behalf 
frit deli/cicd unto him 01 them, that upon affidavit 
thereof, every pet (on offending therein fhall pay 
the fum of 4C.f to the party grieved, who fhall 
have an attachment of courfe againft fuch fhtriff’s 
officer, bailift, or j ^-rty offending, for payment of 
the fame j and the party or parties fo offending 
fhall iikewifj un lergo fuch other puniftiment as 
bv the court lhall be thought fit. I/uL Vide R M. 
IO5. 

Sbm(r»not‘o No ftier.ff, under flienff, fJc. fhall fet at liberty 
aiftharge any pctfon taken upoii any wnt of ca^^ias utlagatu /, 

on o *hwry HOf difcharge the ’arids or goods of an pcrlon out-% 
without fuper- lawed, by them lti4;ed upon any writs of lapia^; / 

lagdVth , 


fuperfe i 


fe4ccs. 
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lagatum^ without a lawful fuper,eJeai under the feal 
of the coujt, to them delivered, for fuch difeharge. 

Rule H. 15 ^ 16 Sar. 2 . That no fuch Jupet<’ 
fedeas he made or ifTued out of this court, by any 
officer, cleric, attornev, or oiinifter of the lame, 
without fufficient bail being firlt taken according 
to law, and former orders and ufages oi tins court. 

Ihhl 

Before any allowance of any writ writ of error, Bui tob? punn 
or reverfing of any outl^^^r\, be had, by p^*T or wn..« 

othcrwile, through or hyuanrot any 
to be had or made, accordin j; t > »Ij ’ flalutt, th oe- jn, ar.) oJl- 
feiidant m the original adtion fhall put in bail, *’*'*^y* 

“ nA only to appear and an’uer to the plointtjf in tle 
“ f^inut Jtutj in a neiu aflion to bt cnniutitied by the 
“ Jiiid plat'ii^ffy for tie cau'i nienti md in the pi ft 
atlion, but aljo to JtAi^fy *f i tontUmniUon^ if the 
plantijf jhall begin h s Juit leforethe end oj tivo 
“ tenns next after the allonmg tl 'Vini of error^ ot 
“ othcrwfe avoiding of tht (aid oat'aa y.'* Rule AT. 

IZ G, i. Vide I 31 Luz. i. 3. y. 3 On al¬ 
lowing any writ of eiior to reverie any outlawry, 
the defendant mull enter into a recognizance, to 
“ fatisfy ihi condemnation monnf^ according to SuA^ 

13 £//*.. i. 3./. 3. R. AL izGtv. I. Rtp, cf Caft 
of Pratt, u C. P* 29. 


# 


Order upon Otiilawties tranfrihid into tie CoHit 

of Exchequer, 

WHERE any outlawry fliall be tranferibed into Oijtla ^rics Cra't 
this court, and procefs made out thereupon, aud 
afterwards fuch outlawry fliaJI be reverfed, before chequer i 
any judgment fhall be entrtd for removing the toil» u 

king’s hands, and the party outlawed reftored to his*’**’***’ 
pofleffion, the profecjtor of Inch outlawry fhsll be 
paid fuch coifs as fhall be taxed by thiir Aliiellio 
remembrancer, or hi*, deputy for the proeceilings in 
this court. Made a rule of ibis court. Tl i I!', 

13 M 


(( 


By ^tat. 13 3. Stat. 2. c. 2. f, 4. “ No 0 

IherifFnor under-ihciiff, nor any t fficcr or mini- ” 

N n flcr, 


ir{,t 
U/0 t 9 



Dtittatnci). 


SS* 

ea. utlagaf* un¬ 
til he recntes a 
faperfedets^ 


Pioee^dingi 
ftaid on the out 
lawry on ,> y 
mere ot th 
dt-bt and co Ifi 


Proceedinf^ 
find un t] exi¬ 
gent, cienaant 
becomii g a pn- 
fonci in utcFlcct 


Oi t awry com 
irenced during 
de ea -nt a refi¬ 
ne ic>* in /re and 
revet e-* 

Tho dftendaot 
apptiTS public!), 
yet k nping out 
t* k ay of ar« 
refi may be out¬ 
law pd. 


ftcr, (hall diftharge any perfm or perfuns taken 
“ upon any writ of captas itilaraiiwi^ out of cufto* 
•'* dy, without a lawful fvperftdeas firft had and rc- 
“ cc'ved for the fanip.’* Vtdt R.IJil, it) Car. 2 . 
Hde 4. & JF. M. c. iS. /. 4. It is thought 
the (henff-, altho* this ftatute rt-lates to the King’s 
Ilench, may take bail upon the captas utlagatum in 
thiji court {vide 2 Cramp, 62 ), witnout ,).JuptfJtdLas^ 
to appear, and as the ftatute directs. 

I 

C ft) dtimmned in this Ccutt te^'pc^fing the />- 
ftcrance to tfoe ai d oj reve ]wg .t e 

Ouifaz^iy ^hoiil t^ior, 

A wm • L feduis to an alkcatu) to the et 
' coi 1 1 n >t I 1 in till ni( r 1 1 ef the day 
w lit LOU the tid)'‘u, / w i" Ktj ) 1 )k It bting an 
ho!} d but was hal < 11 1 brou t to tne (ht- 
r fl 'o office in Lon I'^n^ about «n no 1 «.fter tne de¬ 
fendant was ret rxicd outi iivud — e procttding 
t\ab by I )fcpl I rij.in I , wO ch req nrtd bail. Mo¬ 
tion and rule w i to fhtw ciufe wh} the defeiilant 
(hoijd not have i-ive to fuprrfedc the ex on 
payment of cofh. Ordered, That piocudmgs on 
the outlawry be ftajeJ, on payment < f debt and 
cofts wuiin a rnoirh , but 11 df fault, the rule to 
be difchai ud, ^ lu j Ian t ffi at I ivrty to proceed ot\ 
the ou Idwry Pn**’es j?o, f Ial, \ Fo\. 

It iipj^caffcd, tn i» penjui^ the e t n ly defendant 
■ was a priloncr in the gaol for the tit) of lork-, for 
which re-lion, court ordered the outUwiy to be le- 
verltd Without ci Ps, upjn defendant entering a 
Cl. nimon appcnancw*. Buims 221. H^dty v. //rto- 
Jom. 

Outlawry commtnccd and proftcuied during de- 
fLiidant’s reliuence m hel hd, (hall be itverfed with¬ 
out bui or app arance. Barms 32 

h.otion to reverie ojtlawries tn common claujum 
JregttSy at the plaintiff s txpenee, on affidavits ot 
defendant’s public appearance and dealings, fworn 
by thcinlelves onl), ptr lur. Let the rule be en¬ 
larged till next teim, that the plaintifl'’s attoriuy 

7 n\A ), 



Diitlatots* 


sss 


Bn 


may, in the mean time, make fatisfa^^iOO ta the 
parties. Bat ms 320. 

If defendant goes beyond Tea after the ujie o/lfdefM-JantrMi 
an exigent, he miy be regularly outlawed. ,^eXof«*gentr 

3 ?^* imv beo j l«»ed. 

Where the outlawry is not fpecial, defendants o tiawry not 
ni y r veifc at their own expence, and payment ^ >i, majr se¬ 

tt cof^s c « temmon appearance, if before tran*''^*^® 
fci ' M into the hxchequer, common cofts to the 
t , if after, cjfts to the time of rererlal. 

r 4 - 

ru defendant is returned outlawed, he may B<-fore d- Jant 
fuf }ji.L the I on appearance and cofts, but ‘ 
a^L r, thcie i ull: be ban, u/ht are bound to pay the 

0 ey^ withojt option to render the | rincipal > ^ r# 

Bines lib ■ 

O u il tb p«y, 

1 he I rt will not 11 ter^erc in a fiimmar\ way to (. ,t ^ 
fet afide the o it iwr' for want vi pi f I n rti ', but 
w II put the defend int to hi writ of eiror, Lv le J*' 

323 

Pioceclincjo ur lo to be ftayed, becaiifc the 1 
phintiftdied aft r ih dry of r uilawry, but before^/ 
the return,ib 1 pitienUt»\e may p'occed, 
il fo advilcd, Bitn s o 


In debt on bon 1, iff dmn /"//, the hufband r 

ii gone lb t ad nd > al \ , -nJ the wife, tnooph f'v ^ 

flit ippciupu liciy, IS wiiVb 1, thf outhwry i^aiiift [ 
her flnli be 1 did » 1 motion , oat {_ood taken 1 
on a cap utlt /r, null bt dten d the hufbiiiuN, ^ 
though fworn to f hti 'piraf »od , and if (h''| 

Im" an equitablt 1 nt, (he n ft ly in cqiJi*’y ( 

7 II tls 111 hjo \ Af J an Iff ijo 

Ify ///*// 1 70 / ) f I in fnt pioce s, [ 

and a/tet fxirmtt 11 i < fo c oi*ht ; mar»its, 1 
Djrt will n >t iiu< p>'cii i fumiii r wav, *.s the 
inirria^e was aft r the £\i^ctit hat m I it 

V Ihinjiet . i 

lav ry I 1 1, ro t tfv led to J j of 

If a perfon pro uicv mother t > be o tl iwed elan- c e c oot' 
1 Itinely, who appears openly and in puh lek, th*^ ' 

eoure 
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£Dutlatuts. 

court willy on motion^ oblige fucb perfon who pro* 
cures the outlawry, to reverfe the fame at his own 
cofts; but if It appears that the party outlawed had 
lurked backward and forward between two counties, 
and that the perfon procuring the outlawry had 
dealt openly, and had been regular in fending down 
the proclamations to the Iherift' of the county whi“re 
he fomrtimes refided, the court will not interpofe 
in this fummary manner, but leave the party to his 
ordinary remedy by plea or wiit of crior. 2 Fent» 
46. 2 Jon, 211. Comb, 19. 2 Salkf 499. 


Of reverjiftg the Outlawry by Writ of Ertcr, 

A WRIT of error to reverfe an omhwry in 
any civil cafe, is not often heard of now, as the 
party generally comes in and rtvirfcs it by motion, 
»nd faii>fies the debt and cofts, rr jufttfies bail to 
appear to a new ongm.d *, 01 if fp^cial bail is not 
required, enters a common appearance; in which 
cafe the outlawry is reverfed of cour(c before a 
judge, or m court, by confeffion of fome trifling 
error in the proceedings, as the omiflion of any 
letter, irregularity in «ny of the procels, want of 
proper addition, want of proclamation, want of 
filing the writ of proclamation, or, in Ihort, any 
trifling matter whatever, whicii in luch cafes is 
iifually conkfl.d by the plamtifF. For as the intent 
of proceeding to outlawry is aniwered, either by the 
payment of the debt and cofts, 01 by having good 
bail to ftand the ivent of the aiflton, any objcdiion 
to the reverfai of the outlawry would be idle and 
nugatory. 

Mow to apply When a defendant, to reverfe an outlawry, 

#pr t wnt of jg obli^,f d to (ue out n aiSIual writ of error, he muft 
appH to the proper cuifitor for the wri% who, on a 
praetpt being given him, will make out fame. 



When 



tsiltlatotg. sss 

When the wWt of error is duly made out and 
fealed, the defendant muft get it allowed by the ^ 
court, on which allowance the is fubfcribed. 

If the error is in the exigent or return, or ^lloca^ 
fur, or in the writ of proclamation or return thereto 
(having fiift put in bail according to the ftatute), 
or in any of rhe proceed mg'-, be gets a copy there¬ 
of, and fpreadb the whole record, and affigns the 
crior^ in this manner; 

Aircrwards, to wit, on next after Aflignmcnt^ 

ill this fame term, comes here the (nd C, D. by ’ 

his attoiney, and immediately fay*:, That 
in the pronouncing < f the outlawry aforeLid there 
is nianifelt error in this, to wit, that the return of 
the faid wrir of exi^i facias, and alfo the laid writ of 
allocatur, arc infuflicicnt, invalid, and vrid in law, 
therefore in that there is manifert error. There is 
error alio in this, that no judgment of outlawry, 
upon the writ of allocatur aforefaid, is returned; 
therefore in this there is nianifeft error (and fo on’ 
afligning the error or errors, as they happen to be}. 

And the faid C. D. prays the writ of our Lord the 
King, to warn the faid J. J^, to be before our 
faid juftices, to hear the record and proceedings 
aforefaid. And it is granted to him, ^V. 

if the plainiift' docs not appe<.r and confefs the 
eriors, the defendant mull fue out a Jcire facias ad 
mulmidum enores, isfr. j and upon two nihils re¬ 
turned, the touit will reverfc the outlawry of 
courfe ; but if the plaintiff comes in voluntarily, or 
upon a fire fed, and does not confefs the errors af- 
figned, but joins in error, the defendant muft make 
up error-hooks, and proceed to argument and judg¬ 
ment, as in other cafes of error. 

Of declaring the Outlaivry revejftd or fupsr- 

fededCiL 


UPON the reverfal or fupcrfedlng of the out¬ 
lawry, and the defendant does not pay the plaintiff 

his 



his debt and cofts, he muft proceed to declare, the 
defendant having upon reverfing or fuperfeding the 
outlawry, put in fpecial or common bail, as the 
cafe required, to appear to a new original. 

Upon appearing and fuperfeding the exigent, the 
plaintiff niuft declare within fix or eight days after, 
otherwife the defendant may give him a ruk to de¬ 
clare; and if no declaration comcb in within the li¬ 
mited time, the defendant may nonfait the plaintilf, 
and have his cofts taxed. Cu,hpL Sell. C. U. 84. 

So if the defendant appeal by jupe*j.tltas^ and 
will not take a declaration, the plaintiff may have 
judi|mcnt againft him by nildicit. Ibid. 

Rut where a defendant outlawed caiifos the fame 
outla.’i ry ti'' be reveifcd, the plain'iffhas till the end 
01 the fe and term., after levelling the fame, and no¬ 
tice thereof given, to declare in ; but if he does not 
procfcd within two terms next after notice ot re- 
verfinc the outlawry, the defendant fhall have his 
cofts to be taxed. R.. TV. 33 Car, 2. C, B. 

Wh-re the plaintiff docs not declare within two 
terms after outlawry reverfed, the defendant may 
give a rule to this effect, viz. That unief* the plain¬ 
tiff declares within four days after notice of this rule 
to him or his attorney given, he (hall pay to th^ 
defendant or his attorm y colls to be taxed. PraU, 

A?- ^ 7 ^' . 

The plaintiff cannot be nonprofled after the out¬ 
lawry revcrftd, for he cannot lofe that writ which, 
by reverfal, is become void, Prali, Reg. %’ji. 


Of declaring after Outlawry, 

THE declaration, after reverfal or fuperfeJing 
of the outlawry, has »\o need to be laid in the fame 
couiuy in wtiich the former original was made. So 
held on demurrer. 3 Ln>. 245. 

Where the original and outlawry wo’-c in London^ 
and on the rcverial of the outlawry, the plainnffde- 

claretl 



Ji&utlators, 

dared in SuJJe>., on which it was infifted, that thtf 
orij^inil being laid WiLotdony the plaintifFcould noC 
declare in the adtion in another count), though the 
caufeof adlion was tranhtory; but the prothonotarua 
ceitifving, that the courle of the court was, thatal- 
tho' the 0 laid in London tor the op u ling 

tliL outl iwiy, )et when the defendant comc'i r tne 
plaintii} may dcelarc againft him in an) other couiKVy 
be the adlion local or tnniitoiy. And th<=^ ttai, 
r. i6 f 4 giving the plauitift jnurailv 
» pc wtr to commence a new adlion or lait, vc I in a 
)Cir after the outliwry rtvtrfed, the plum a mac 
do it in this cilt, to warrant h.s dcclar tion ocli- 
V red within thecourfe of the court, Ajij the p ai.i- 
tift had judgment. 2 Lromp 70, 

Kv the 21 Jac 2. c. i 6 y 4 It 1 ciiic^-cd, “ That I 
if in any adtion brought by orij^unl, and the. i c- ^ 
fendant therein be outlawed, ai d Uf.ill aft^r le-f. 
“ verfe the outlawry , tl at then the piairiiih, hist 
“ hv,irs, executors, oi ai’ni'nifliatoi*, 35 th- ca 
“ fhall require, may commence a luiv ael n or ^ 
“ fuit from lime to time, within a \ear artfr Aich 1 
judgnKiitofouthiWi) revelled, and i ot afr ' 
And by the hliz, c. j. J, g. it is cn'’dHd,Tj 
“ That before ti w alIottanc.c of any wnt of cir r, 
or revtifing of any out'awry be bau by pit i 01 * 
olherwife, through or by want of any proehna- 
t oil to be had or made, according t > the form of i 
the iaid ilatute, the defendant in the ojigtnaUh^ I'' 
“ put in bail, not only to appear and anjwet t'' * t 
“ [Itt itijf in tbt fjtmet fiit^ in a mu/ aifton *0 it. 

“ <.o?miemcd i) thi jutdplunt^ J f tie (.atife menu /<• 

“ tdin the Jitj} lut q jO to j itnfy the coripviu-- 

“ tion, f the plaint}^ ft ad bt^ tn hts Jiut before the it d 
oftujo Urini Tuxi afur tht ullowing the t<jf etror, 

“ or otherivije avotdtrj of the f iidouUm,*y ” 

Upon luperlcding the t \ if plaintiff dehvt s 
a declaration, there(hould bw a 1 itice to plead, ani <• 
a rule given to plead before ju >ment, for want of *■ 
a plea can be figned, and def<aJaiit haj tn fuen r 
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cafe the fame time to plead as in other cafes* Barnn 
271, 272. 


Outlawry after Judgment* 

N. 3. TMi IF you have judgment againfl a man that lurks iti 
neant where thfr feyera] counries, jn regard you cannot regularly have 

againit him m more counties than one at 
one time, thv heft way is to fue him to outlawry 
' after judgment, t tr then you may take out as niany 

writs of capias utlagatum againft him uS you pit. fe, 
and this for a fmall charge; befides, it faves you the 
charge of reviving the judgment by fare factas ifttr 
the year, and you have an exigent imnu ’ nely af¬ 
ter the return of the ca,ja. without du alias and/>/K- 
ties, and it is faid, without a writ of proclamation) 
but 1 think otherwife. 

^he Method of fuing Defendant to Outlawry 
after Judgment, 

FIRST, fue out a ca fa, for the debt and cofts, 
as the cafe IS, into the fame county where the a£fion 
was laid, and get non ejl inventus returned by the 
fberilF; then carry fame to the extgenter of the fame 
P«>d.m.ti<»> will make out in exigew th«eupon, 

•IToqu. which muft be delivered to the under men fr, to be 
returned as other exisrents are. 

The exigent being c turned, the cle»-k of the out- 
hwnes will make our a laptas utlagatum into as 
many (evcral countie*i <iS you will, either in Fngland 
or fViileSy gtmral or Jpectal\ and if the defrudan be 
taken, he cannot be discharged without f^tisfadVion 
to the plaiiitiiF, or pardon of the ojtlawry, or re- 
verfingthe fame for fufikunt error. 

Superfeijwi up* George the f hird, Csfr. To the warden of our 
on re»-rf»i of pnfon of the greeting : U hereai H jy late 

•«tUwrjr, panfh of bt. George S)e Martyr^ in the county 

of 






of MidilefeXy Gent|pman, otherwife called F. 
of the parifli of St. Geot^c the Martyr^ in the 
county of Middleftx^t Gentleman, wa> lattly, by vir¬ 
tue of our writ of exigent^ to our fherifFs of London 
dirc^lccl, outlawed in London, on Monday next, be¬ 
fore the fealf of St. Mark the EvangeUft, in the 
twenty-fourth year of our reign, at the fuit of 
H. W, in a plea of debt for 90/. \ which faid out¬ 
lawry, for certain rcafons, our juft ices at Weflmin^ 
Jler elpccially moving, is reverfed and annulled} 
therefore we command you, That you wholly for¬ 
bear to feize into our hands any of the goods or 
chattel**, lands or tenements, of the faid F, JV, or in 
any wife to moleft him, by reafon of the outlawry 
aforefaid ; and if you have feized into our hands 
any of the goods or chattel , lands or tenements, of 
the faid F. (V, by reafon of the outlawry aforefaid, 
and not otherwife ; that then you deliver unto the 
faid F. W. without delay, the faid goods and chat¬ 
tels, lands and tenements, and permit him the faid 
F. fV. without delay, to go at large, as you will 
anfwtr the contrary at your peril. Witnefs Alex* 
andtr Lord LomhLorongh, at IVtJiminfter, the 28th 
day of November, in the twenty-fourth year of our 


f;ign. 

George the Third, i*rV. To the warden of ourSuperfe^deai<»• 
prtfon of xha Fleit, greeting: U hereas, we lately 
commanded you, That you ibould caufe to be dc-p*J'a* 
manded H* N. late of London, £fq. from hufting to 
hufting, unui according to the law and cuftom of 
our kingdom of England, he fhould be outlawed, if 
he did DOC appear; and if he did appear, then to 


take him, and keep him in fafe cuftody, fo that you 
might have his body brf jre our juftices at // ejlmin- 


Jier, from the day of Eajier laft paft, to anfwer to 
//, P. in a plea of ircfpars on the cafe, to the da- 


ma^^e of the faiJ //. of J jO/. Ly viitue of which 
faid wilt, the fa d il. N. was afterwards outlawed. 


which laid i utidwrv, tor want rf the return and 
filing of our writ of proclamation, is 'itogttiicr void, 
and of no foiCw nor cffedl in law ; And Ufhtteai the 


laid 



OutlatDtp. 

fai'd H* N, hath put in and perfeiSlcd bail^ to an- 
fwer the fa'd IL P, in the plei afoiefaid ; There¬ 
fore we commajid you. That if the faid H. N. be 
detained in our faid prifon, under your cuftody, up¬ 
on that, and no other occaAon, then permit him to 
go at large, at the peril attending the ncg!c£l there¬ 
of WitncfSj 


Slnfante. 

B y the common law, a male or female is calltd 
an infant till the age of twenty-one years. 
Co, Lin, 171. ; but by the civil law the age of 

feventeen years. Ibid. 

inuhat cafes infant may bind himielf to pay for his ne- 

beu liable, and ceAary meat, drink, apparel, neceflary phvAck, and 
whuaet. other neceUaries, and likewife for his good 

teaching and inArudfion, whereby he may proAt 
himfelf afterwards; but if he bind himfelf in an 
obligation, or other writing, with a penalty tor the 
payment of any of thefe, that obligation ftall not 
bind him. Co, Litt, lyi, a. And if he brings the 
materials to the Taylor, there is no need to aver that 
they were tuitable to his quality, Lat,\$'], Necef- 
faries for an inf.int’s wife, are neceirancs for him, 
but not if provided in order for the marriage, ^V/i. 
16^. ; and upon fuch contra^ by an infant, an aj^ 
fumpjtt lies. Lat. 167. Jon, 146. Pal. 528. Or, 
jf he gives .1 Aoj^le bill for money upon Aich con- 
if« % it binds h'ln. r Roil. 799. /. 20. Cro. Eliz, 

I Lev, 80. Til' court Aiall judge what things 
are neceflarv. Cro, 583. If goods not necef- 
fary are delivered to an infant, who after full age 
promifts to pay, he is bound. Sir. 69c. An infatu 
(hall be thargtd for a trtfpafs done by him. Contm 
Dig, 3. V. I/O, Sa an infant of feventeen years of 
age fhiill be charged for malicious words. Noy 129. 
If trranrorat- ^1 ^ Warrant of attorney be given by an infant 
torney be and aivjtlicr, and judgment is entied up thereon, 

the 




Slttfantsf* 



►'ip court, on motion, will order the name of the in- »n and 
fii t fQ bt ftrurk out of the wanant of attorncv,and 
(l alide the judt^ment as againft him. 2 Black. Rep 
11 ^^. I rat. Sir. * 

An infill'' IS to profccute a fuit by his guardian or J*®* roproft- 
b< 11 fncnd, tlio igh the term ufed is ptochun ' 

which IS next fri nd ; but he cannot defend by 
{ich next friend, I ut mufl: defend only bv guardian, 
b(L( luk the law fuppofe , thit wn^-tc hedcmindsor 
1 jcs for any tmn , it is for hi** bv,neht. And thcic- 
fort. t^e law is not f i Watchful in tint tak of the 
I II )ii ♦ tiLc cirf of his f lit, as wh'^rc he is lo be 

uef< n ic 1 , whe it he mi^ f id'’ n a loib , for th^ law 

Is fo c ireful, Ml there Ouald be prtjuditt do it to 
the infant, thit it will not fiifler «*nv perfo i but a 
giaidian t j dtlrnu for him, who miyr be < died to 
n nil t hv tb inf mt, f ir his r aiHj^tijiv.nt and 
bthav our thciv.<n. 

All thtrcMi ttiMc s ft rence, wihti in infant 
b ni . 1 n I li )v 1 n hr, and wlu e ni the 

n t, a 1 1 for the to fit oi nio hti . for if ne fues 

7) a o’. »*) II t, txnulorci i n nilt'*’;or, it 
jj’l n V r ic aki ltd for en i, b r?iirt it is fup- 
jkJ tor ‘ is ben nf, liosev^r, ^'^t he cin nave i » 

(iithculv, but fMtlMtCif,j 1^ lit It be givt u 
*’ 1 nl' hii iL f, h ainif ii ly il ’■ti 11 luiti by 
1 hiiev nr tf»or, bccaufe of ti p I’jnil ^lejjJ 

* ri,'' I" f r*. /. 


tr if an nMnt be joined w th oth , in luing in’’ ’ 

* 1 h'ti*- iin •‘•r, di '"inn w \ ’ hrou bt bv “ 

1 tiu , r r th y all in./.w oUt o u jeif n ni lav/. 1 V tc 

LtC. i-J-J b t j) t 

J> Ml ad enfrs h!**" n nf i is dcbjnJmt, n \a i 

‘ loii^h »t te in aP( ther’s n ht i u ihojgn joined ^ ^ 

iih oi'irr*-, he ninfl: (u i dim, lueive ♦ 

111 II a li *n< cd, p rf i , ci n \mI, ap-iiiift ■»n f* ’’f *■ 

fi 1 *, IT il upp if at on IV, it 's error. 8 Ca. 

5 > «' C) , I 

if in m< m V ihi 1’rt,.!»e to jir fi r an infant, ^ 

.*i.i enters i p r m , it i be iiiiei ’ 1 .»i d " ’ 
made . i t.. 1/4. bv /tiJmp. 

(' o l" 


t'l r 
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PiatntifF may 
name one, U' 
infant dot' not 
appear by guard* 
ian. 

If hr is Served 
wi’h proccls, 
court Mill make 
him aporar by 
guardian. 

How is 

to appl}. 


Can1[jot, if i’C 
lives with I IS 
paitri" b'nl 
himfelt to oe 
ilranper tor ne 
ceflTar es. 

Before dechra- 
tion a gmr 1 aii 
mud be ap- 
poiiitcJ. 


Petition to a^"- 

fi/n ''i ir'lta 
to proiccutc. 

T‘i - l^^r< i 
rn * ' " !t 6d, 

Or u via 


3[nfantiBt. 

If an infant does not name a guardian to appear 
by, the court will give leave to plaintiff to do it for 
him. 

If an infant be ferved with procefs to appear by 
attorney, the court will make a rule for him to ap¬ 
pear by guardian, or plaintiff to be at liberty to 
name one, to appear and defend for him, Barnes 
418. 

Plaintiff’s attorney fliould apply to defendant to 
name a guardi,.n ; and if he does not in fix days, 
)OU may apply to the court to oblige him to do it, 
2 JFih. 50. 

An infant who lives with, and is properly main¬ 
tained by her parent, cannot bind herltlf to a 
Granger for luceffaries. Common appearance or¬ 
dered. 2 Black. Rep. 1326. 

The writ may be ferved at the fiiit of the infan% 
but before declaration, a guard.an mufl: be appointed 
by the couit, which is done either by takiog the 
giurdiaii and infant beibre a judge at his chaniD».ri., 
or by petition ; if by petition it is thus: 

In the Common Picas. 

J. n. the younger, plaintiff, 
and 

C. D. defendant. 

Tu tie liaunrnhle Alexander Lord Loughbo- 
ron^ih, L . I Lh.cj 'jujHu of his ALijnf s Court uj 
Cem/hon i /t«j, 

The humble petition of //. B. the younger, an in- 
fint under the age of twenty-one )ears, the 
pla.ntiff in this ,ufe, 

i> 1 .1 

o V'etn^ 

That iir pctit’oncr has, as he is advifed, good 
rni'e ot aiifK'n agamfl: the aboven.mcd (\ D. tot 
alf.iiitiribca ill.', v-uunding, and ill-trcatiiig your 
petitioner i and th..c ycur piutiooer has fonietiire 
iince commerced .ir. „vtion againlt the faid C. D. 

for 



Jnfanw. 


for the fame, hut in rc rird that your petitionci Is an 
infunt under the 3j;e ot twenty‘Oiit )ear», 

•* Your P*titi)pcr th’rc'oic m'fi. humbly * 
“ prayb toui Loidfh p, to .i'pMi info 
“ him, C F. of, fr’,. nirchant, yo.ji 
“ petitionri’b t»ther, as a* <! fi i your pc- 
“ titi >n< I’b^ u minn, to pu ' rule ttidJ 
“ adion aMinlt [Ik Ini c. D. 

O 

AtnjfurPt itioiiwi fb ill (\cr 
“ pray, Lc» Ft. tlF 

Undcriiea*h ’vhuh pftten v/iitt the fol’oAin^ 

' ''ec, tir ^ •. 

“ 1 Ui» hf rtby a »rt toar\tpttoh tbLfu.irii?n 

to ‘ ivi 1*^0.v~r I 111 J IJ. an in i i, atit il i 
**• tj ih piiycriltne hove pet' ' ’ t , /, 

Witnvij j . G. uttot y / * / - Jh 

’ . J lie ml int rnuft li^n toe | ctiti jp. 



G, ot, C^t. o'’ntlcman, attoi.iev fjr t 'C j i n- A’li vi% 
t tl .n th <. Caulc, rnikith onh nul fa th, i h t 
/ . li. the above-named plamtid, diJ on tl e c iv ^ 
of duly h^n lU j V. iiion licicu"to J ni\td,‘ ‘ 

Mhe picPnce of thi-» dt ponerit Aid this 0 I'lic't 

* r 1 ih. That he u IS alio pr^l».nt, . nil did i e 
(t. / the ptrfon nle^^ ii 1 m tl fa* piritio. , 

(luiy fjjn the aceeptain e or aj,ree!nnr il ri » ^ r 
wi tif n, ’n order to lua Leiii^ a g‘i. idi tn to t iv- la J 

tlie younger. 

I.’k* the' pciition and afliJaiit 'o the jid^e’* 
rh'imher*', who will th r upon m k his uU i ilh .i 
for plaintiP" to piou cute by his i'uaidian,i i. ; 
take lame to th o'-i t lopotiiie of] ct, and »:it< r it on 
their remcmhrPKe' loil, p / '’j. ; icavc achu llit a 
there, ind wh ii \ou declare, annex a copy C'l the 
aimiihon to the* diclarilion. 

(fl ) 6.7). liteiiA''/ ^v, yp n’an,\v s i«fo m of dief 

alt idled to anivi'^i I. B. in a pica of tre'in Is on tlu 
rale , and whtreup >n the Ind J. B, by G B. wh > 

• aJiD'ttcd 1 > the voufi oi om 1, rrJ ihu K iig Ik'c, 

O 0 ? ter 



JnfantJt. 


to profecute for the faid ^ t n ^hr* 

atjc oi twenty-one \car9, as th 
faid yf /). tomplai s, /\; t/utzcft rs 

, in other cih ), whci l t>ic 1 m / 1 . ic . 
injured, and hit) 1 idait ed dan a l t> 
ico/ rtiid tlicrt'or*. K i in snis luu, t 


Ven.S-bi.corp, 1 1*- hJ us coipoui u a* ' a»/, 'ay 

7 /. >. hi next 1 icnJ plainr/}, or (. /) uy hu 
n xt ff and tit m ant. 

fhi IS th only d h rtpct in the fi i*- ^tveept in 
t L Ji there yi u maLc the pUmti*-t- tpj t »r i»y 
his next fiaiul, or the dwttiidant, li it to h j ntn 
It has h( ri laid, that in inf^ant < mn^t d f^rd 
witnouf a i; iflian, tin n ti iw you ni e ^h r ttilct. 
him and m euirdi.n nttaic ijadgL to be admrted, 
i> It i 1 ly It LOiit [button, ao lollows, iiamin^ 
tiic c lulc. 



" n 1 

gT u- rd n 

u as a. 


2 th Ri h ^ ^ a ,t £ A idcr I r i Lon> iho- 
j.i In A uf Jii^ liKi / / N ^ ^ ( (tU7t rj 

^u/ t i, 


1 he h I ii it I\tition ol C. />. an infant, under the 
At^t ol Lwenty-tnt y^ais, 

' Lt*i, 

1 li \ 1 t I } lai u f} h th lately commenced an 
a 1 ( n it 1 1 . r , ill I > a i } tf on'* , for \^hireJti 
t i „ L , Jti /ij, «n i )(11 { n K Her is ad- 
vj ed Ml t levcs, that) li s a oixJ defence to 
I ti I o, uut mil id lOui ' tit oner is an 


in 


nt. 


*t X 

oar p 

S' tif I’l'T hu 1 ’ 

ly p a\s 

\our loid- 

i. 

fn p 

\i ) . J e p Iv 

vJ to 

aii 

n (t. n 

to 

« f. 

. c <1 hio j Jtan 

L ) 

defend his 

t. 

iait. 







“ A 1 >oni 

I .utltiO 

J 

■ fhdli ever 



ir y- 


c Dr 


UftdJV t 1$ I'd 
equ «a, a t 
he foVmer i n« 
0 prulLtuie. 


“ 1 Vi ipt ai I £»t *•) be the r 1, riJi i of tlK 

“ f i« I 1'} ail in It, acc itiiiig lO the i layer ot 

the < I J ^lill ) 1, 

\viti. fs, /. C. 6. 

't Take 



Jnfanttf. 5% 

Take the p*titJon and affidavit to th'* jijd^);e*!> 
chamber*^, le«\e it th e tor his idm (Hon, piv i 2 i. 
ibtn take ttie artmiffi )n to th pi homta us oHue, * 
and enter it o 1 their renutn in i t ro’lj p j y , rth- 
ncx a coov of the admidioii to t k o’f » I ntci np- 
pciurue with the filacer (/1 i/ i i ~ft ett)^ tli a 
with rht pre thonotar'is 

A 1 I the i I I (*. J), by G II wh ) d l ttei^ tiv Plea r'‘infamy 
t’n court our Lord th K.i 'h '•<, ♦^odei .J ft rOuarJan, 

th f i j u D. w h ■) IS 111 ler rf t r rv 011. 

yiais, t m s and deft nos tl i v iit>, • 

vvn M, L t ind fijs, [ nat he tht ^ W 1 t l r c 
of int mal' the laid Lver.,] , 1 1 1 u i Uj- 

tih-ings in »he fiid declara 1 in n 1 , \ - un j r 

t .c of twenty one year'., t j 1 , it i if 
M* iCtvea ytars, and no n oit ii v t, / u 
lorilaid, L ind thi> he is r M se'’ I) wl ere- 
fo wlit ify Cm 7 . //. 

It n infint appear and {iit^d Iv '’tt')rn'’\, andff infin»appears 
pfiini H finu It out, he miv in vie non time ipply®"fp^'' f>y 
-o i ) i ' - f K a fuinm jns ( >1 in 1 rm for a rule), t >^’ hndt it 

th \ Cl if why the i p iriiKt fti > i n into If'^jcL t, how to pro- 
oit in 1 t plea fet alide, and th rdri n ’ i«it n a\ 
fh t // u lys have a Uj.i 1 ii nnttd him to 
Jtfend, or th it f law tifi n / L„ it 1 frtvtomne 
( for h i.i, but thi u i V, i ■) 1 te ditei tin) 

Batn 1 4 I ■5. 

If d fend lilt do s n t a , i ly durian in if mf rt dn * 

the tmiC allowed by me ml tf tlu* c 11 t, the* ' '’f’y 

pLintifF miift piocurt <1 h ' vr of m fiivic 
1 tlu procel", in 1 t i '■ * i ^ i U in irt , r. 

ml that he h h I t i) 1 d , ii'oi wliicn 

til'* j idge, withe uc \ lur t r (, it i fu n 1 jii , 
will make an ordii, “ 7 / 7/ / ■> t tif * 

“ iLttItnJj? HI) fU) after ot~ 

d tjf t } a ft \ 11 ' > ’ / » , 

■“ an I enter <7// ir l J a fr / , ’ in ’ w > i u- 
fidavit t f the iu\ ( ot tn s ii 1, t u )u \ i I 
in ke the oidti i i t -n 1 1 i ^ n 1 ] 1 is 

d.«v\n u > a.iJ hie 1 is i ) 

U e 


u 



Jnfants. 



Infant phio t'lT It is clear that the infant plaintiff, who fucs by 
cpfls *bi!' '-s- prodh’in afiiyy is not liable tocofts, bfcaul'e he cannot, 
while iimJer age, difavow the fuii ; but the prochsin 
, amy is liable, AVr. 548. J^arnes 128. anJ if it appears 
to the court that he is n ^t of lufticient ability to pay 
the cofis, the court will order another, \y!io is. Sir* 
Infant JJut infint defendant (although he narnesa 
I’'a-"'ir ffuardian) is li.iijle to colts, if the vertiuA be againit 

lie Mufllcs i gjjr* ?■' / f D 

c,un. h'ln. Dy. 104. 1 Jluljlr, 189. Str, 1217. 


Statute of Idmitatiois. 


The ftai'itf re- IF ti^c plaintiff is a foreigner, and doth not come 
»cr begins to Min Lnrjuiid\\\ tilry years, he has {iill, fix years afn-r 
tub a"o coming mio En^hnu'u to bring his atSlion ; and if 
lilui! be hc p.cver coiTit'S to Ej-tuvi'I himlil', hi; i: .s -‘Iways .1 
tom-s in;'j i.us »■! action white hc liv’t“! nbro. d, (ir;d i'c I’Met* his 

cxrctitors or adtninijtrators aftei hii, deal!:. ^jirltL-A-Js 
' v.Grtvwc. 3 145 . 

It was he'll, tl-a: 3 capias ad rcfpo-,v.hnduiny which 
was given i:i evitJence to favc the fhirurc, w thout 
an oiigiml, was the tru<* conjnieticea'.tnt of a l-iit 
in tliis couit ter per GsuLly the or gin-d muft be 
piffu.n;!!, lor ir i.nnHdi i!.-.ly precede:-, the 
44 ') i. i.ead r v. /ea.'-v, uod/'^r /)/ay (//ir.'r’, 
cvi-.y body i;m\v endu that a /i the coni' 

vn hc. nunt ''fa jint it t! :s ".urt ■, and that ihete 's p.o 
n'Cefirty to h'e :.n o> hut in t-.’/r of outian iy ; 

and time the court aiwavs intends t.i.a an oiiyimd 
!■ I'l X‘ ',',’il niy ifiu u, v'hcieupon the L.'tpiu, i.s L'l.'/und- 
' l-j th.it a c:!p:..i I*, iliis, ..nd all mii;, itat-ites of 

1 mir.it’ions, is lufH' it evidence cd an ijiigiiul. 

2 t /.-- y !'. a \/> o .' c . S. G. 

/lit i-biTM rt'.f An ati.-.c liit-i i.t ol ii'ivileop fucd out, returnable 
P '.' b'I'lu’h jfj ,, po'n'icHticji, vvr.s jeplitd to the 

^^'.-IV-jr/'toi'i. of liinir.aiioiis j upon dcniuirer, it was held, 

^'r.,.e u> that it was not a nullity, bu: merely informal, which 
Uie tn; I'atute. Court Oil api'licf.fion wmuld have an-cnded ; and 
that a fuit actually begun, how'cvcr informal or ir¬ 
regular. 



Statute of iLtmttatjons, 56^ 


regular, is fufficient to ftop the ftatute of limitation. 

JudL^ment for plaintiff, 2 Black* Rep* 1132. Lead* 
better v. Markland * 

It is laid down in all the books, that an original 
mud be fued out, but the denominations of the cafes 
above dated have fhewn otherwife, therefore fuc 
our .1 common capias, and get it figned and fealed as 
nfiiDl, then leave it at the Oicriff’soffice for a return 
of H'm cjl inventus ; which being done, apply to the 
profhonotarlcs clerk for a roll, and eiiiei thereon 
thii‘'': , 

Jui'Litid, ((I.) The Lord the King hath fent to Entry of a ei- 
lii'' ftierdVi Lon (ton his writ clofed in thefe words: 
to wit, i^eor^e the'rhird, bV. (to the end of thetrf- 
pias and hl.icer’s name) ; then fay. At which day 
c.or.c here the aforefaid J, the plaintiff! in his pro¬ 
per ncrion, and the Hk riffs, to wit, Sir Robert Tay¬ 
lor, Knight, .inU Benjamin Cole, Elquire, fheriffs of 
the i.Mvi City, returneu, that theaforclaid C. D. was 
not foiiiul in tiv ir bailiwick, and the faid 6'. did 


not come, l ake the roll to the prothonotaries office, 
and do*, ket it, and pay 2r. j file the with the 
cut!os hrevium, p.iy /\d. 

An ati.ichnulu oi privilege is in the nature of an Attachment In 
crigma! writ, and when replied to, in order to I'lve 
the iLituie, it is fufficient to Ihew the teite thereof, «'^hL"*replicd to, 
w'lihont any continuances, to the time of the decia- h i* iuiKcient to 
ration, i iVils. 167. in Error from C.P. ^tylc <^®wihcieftc, 

4 -1. but !l a hit. or a claufuntfregit be replied, it mult 
be (hewn that it was continued properly to make the 
foundation of the fuit, Carth. 234- j and of that 
opinion was the court. 


SrJisfaClion. 

t 

IM term, apply to the clerk of the treafury if Satisfaftlonhow 
your roll is filed and judgment complete, for tITe''*'“*‘**® 
roll, who will take fame into court, and the fecond-*'^’*^* 
ary will enter fatisfaiSlion thcieon, pay is. T**/-hun¬ 
dred for the poor’s box, 2s. to the prothonotary, and 
IS. to the fccoudary. 


Oo 4. 


Ls 




In vacal ?bn. 


Tht n "c '•'f 
t;!c idlicr.. 


Kow to proorcil 
ifiioti’nanl in 
potielhon (t’-C- 
rept iinOi’r tiie 
4 Gto, 2.) 


In vacation^ the plaiiitifF nuift execute a warrant 
of attorney to two atforries of the coujt, for that 
purpofe; ap[)ly to the r’erk of the juJgrnent:., who 
will prepare a .’nii atKtiJ with the attorney be¬ 
fore a judge, who fjg’ji tt j then the tletk. of the 
judgmerits will enter tdti^;J^^^i■■>n on the .md he 
"takes for all the Ire-., ;/. jt. hh/. J]ut if t)ie iuJg- 
ment be above ten vearp flanuiiig, h'' will ta^e 5*^, 
more as an Jue 10 the cliik of tiic ireafury* 



’*■ ♦ 


.inr^ .’.(llion i'. no iiu'cntion by the roiirtj 
X (thoijo'ii ;,n- the aJvaiu'i-inent of 

jullico, aiul to fo f'v t'le p-':tie’. ro co to tr.al upon 
the inerii'i, withont i.-ing «\)t^ngL'd m the nicety of 
nlendintr (-/i ei'ln-f fi Je. 

Tlie piaintiiF-ijJ inJant are, in t'ne firfl in- 
ftancf, merely nomine:), e th^re is a trniinl in pof-- 
(rjjhn^ and ihc hii '.r vA x'ut:. plaintijf ih- iii 

are iubitaiitiaily and in truth the p..ities to 


t!:c fuit. 

The "fcat advaniace of llils F^ititMjs mode ii', 
that being umlci the controu! of the court, it may' 
be fo !Tio(itl)w\j as loanfwerin the beff niannei eveiy 
end of julticc and cojU'enieiiCe. 

If thi.rc be no acliul t* nant or occupier of the 
lands (excepttic cafe cf landlord and tenant^ \'ehrve 
the landlord hen a rii^ht of re-entry as upon a Icafe^ ^uhLre 
I alf a year's rent is Leftnnpaid)^ the mode ot procetd- 
:».g will be by le.ilin,' a Loilc on the premifes ; .»nd it 
fir'f nccellary that the claimant do take polleffioii 
ol the lands, by tnstkint; a formal entry thereon, tf> 
imp-jwcr him to confi.tutc a kfll’C for years; and 
Lf/ng in pofi hi n of r ■ foil, he, there on the land, 

t ea!:-, md delivers a leafe for years to fuch leflee, and 
laving thtis given him entry, leaves him in polIW* 
f flton of the preiijifcs. l^his leflle is to flay upon 
the land, till the prior tenant, or he .yho had the 

pre- 
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pieviotis pofTeffion, t.ntcri> tliert'on afrefli, and oufts 
him, or riil e other peiion (either by accident or 
iJtrrtin; lU >: *».ie hoi d) romes upon the land, and 
turns h.ir out, or ojedts him. Koi this iojuiy the 
leliee ’> f to ins adtiori of ejedtn^ent againit the 

tenant, or thee.dual ejector, wrhi'-h-ever it was that 
oullc-1 him, to 'ecc-Vv-r back his term and d.nr.ngcs. 

iv.'l to l)t the pe: fon claiming!; tnlc to 

the pi'. iniii:*, he may, if he ph-aks, Jii^n the follow- 
in;. i t.'r ' f attorney to innn wer D, to execute a 
leu i !'j li.i. iiuJiW , ol the preoi./c': in queftion, to • 

iV. F. Wiiuh done upon the premifes, D. and 
ii'. F. belli.: only inerfon, then/) alter havngexc- 
eutLd the Icaie to E. F. leaves him in polll-ilion of 
the premilcs, who is turned out by C. // to whom, 
whill> on ihepremifes, E. delivers a declaration in 
eiedlment. 

K low uU ?nen hy ihefc frefenis^ that I A. B. of, ^c. The frim ofii.e 
pentkman, have made, ordained, conftituted, and 
appoiiikd, and by thefe prefents do make, ordain, '*"* 

conditu e, and appoint C. D. of, ij'c. holier, to be 
v.\y tine and lawful attorney, for me, and in iny 
name, to enter into and take poii’eiht.n of a cert.dn 
tiui'u ipf l.iio in the tenure or occupation oi G. F. 
end /-/. lifiiate and being in the parifh o!, Lc. m 
ill': county of Oxfji but now untenanted, and 
afk!' the 1 i d jf). natli taken poUelllon theicof, for 
I 't, ui.d. n my name, and as rny adl and deed, to 
h 'ji, k'..', und execute a ieafe of the faid premises, 

Hit.i the ppiirtenances, unto E. F, of the panfii of, 

^ '.c. in.il.itwr, to /;<?/</the fame unto the faid E.,F, 

*ns execu'ii/r;., adniiniHrators, and alligns, from the 
day of lad pad, befoie the date 

hcr.'.n’, fo! the term of tlveyeais, at thcy^’arly rent 
1 f a ixj'pu toin (if lawhiily demanded), fuhjeit to 
a piovifo, to make void the lame on payment by 
me of ih: fum of Jixnencc to the faid E. F, In 
\\itnef.., i.;V. 

Scided and delivered^ See. 

Fhis imia'iture made, idc. between A. B. of, f^V. The leaft, 
guklernan. of the one part, and E. E. of, 0\\ of 

the 



(SjeSmcnu 

the other part, witnefleth, That the fdid A, B. for 
and in confideration of the fum of 5^. of lawful mo¬ 
ney of Great Britain^ to him in hand paid by the 
faid E. F, at and before ths fealing and delivery of 
thefe prefents, the receipt whereof the faid A, B, 
doth hereby acknowledge, hath demifed, granted 
and to farm let, and by thefe prefents doth demife, 
grant, and to farm let, unto the Oid E. F. his exe¬ 
cutors and adininiftrators, all that mcflliagc, ^V. 
fltiiate and being in the pariOi of in the 

county of Oxfbrdy late in the poircliion ofy. K but 
now iintcnanted, to have and to hold mef- 

fuageand preiniils hereby cicmifcd, wiih the appur¬ 
tenances, from the day of lart pall, 

before the date hereof, for and during, and unto tlic 
full end and term of live year?, f;om thence next en- 
fiiing, and fully to be complete and ended, yidJUig 
'^v\A payhtif therefore yearly, atul cveiy vc r<*uim.j 
the Lid term, unto the Lid A. B. or lus alligns, iltc 
rent of one pepper-Coin, if l iwfully demanded, at 
the L-aft day of 

Provided always, and upon this condition, that if 
the faid A. B. fhall at any time or rimes heif rafter 
tender, or caufe to be tendered unto the faid E. ?\ 
his execiitois or adminilhators, the fum of 6r/. tlut 
then this prcl’ent indenrure lhali be \oid, and ol 
none tfledl (any thing herein confined to the con¬ 
trary in any wii'e notwitbibndirg). In witnef; 
whereof the parties hereto have irutrcbangcably fit 
their hands and leals the day and year rirfl above 
written. 

Scaled and delivered as the acl and deed of the 
above nar. cd A. B. by C. D. of in 

tiic county of hofisr, by virtue of a 

letter of attorney to him for that purpofe 
made by t'^'* faid A. B. bearing date the 
d-y of infbanr, being firft 

duly ftamped in the prefence of 

If there be no letter of attorney made, then the 
ow iicr of the land inuft go upon it before the eflbign- 
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day of the term, and there f'a! and deliver a leafe to 
a frii-nd of his as tenant, and at the fame time, de¬ 
liver him poihfiion of the premifes. This being 
done, get another perfon (a friend) to go upon the 
premifes, and turn out the tenant, by thrufting him 
oif the premifes, and afterwards let fuch ejeftor re¬ 
main on the premifs*';, and whilft he continues there, 
ferve him with n (!-.deration in eji.^lment, in which 
make the ieriant^ the plaintijf^ the landlord, the Ufjory 
•>nd the nclital ejettor^ tlie defendant ^ and dcclaie on 
the t’cmiie in the Ica.'e, and wiiie a notice at the 
foot of the declaration, to appear and plead as here- 

atler. 

'I'he^ leafe to try the title muft be well made, 
fealt'd, niui delivered, as other Icafes and deeds are 
dv)!) ‘. 'rhs; Ic.il-' and entry may be made by the 
pirty IcH'oi himiclf, if he be of foil age, and not a 
feme cov ;rr, or by his attorney by a letter of attor¬ 
ney, wh- ii in the h illrr may feal and fisni the Icafc, 
and leal ai^d di liver :he letter of attorney at one and 
the i’.ime rim:- to iomc tiieru! oi his; and in this let¬ 
ter o< attorney he mull reerte the Icafc, and give the 
artorpA'v power to enter into the land, and there to 
dfli'.ei li.c hale of ti.e l.ilte as hib oVed, and then 
thj att • ney mull doit in fuch loit as the Icflbr him- 
fdf i/ULilit to do it; and he muft not deliver it till 
l.e come lo lire land. Tiie leafe muft be delivered 
upon ti;c land ; !(ir if the leiror feal and deliver the 
icaie before he ii.uii made his entry ii]5on the land, 
it IS void. Comp I, Jttsruey^ 179, 180. 

iV. />* The leafe being made, the cwner of the 
land goes with fuch his friend to the manor or cliief 
h iule, or Hands within tne door, or to the land, 
uhere no h nifc is, where he feals aud delivers It to 
his friend^ and talcing the ring, or any part of the 
door in his hand, delivers the leafe, mentioning the 
heule and lands, with the appurtenances which arc 
contained in the leafe, to his fiicnd the lejjee. 

'riierc is a diveifity between livery of Jcifin of 
lamf and the delivery of a deed\ for if a man deliver 
A deed without faying any thing, it is a good deli- 
9 very ; 



sit 


€icamcnt. 

very ; but to a livery of fcifin of lands, words arc 
Deciiflary, as t.*.lc«ng in his hand the dml, and the 
ring of the d'»oi' (if it he of an or a turf or 

twig (if it be of land)^ and tiK Ic/ilr- laying his 
hand on it, the ieiTor lays to him, “ Here I deliver 
to jeifi,: of ihi^ hovfe^ or of this InnJy in the 
na/oe of all th: land contained ifi thii daJy aceordir :^ 
“ to tijc fanii end eff.': oj the tu-ed” If you cantior 
come into ths ho.jic., yon may de’iver th:' leaf.' 
upon fhc lands, in the name c: the houie .=.::d land 
contained i.n the Icaie. 

Where it cannot he proved that tVe ]. ir-e, af'rr 
the leafe made, d»d enter and was o, this 

a< 51 ion will not be maintainable ; ann therefore if 
is neceflary to fay foincihing of tin: entry of the 
leifec, 

jif, ITc ntuft make fuch an entry as to t 
poffeiiion ; for he cannot be rjected ou I the pol- 
feihon of that w^herein by lav/ Ijc never v/.is. 

?<!, F-fis pidll'dion muft continue; l.i- it upon 
Icalin;!: of the le.if', and the Of.Iiverv r-t it to the 
Jeil'ce upon the pfcrnile?, the lellor l-’.i him upon 
the houi." *4nd land, and that he b-* ou I or come 
away, and another enter, wh'‘:hcr be a con¬ 
tinuance of the fame tenant in pfdil iVto’), or the en¬ 
try of a Itranger, hcic his pofleflion is u. coniinucd, 
and any of (hofe parties tjcCiOis. 

For the ejcciois take tiiia ; 

The enirv ot a man upon :he l:.:r,d after the 
Jeafe fealed, or the putting in the bealf upon tlie 

IS an ejectnent. 

"J'he cuniina.nu.e of in?* fame tenant in nofi< JTjon 
that '5 in the time of the Icaling of the lealc, ij 
an ^'j.tiion, and the tenant -n cjcclor. 

Where a leafe made fo tiy tiie tit:*:, and the 
fervaius of the funner polhdlbr enter with ineir 
iTiaflei’s currs to (Jo thc.r uimoff, and the aiiion is 
brought luoiinft the iTiallcr, it is mainfainable, 
without pfuof of the n)aftcr\s comiiianilment for this 
entiy, Cotnpl, Jttorn. and SGlicitor, ibo. 



The declaration is the fame as others, only iri- Declaratioa. 
ftcad of "John Doe and Richard Rocy the plaintin and 
defendant are, in this cafe, the real peiTons; as for 
in fiance, E. F. the leflee of the premifes, will be - 

plaint and G. H. the defendant ; A, B. will be 
the leiibr of the pLiintiiF; and inilcad of the com* 
men notice at the end, put this : 

Mr. 6\ //. 

Take notice, that unlefs you appear in his Ma- 
jefty’s court of Common Bench, at Wejhninjhr^ 
within the firft days of wr.v/Trinity at inntliecoimirj^ 

the fuit of the above named plaintiff, E. F. and 
plead to this declaration in ejectment, judgment 
will be thereon entered againfl; you by default. 

Yours, &:c. C. F, 


After fervice, there need no affidavit of thefe 
fails or of fcrvicc, nor any motion for judgment; 
but on the fiifl cir.y of term give a rule to plead, as 
in common cafci, and at the expiration, if no apr 
pcarance and plea, fign judgment. 

N. B» I'his is more roncife than, and difFerenC 
from, the King's Ib.nch practice, as that Court re¬ 
quires an affidavit of all the fadls, and motion. 


Where there is a tenant in p<-ffi.'ffion, no ailual Where tfere Is 
leafe is made, entry or ouller by the defendant, but » P®*" 

all are merely ideal, for the foie purpole or trying ,s iici.'iL7v. 
ihc title; ilicrcfore, in order to proceed againfl him, 
prepare a declaration, ijigrofs it on a treble penny 
Itampt paper, the copy of which {upon ftamp), you 
(erve the tenant with ; if there aic more than one, 
vach T'.'uaiit umn: be ferved witii a copy ; but if the 
man is not at home, his vviic will do. 2 Ret>, 

hoo. Barnes 178. 19 f. 2 U'ii's. 2bj. if the tc- 
iiai.t himiclf be fervtd, it iicsd not be on the pre¬ 
mifes ; hut othervvife if thewilobe ferveJ. Barnes 


175, 176. ih8. ICO. 192. 

It may be ferved on the tenant’s father, fon, Mav i-: 
claughtcr, filler, or fervant, on the prcmilcs, pro- 

viucd 
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Abfcon.ling tc- 
uaniS) &c. 


In ejcflmcnts In 
Ai'iMifev anJ 
LonJ'.n, tin* tc- 
naiita to b'j i M 
wiii-ii IJ aj'.'t-ii’. 


Motion for 
judgmcit, vsijen 
to be njail'.*. 


tfijtftment. 

vided the tenant acknowledges the receipt thereof, 
which muft be contained in the affidavit. Barnes 
176. At the time of fervice, read over or explain 
the notice at the foot thereof. 

If the tenant abfeonds, or keeps out of the way, 
to avoid being ferved, it is ufuai to ferve a de¬ 
claration on (onic perfon refiJing at his houfe, or 
if that cannot be done, to affix the fame on his 
door, and then, npfoi an affidavit of the circum- 
llanccs, to move the court for a rule, why fuch 
fcrvicc fhould not be deemed fufHc'itnc; and 
the court will piefcribe the mode of R-rving the 
rule, which is ;.cneraliy made abfolutc on an affida¬ 
vit of the fcrvicc. Barnes iSl-l. 190. 

Bv inlvi 32 f.'.r. 2. “It is ordered, 7 'hat 
the plaintiffs or their att'>inies, or the parties 
“ which caufe cc-.laiations to be delivered in 
ejedment, in the cooiMy of Mlddkjcx and London^ 
upon fuch delivery thcicof, ffi.:!! tell the tenants 
in poffieffiwn of the tenertu nts in queftion refpec- 
tively, that they arc to appear by an attorney of 
“ thi' court, in defence of the title thereof, in the 
“ beginniir^ of t!jc t;.im next after the delivery of 
“ Inch dcclaratjon. And it is further ordered^ That 
“ the aiorrfai'! ;jl.untifi'*>, fyr the luiinc, (li/iil take 
“ nothing by morion made in this couit for judg- 
“ mere againfi the cafual tjedor for default of 
“ ?ppc.irance, unlefs fuch n otion he made within 
one week next after the //, // dty of every MichneU 
“ mas ienn, and tvei y Eajier term, and within four 
“ i/t/yr next after the jirji day oi Hilary term^ and of 
“ everv frvdty tamd'" 

N. B. 'Dhs dcw*: not extend to ejedmerits whcie 
the polfefrion Is v'a. :int3 there the motion may be 
made any day in u’.n. Barnes 172. or on Stat, 
4 Geo. 2. 


What ia good 
leiYi.c. 


Cafj^ rilatin^ to thi j^rvi.r of declarations in ejeH- 
mint , and the couri\ proceeding thereon. 

Sojeant Ketilfby moved, upon an affidavit of ten¬ 
dering the declaration to Jane Reynolds^ widowy 

which 






which fhe refufing to accept, it was left on the 
floor in her prefence j and (he retiring into a par¬ 
lour, and (hutting the door, the pci Ton ferving read 
the fubicription aloud, fu as might licar it, 
which was held fufficient. Barnes 185. 

The tenant in poflcflion Iccrcting nin^felf in the 
houfe, fo that he could not be perfonally ferved 
with a declaration in cjLiStmcnr, a lule was made to 
fhew caufc why fervice of it on the fervant at 
the houfe fhould net be good j the rule to be lerved 
in the lame manner. Barnes ihS. 

Declaration was delivered to tenant in pclh-ilion 
in "Trinity vacatioKy with notice to appear in Hilary 
Urm then next; tenant, in Michaelmas between, 
entred an appearanccy but proceeded no further j 
and four days after Hilary trim, plalntifr finding no 
appearance, no common rule entred into, or plea, 
figned judgment: tenant moved 10 fet afide judg¬ 
ment, but it was held to be regular; but as the 
title had jiot been tried, it was fet ai'ide on payment 
of cofts, entriiig .ippearance ol the prcpci teiin, and 
into the common rule. Barnes 250. 

On affidavit, that one of tac tenants was a luna- 
tick; that one il. lives with, tianfadb her bufnicfs, 
and has the fnle conduct theteof, and of her rcr- 
fon, but wouid not pernnt tiepouciit to have arcel's 
to her with the declaration in ejeCiraent j whereupon 


TJie like rols 
iiitrd on fer- 
V ce on C. «he 
{ sfoil who h£(i 
th>; C P. of a 


it was dehveied to6\ rule th..t fhe and C. both ntew 
caufe why this fcrvice ftionid not be good, end I'cr- 
vicc of this lulc on him be dcemc.d goed feivlcc, 

Barnes 190, jyr. * 

On arJidavit, that tenant in pofieffion fccrcted ..tfc-uleoB 
himfclf, to present his lK«n,', ferved v/fth « je£fcmei;t, ihc <crv.-c ci 
and could not feivu it, ihony o !• equent «-.ndcavours 
had been nied ; and the t!ie had been ii.jvsn/fLrcted 

deiivcied to hij daugluvr (wIjo i'cpt his houfe, be-Uinifclr, 
ing a public houfe) •, :;/id t!i;.r fhe v’as acquainted 
with the contents of the fubfci-.p-'cn ; a rule w.is 
made, for the tenant to -lievv e lufc why fuch for¬ 
mer fervice Ihould not L'c Ci-Ciiiv d good fervice j the 
rule to be fervsd gp vhe daughter at the houie, 

Barnes 192. 


Service 



jnodi 

When to be 
ftrred. 


Service oA Service on the churchwardens and overfecrs of* 

anrovrfp.-r”* parifh, who rented in houfe for harbouring 
who rented a fome of ihc parifh poor, and did nor otherwilb oc- 
Poof-houJe, iuldcupy the houfe, th.in by placing the poor in it, 
deemed fufficient. Barms t8i. 

It is to be (ctvfd before the ejfoipji thy of en)ery 
term (if in London or Middlefex)^ or he is not 
bound to plead till the next teim, arrcrfcrvice : and 
in the eountry, it mufi i'C ferved before the effoi rn. 
day oi Hilary or Trinity term^ or he i*. n' f hirund 
to plead, fo as to go to trial at the affizos ; but the 
d-livery on a Sunday^ or ejfoign day of that term 
wherein defendant is lo appe ir, will ti')t do. 

If a country ejeclment is frrveJ on ih- tenant to 
appear in Adichaelmas or Eajlcr term, the piaintiif 
muft make hio motion for judgment in that term he 
has made the notice foi his appearance, o? he can 
have no rule for judv.meu . 

When to make If the prcmifes be ill L-vrhn or Middlefc':^ the 
the noiiie toap-be made to apjvai '.he fa fl day of the 
next term feruice \ for it mi'.lethe te¬ 
nant in poffedion has the whole trrm lo aj-pear in ; 
but if the tenements lie in any #nhtr county, the 
notice muft be to appear as or the next tenn ge¬ 
nerally. 

Where the tenant holds the premifes of the leflor of 
the plaintifF, it is fometimes ntcefliiry to give him no¬ 
tice to quit poft’cflion, in order to maintain art ejedt- 
inent. Here we may obferve, that dcmifes, v^hcrc 
no certain term is mentioned, are htld to he lenan- 
cies from year to year^ zrhich neither paay can de¬ 
termine, without reafonable notice to the other, 
I'his notice is, in m-i'I counties, fix months pre¬ 
ceding that part cf tie year when the Unaticy 
commenced ; and therc'ore it hath been hidden, 
that half a year*, notice to quit pofT lli in muil be 
given to fuch tenant, before the landlord can main¬ 
tain an cj' :,lmenr, unieis »iie tenant has dCtorned to 
fome otu;.r perlon, or don fome adl ttifclaiming to 
hold as tenants, in which cafe rto notice is necef- 
fary. And the fame law will apply to th(> executor 
^f fuch ii tenant. Vide B^ack* Corn, 2, v. 147- 

3 im. 


jpear, 


When notire to 
quit requilite, 

“ aad Hben not. 
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% Wih, 25. But after the expiration of a leafe for 
a certain term, the tenant continuing in poiteilion 
is deemed a trefpafler ; and therefore an ejedfment, 
which is an a£lion of trefpafs, may be brought 
Without any notice to quit: fo a mortgagee need 
no: give any notice to quit, if he only mean to gee 
into the receipt of the rents and profits, even 
thoughthe mortgage be fubfequent to the Jeafe ; but 
in fuch cafe, he will not be (uffered to turn the te¬ 
nant out of poneflion. IVlnte Ex-dem IPljatley V, 
iiawkim. M. 14 Geo. 3. Vide Dougl. Rep. 25. 

On a motion for a new trial in ejedtmeiu, the I ^firc yea 
cafe turned on the fufficicncy of the notice tp quit, 
which was as follows : “ 1 defireyou to quit the pof- double^^^mif, 

“ fijfxon^ at Lady-day next, of\ &c. or IJhall injifl held good uouce. 

upon double rent far the fame.*' VcrditSl fur plain¬ 
tiff. It was contended on the part of the defend¬ 
ant, that the notice was conditional, and that it 
was therefore optional in the defendant either to 
quit, or keep (iofleffion on the payment of <ioubl(^ 
rent. Loid Aiamfic'J faid, it clearly means to re¬ 
fer to the llatute, although the penalty given by 
the ftatute is not double rent, but double the yearly 
value, which is mote favourable to landlords, for 
double rent would be no penalty on the expiration 
of fome leafe:. The additional words only prove 
the land Lot d*s anxiety to get into pofleflion. It is 
an cmphatical way of entorcing the notice, and 
fhewing the tenant that he is in earneft, by inform¬ 
ing him of the legal coufequence, if he held over. 

Doe V, JackJon and others, Dougl. Rep. 167. 

it has not been doubted of late years, that half a Half a ymrS nca 
year’s notice to quit pofleffion muft be given to a 
tenant at will, before the end of which lime an toyj.. • 
eje£fment will not lie to turn him out of the farm, 

Thf fame law was held in the cafe of an executor 
of a tenant at will, Parker v. ConJluhU. 3 
25. per JFilmot^ C. f. 

And fuch half year’s notice ought to end the day Wh:n fuch so* 
of the Ciitry made by the defendant. *<• 

Pp By""- 
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C^eStnent- 


Cuftom 

dm. 


Trnant at all 
events for a 
year, if above 

401, 


Declaration In 


By the cuflorti of Ltmdou^ if the premifes affi 
above the yearly rent of 405. half a year’s notice 
muft be given to quit; if under 4OJ. a quarter’s 
notice. 2 Sid 20; 

I believe it is now fettled, that if a man enters 
a houfe in any place as a tenant at will, half a 
3’car’s notice muft be given him to quit, which is 
to expire the day he entred ; therefore he is a yearly 
tenant at all events. 

Londin, (fl'.) Richard Roe, late of London, yeoman, 
attached toanfwcr 'John Doe in a plea, wherefore 
with force and arms, ^c, he cntrecl into live rnef- 
To be in"rofrf j fuagcs*, and one acre of land, with the appnrte- 
on atrpi lej tnny iianccp, ill thc parilh of Saii t Dunjian in the TVcJI, 
ftampt pai>er. jpj the laid city, which John hibthorpe demifed to the 
faid John Doe^ for a term which is not yet expired, 
and cjcdlcd him from his faid farm, and other 
wrongs to him did, to the great damage of the faid 
John Doe, and againft thc peace of our fovcrcion 
’T^ord the now King ; and wlHTcupon the faid John 
Doe, by yf, G. Ins attorney, complains. For that 
whereat the faid John Sibthorpe, on the 2d day of 
Jpril, in the twenty-focond year of the reign of his 
faid Majcfty, at the parilh aforefaid, in the county 
aforefaid, had demifed to the faid John Doe the faid 
tenerrents, with thc appurtenances, To huTje and to 
hold the faid tenements, with the appurtenances, to 
the faid John Doe and his aftigns, from the ift day 
of April then laft paft, to the full end and term 
of five years from thence next enfuing, and fully 
to be complete and ended ; by virtue of which 
fiid dernife, the faid John Dee entered into the faid 
tenements, v/ith the appuitcnanres, and was pol- 
fcftcd thtreof; and thc faid Jih.i Doe being fo 
poflefred thc:ev>f, thi laid Richard Roe after^..rus, 
to wit, on the laid ad day of April, i-i thc tvventy- 
fecenJ ye^:r afoiefaid, with loice and arms (that is 
to fay), with fwords, ftaves, and knives, entered 
into the faid tenement?, with thc appurtenances, 
which the laid Jdjn Sibthorpe civimiltd to the faid 
John Doe, in manner afortfitid, for th; term afore¬ 
faid, wh.cli is not yet expired, and ejeded the 

faid 



faid juhn Doe out oF his faiJ farm, and other 
Wrongs, fsV. to the grievous damage, i^c. and 
againft the peace, isfc ,; whereupon the faid 'jthn 
Doe faiib, that he is injured, and hath damage to 
the value of io/. and tbeicupon he brings fuit, (s’c. 


Mr. r. G, I am informed that you arc in pof- Nor.ee. 
fefiion of, or claim title to the piemiAs in this 
deciaiation of cjeitinent mentioned, or to r)mc part 
thereof; and 1 being fued in this adlion as a ca- 
fiial t-jedtor, and having no cJaiin or title to the 
tame preinifes, do advile you to appear, the * lirff * if in th 
day of ne>t‘/V/Vw/j/term, in his Majcily*s court of 
Common Bench at Wejlminjiir^ by fume 
of that court, and then amJ there, by rule of the 
fame court, to caufe yourfelf to be nisde defend¬ 
ant ill my ftead, otherwife I flndl fufftr jr;dgmciU 
therein to be entered againft me, and you will be 
turned out of pofijilion. 

Your loving friend, Rickard Roe. 


Kjedfmerit lies of a kitchen, Noy lOQ. A bed- 
chambi^r or Ioiigini:^-roym, by the name oi or^c room, 
being in luch a f.oufc, in the middle flr.ry of the 
faid lioufe, and it lies of one toom only. 3 Leon. 

110. So of a l.oulc called by the name ('-f the Tiuce 
Kings in yf S'r. ' of an apple lolt or ftore- 
houle. f><?. /?/;,. f-re. (lar, 614. 1 /.tv. 58. 

If it beof rectory, I'ay, Hccnticd into tne rC'Jtory R.-ftory, 
of the paiifh chinch f»f 0 . in the county of C. j and 
alfo into two menuages, ten barns, ten out-houfes, 
ten gardens, ten oichards, fifty acres of ati.bie 
land, fifty acres of meadow land, fifty ncres of paf- 
ture lanrJ, and lifiy acres of other land, v»nh the 
appurtenancer, liiuate and being in the faid parifh 
of 0. in the county of C. aforefaid; and alfo into 
all and fingular the tithes of corn, grain, hay, w'ood, 
grafsj wool, lambs, and calves, ariling, growing, 
renewing, increafing and happening, within the faid 
parifh of O. and within the bounds, limits, and 
tithcable places of the (aid reiSlory. 


If 



4» 



Vicarage. 


Minor. 


Oeclaraiion o” 
Rouble dcmili. 


<£je8tttent. 

If of a vicarage; he entred into three meifuageH^ 
three barns, three tables, three orchards, three 
gardens, two hundred acres of land, two hundred 
acres of pafture land, two hundred acres of meadow 
land, and two hundred acres of arable land, W'ith 
the appurtenances, fituate and being in the parifii 
of /. in the faid county; and alfo into all the 
tithes of corn, grain, hay, grafs, wool, lambs, po¬ 
tatoes, parfnips, turnips, and carrots, growing, re¬ 
newing, and happening within the limits and tithe- 
able places of the vicarage or parifli-church of /. in 
the faid county. 

In an eje£lment for a reSioryox vicarage, you muft 
fhew a demife to be made by deed, though no leafe 
is a£fually made, as thus ; For that whereas the 
faid yohn Beech, on the id day of February, in the 
^ear of our Lord 17831 at the parilh aforefaid, in 
the county aforefaid, by his indenture fealed with 
his feal, and to the court of our t>ord the King now 
here (hewn, bearing date the day and year aforefaid, 
had demiled, {5V. 

If it be of a manor, the defcrlption of the pre- 
mi fes are thus : Entred into the manor of F. /« the 
faid county, with the rights, members, andappur- 
“ tenances thereunto belonging, and into fifty mefjuages, 
“ fifty cottages, ffty barns, fifty fables, two mills, fif 
“ ty gardens, fijty orchards, three thoiifand acres of 
“ pafure, three thoufand acres of meadow, one thoufand 
acres of ivood, five hundred acres of marjh land, five 
hundred mres of fur%e and heath, and common of 
“ pafure for all manner of cattle, with the appurtenan- 
“ ces, in the parijh cf F. in the faid county.** 

'■ Stafi'ordfinre, ((T.) Richard Roe, late of Stafford, 
in the county aforefaid, yeoman, Wds attached to 
anfwer 'John Doe, in a pica, wherrfore, with force 
and arm*!, he entered into one mefluage, one or- 
chanl, one garden, Icventy acres of land, Icvcnty 
acres of pafture, and fcveniy acres of meadow, with 
the appurtenances in the pariih of F. in the faid 
county, which f. G. demifed to the fiid fehn Doe, 
for a term of year.* which is not yet expired ; And 




©jcamtnt* 

^]fo, wherefore, with force and arms, he entred into 
one other meffuage, one other orchard, one other 
garden, (as before) with the appurtenances in 
the pariftk of F. in the faiJ county j which T. P, 
demifed to the faid yohn Dee, for a term which is 
not yet expired, and eje£led him from his faid feveral 
farms, and other wrongs to him then and there did, 
to the great damage of the faid yohn Doe, and 
againft the peace of our Lord the now King; and 
whereupon the faid "John Doe, by J. K. his attor¬ 
ney, complains, That whereas, the faid J. G. on the 
13th day of February, in the year of our Lord 
1782, at the parifh of F, aforefaid, in the county 
aforefaid, had demifed to the faid John Doe, the 
(aid tenements hrft above mentioned, with the ap¬ 
purtenances, To have and to hold, the faid tene¬ 
ments hrft above-mentioned, with the appurtenan¬ 
ces, to the faid John Doe, and bis afhgns, from the 
^2th day of February then paft, for and during, and 
unto the full end and term of feven years from 
thence next enfuing, and fully to be complete and 
ended : And alfo whereas the faid T, P. on the 
13th day of February, in the year of <»ur Lord 
1782, at the parifh of F^ aforefaid, in the faid coun¬ 
ty, had demifed to the fai<i jehn Doe the tene¬ 
ments aforefaid, fecondly above mentioned, with the 
appurtenances, To have and to hold, the fame with the 
appurtenances, to the faid John Doe, and his affigns, 
from the 12th day of February then paff, for and 
during, and unto the full end and term of feven 
years from thence next enfuing, and fully to be 
complete and ended ; By virtue of which faid feve¬ 
ral demifes, the faid John Doe entered into the faid 
feveral tenements, with the appuitcnances, and was 
poiTefled thereof, and being fb poflefll*d thereof, he 
ibc faid Richard Roe, afterwards, to wit, on the 
faid ijih day of February, in the year aforefaid, 
with torce and arm^, ^sfc. entered into the faid feve¬ 
ral tenements, with the appurtenancef, in and up¬ 
on the pofleiiion of the faid John Doe, his faid term 
therein not being yet expired, and ejected tne faid 
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Hoji- the pre- 
piil.-f are ro '■o 
irifortLj in cl c 
bcclarac.Oii. 


In whit rounty 
to faj ';ioiipht. 

Deiuife. 


Jf rifle s.-crtifs 
in li^-Ser vi:»- 
tni«i, ^ct yo“ 
may iriiv' r dc • 
I' <‘f 
Cciin. 


€;e8:tmnt. 

John Doe out of his faid feveral farms, and other 
wrongs, feV. to the great damage, i^c. and againfl 
the peace, iifr.; whereupon the faid John Doe fays 
he is injured, and hath fuftained damage to the 
value of lo/. and therefore he brings his fuit, 

Add the notice as in the lalt, to appear generally, 
as of the term. 

I»i this detliration the law requires, that the thing 
demandcti be lo fpecjficd, that thi. flicriJl may cer¬ 
tainly know wliat to give the poflelhon of, il plain¬ 
tiff fjioidd recover, tor it would be in vain, it exc- 
co'.ion could tiot be had of the thii)g fpet itically dc- 
nianJcd. ?. Lord Raym \^qo. i Sir, 90H. 

S'lch a very ex.'.Ct iption is not cqu.illy iieccf- 
f^rv in this action, as in a pretcipe. In this action, 
ilu.* piainiiff IS to tbew rhe liitriff, and is to take 
p iibjfion, at his pen!, of only vvhar he has title to ; 
if he takes more than he has lecovercd, the coast 
will in a iummaiy way fet it riph:. i Bwr. b?r). 

It mult be bro ) >,ht in the coun-y where the lands 
lie, and the declaration mult let furih the parti¬ 
cular pariib j and the day of tbcdemiie muit be laid 
after the inle accrued, otheivvife plaintiff' will be 
iionfu tfd, and the plaint ft' mull lay the commence¬ 
ment of i.is fiippoied leale, to have been pr'cedent 
to the ejcclmcnt by the defendant. 1 Sid. 8, 
2 New Abr. 171, 

In ejectment on the dem.fe of an iudr bydefeent, 
the demile w. s laid tnc dav his anceffor died, and 
held to be well enough. 3 li'tls. 274. .If my ancelii)r 
die at five o’clock in the morning, 1 nner at fix, and 
make a leale at fevt n, it is good. Ihiti. 

If the title of the lellbr of plamiiff, accrue in 
Eajler vacation^ yet the plaintilF may deliver hi$ 
ejectment ..i> of Eajh* ierm^ and ffjali recover there¬ 
on, becaufe iK* makes uphis ilfue, or takes judgment 
as of the next t'Ttn, o'herwiie the aili of the law, 
which luppoles the wiit lued out as of the full day 
of Liujler Urin^ befo.e a title accrued to plaintiff', 
would be aii :\S. or injury to him,and delay his right; 
for a tiiaii cjecicd out of a leafe made n term time, 

would 
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would not complain till term was over. 2 Vint* 174. 

It muft be brought within twenty years. 21 Jac, 1. tine to be 

€. I 6 . 432. bioughc. 

When the declaration is delivered, make affidavit How tomwe 
of the fervice thereof on the tenant, or his wife, and 
annex a copy of the declaration on a treble penny 
paper, and move for judgment againft the cafual 
ejedtor, which is done by giving a ferjeant lOr. td* 
with the affidavit of fervice, who figns his name 
thereon, and gives it to one of the ffccndaries 
with the affidavit i but firft take a copy of liie decla¬ 
ration, if it be a country cauft*. N* B* It is to be 
dclivmd by a feijeant in open court. • 


In the Common Plea’S, 

yohn Doiy on the demife of P. plaintifF, 
and 

Richard Roi, defendant, 

B. of in the county of AiTiiavitwf ij*i! 

Diaketh oath and faith. That he this deponent did 
on the day of laft, perfonally ferve 

y, li. tenant in pofleffion of the promirc!>', in the 
declaration hcreio annexed mentioned, with a iiue 
copy of the declaration, and notice thcicunder 
written, hereto annexed, and at the fame time 
this deponent (read to him tne notice tncreundtr 
written), or it may be, acquainted the laid //, 
of the intent and meaning of the laid djclaration, 
and notice thereunder written. 


'i'o be fw'orn before a judge if a town ra-ifc, and Bff.re whom to 
a commiffioncr, if in the country, ingrofltd a 
treble 6 ( 1 . ftampt paper, if the wife wjs ferved, ir-.viic rct-.cd. 
then 1.1 y, Jlrved the wife cj" j. E. the tenant 

“ in cf the premifes,^’ &c. 

- Afiidovit of fervice on //. B, tenant, or C. his What jffiJavIe 
wife, not fufficient, Barnes 173.; nor on the wives ruffic.nit, 
of JL B. See. who cr one of them arc tenants. Ibid. 

174, 175. But on the wife of tenant in pofleffion, 
as ihe informed deponent, and as lie verily believer, 
held fufficient, Ibid* 194. 
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Motion forjudge 
ttient in town, 
where to be 


If the tenements lie in London or MidMefex^ and 
notice to appear the firft day of term, you may oi\ 
that day move for judgment, or within one week after 
’ Michaebnai or Eafler term^ and within four day$ 
MufUemadc ncxt after the fir ft d ay of Hilary or trinity terniy 
within that term purloaut to the rule of Trin, 32 Car. 2.; and tht.11 
whrrrjn the tc- tenant has but four days inclnlive to appear in, 

nant had notKe ^ • ir v ■ i i 

to appsar. Salk. *”0 motion. If ihc notice be general, 

257- then the tenant has the whole term to appear in.. 

If in the cjun- If the tt nemenis lie in any other county than 
London^ or MiddlefeXy and the drclaration ! t; de- 
. Itvercd before the eflbign day of Eafier or Michael- 

ma<i term \ yet the tenant has four days after the end 
of the next ijjuable term (vrz.) Hilary or trinity, 
to appear ; and if in a county wheie the ailizes are 
held hilt once a year, yet tenant has four days after 

whfre^hT'airue term, nt^t prc-cding the ajjixesy to ap- 

is, only once i pear \ and your motion will be time enough, if 
made the Jaif day of the ifTiiable term. 

If the term ends on a IVcdnefday, you have all 
Monden to appear in ; and judgment cannot be 
finned nil Tuejday afternoon. 

It cannot be iigned until the afternoon of the fifth 


year. 

If term enns 
WfJnrf'iay, .I'l 
Monday to ap¬ 
pear. 

When judgment 
may be/igued. 


day, aftt.r the end of the term of which the decla¬ 
ration is, Sayer's l^cP- 303.; pay filing the affidavit 
in a country caufe, 2r. j no rule to plead is given, as 
in other calcs. 

|f no aDpearance jf the tenant does not appear, and file his plea 
fjgn judgment,limited (for which fearch the plea 
bcok at the prothonotaries office), draw up rule for 
judgment with the fccondary, pay ys .; enter the 
declaration as far as the names of the pbintiff and 
defendant, upon a double 2r. 6 d. ftampc paper ^ 
make out warra^its of attorney, and file them, the 
clerk marks the judgment-paper; then take judg¬ 
ment-paper to the prothonotaries office, pay figning 
J2J. 8k ; and the clerk .vill give you a roll to en¬ 
ter up ihe judgment. N. B. No appearance is en- 
tred with the filacer } when this is done, you may 
o:ake out a writ of poiTeffion i pay figning with 

prq-' 



(Sjeftmetit 

prpthonotaries u. 4^. feal 7^. j na fracipjt is re* ' 

(juifite. 

It was formerly held, that a declaration in ejeft- Amendlm 
ment could not be altered or amended after once de-®*^*'i^"* 

* Jivered, in the nioft trivial matters; but it has Hnce 
been held, that an ejectment is a mere Hdlicious ac* 
tion, and the demife mere matter of form, nor does 
it exift ; and on application, the demife was order¬ 
ed to be amended, but this was to fave the plaintiff 
from being barred by a fine, if he had been obliged 
to bring a pew ejectment. 4 Burr. 2447. * Burr^ 

1162. ; thert'fore as the demife may be altered, there • 

Can be no doubt but that other parts lefs material 
may alfo be amended, the a< 5 Iion being invented 
under the concroul of the court, for advancement of 
juft ice, and merefy to try the right in queftion, 

I Burr. 665. At this time what amendments may 
be made in the King's Bench^ the like may be done 
in this court, J have no doubt, Kidc PratU Reg, 

C. P. 16, 17. 175, 

The term an ejectment enlarged, being folaid, 
that it had exoiretl twelve years before the a£lion 
brought, on payment of cofK j a fpecial jury being 
ftruck, and the parties gotic down to the allizes be¬ 
fore miftake di(covered. 2 Black Ref). 940. per cur. 

An eJeiSlment is the croatute of the court, and open 
to every equitable regultitlon for expediting the true juf 
tice of the cafe. Ibid 

If the tenements lie in London or ALiddlefex^ and AppcdtAweln 
the notice be to appear the jirjt day of term., tenant ‘‘•wn. 
has fjur days to appear after mutton j if, of the term 
generally, then the whole term. 

If in the country, four days after the ifTuable term, ia the coi:n‘ry. 
vi%. Hilary or Trinity^ or if it be in a county where 
the aftizes are but once a year, then four days alter 
the end of the term next preceding the ajfue. it is 
laid, that the tenant cannot appear alter the time 
allowed by the common rule for appearing is ex* 
pired. Say. Rep, i$i. fed qu. 

The fecondary on requeft, to (hew his alphabe* 
tical paper of cjeiSfments, moved or delivered into 
R, Hit. 2 Geo. 2. 


Get 



How to appear , Get ft blank confent rule from the Aationers, pay 
for teniijit, . ^Ij -j manner, if you mean to de*- 

fend , for all the piemiles mentioned in the decla- 
*. ration. 

In the Common Pleas. 

Aflchaelmns I'erm^ in the twenty-fourth year of 
the reign of King Georgs the Third. 

Coofent jole, kfexj to wit, yohn Doe^ on ) It is ordered 

the demilc of John Staples ajiainft j by confent of 
for four lotiruage.^,four barns, 1 17 . attorney 

four iiablcs, iiwC hundred acres of ) iurthe phiiniiff, 
arable land, five hundred acres of and . 1 , G, at- 
pafiurc, and tweni) acres of furze torney lor "John 
and heath. J A 7 .v, who claims 

title to the te¬ 
nements In qucftlon, that the faid 'jebn Nix (hall be 
admitted defendant; and that the laid "foin 2 \ix 
fhall imm..diatf-ly appear by his faid attorney, who 
fhall roccive a declaration, and ple^d tlierHo thegc- 
. nera! iflue this tirm; and that at the trial to be had 
thcr».op, (hall appear in hiS proper perfon, or by his 
co-Mili.'! or uitorney, and confefs the Icafe, i ntry, and 
O'lfier, of fo much of tiic tenements fpccifi^d in tho 
plaintiff’s declaration, as are in the pcflelTion of ihe 
laid defendant, or his tenants, or any perfon claim¬ 
ing by or under his title, or that in default thereof 
iudgment fh.dl be thereup ni entered agaii.it liic de- 
feiniant /)<7t the caiisal ejector; but proceed¬ 
ings (hall be itayed agair.lt him, until default (hall 
be made in any of ti'>" premifes ; and by the like ev.n- 
lent. It is further ordcredy That by icafon of any 
iuch default, the plsintifF fhall happen to be non- 
fuited upon the trial, the faid John Nix fhall l«ke 
no auvanta.;e thereof, but Anil thereupon pay to the 
plaintiff, colli to be ' ixed by the pi./th«>notaries ; 
Ami A is further ordered. That the Icfforof the plain¬ 
tiff flnil be liable to the payment of cods to the 
faid John \ix, by the court here to be in any man¬ 
ner ailowcJ or adjudged* 

By the Court, 



lament. 




N>B, This is'figncd by theleilbr U, Attorney 
of the plaintifTs attorney after* for the plaintiff* 
wards, when he draws up the rule; A, G, Attorney 
but defendant’s attorney figns it fortheDefend- 
betore the plea be ieft, Jant, 

Originally, if you defended for part of the pre- Howtodefeh# 
mifes in the declaration, the while was mentioned 
the tuU^ but a note in writing was delivered, to the 
plaintifPs attorney, what the defendant meant to injiji 
on at the ttial ; but now you mention in the margin 
of t!'e rule, that fart of the fremijes only which you 
mean to defend fcr\ and at the end, fay, “ Pan of 
“ the premifei mentioned in the declaration f and the 
rule drawn up by the fecondarics will be, that 
“ unlefs John Nixy tenant in pofleflion of part of the 
“ prefiiifcs in queftion, ftiall appear and plead toif- 

fue on next after the end of the term, 

“ let judgment be ente\'^i I’-r the pKniiti^'agajnft 
“ the now dtlendaj't Richard h'oe b*' ci-, fault : but 
“ execution fhall .jiuv io' ;.:C'n part <>t the prenr-ifes 




only.as a' ii. linn n'p' 


< jvt* 


By I. Geo. 1 . e, icj. /. 32. “ Fmants are ob-Ti-nants muft 

“ lit^ed to {JiV!.- :n-.n-e *o landb'ru.- of a deria- ji-'cto 

^ . , , , . tj.or lanclords. 

“ ration in ejt (i,l!iient ucif*.; a ii\-i ;>:u, unuer pain or 

forfeiting viiiie \c.ir;> ii'.pfov:or r..ck-rcitt of 

the picmilci held ny the i-iiuiit..’’ 

'i'akc your tonlent, r.iif, ajid pi-a rjf ccntMal if- 

fue of Not Guilty to the ti-ac -i tu tlie vv.ih 

a praupe for the apptaraiv e of ih<" dti« i.t-ani thus ; -,5 f,„ths 

“ Aitddiefe.'.'y (11 ) /ipppearov.ie i'>r 'j.,}.'fh Ji'-c j.ricc. 

“ at the fuit of 'John Due, 071 tb-' fhir.ife of Lui^jard 

“ Staplesf he uill iign your nJe, itn / vi iite on it 

yippfuratice e 7 ileredf p.»y 2;. t'.d. tbcii h\ivt‘ the 

“ pica and rule at the prochoriouries oilice, pay 

“ filing 2j.’* 


In the Common Pleas, 

Hilary term, in the twenty-fourth year of the reign 
of King George the Third. 

Hix ats. Doe on ) And the fa id fofeph NiXyVhi, 
the demife of Staples, ) by bis attorney, comes 

and delendi) the force and in- 

j^*‘y 






jury when, CsT^.aijd fays, That he is not guilty of 
the trefpafs and eje^ment above laid to his charge, 
in manner and form as the faid 'John Doo hath above 
thereof complained againft him, and of this he puts 
himfeJf upon the country, ^'c. 

Any pfrfon Any pcrfon claiming right to the premifes in qucf- 
may"bc m.u?f*de- leave of the Court, be made a de¬ 

fendant with the fendant with the tenant in poflTedion, but the court 
tenant. ncvcr permits fucli perfon to defend alone without 

the tenant. 


Ltndlord im-' 
powem’ t3 make 
himfell' oet'end- 
ant. 


But great inconveniencies having happened by 
tenants lefuilng to appear tofuch ejediments, or fuf- 
fer their landlords to uke on them the defence there¬ 


of. By Stai. II Goo. 2. c. 49. “ The court may 
fuft'er the Undlord to make himfelf defendant, by 
joining with the tenant, in cafe he (hall appear; 
“ but if the tenant (hall refufe to appear, judg- 
“ ment (hall be figned againft the cafual ejeftor for 
“ want thereof ; but if the landlord of any part of 
the land, (sfo. (hail defire to appear by himfelt, 
** and confent to enter into the like rules, that the 


** tenant, in cafe he had appeared, ought to have 
done, then the court (hall peimit fuch landlord* 


fo to do, and order a (lay of execution upon fuch 
judgment againft the cafual cjeiftior, until they 
“ (hall further order therein/’ 


I he word landlord^ here means not every perfon 
claiming title, but a perfon who is in fome degree 
in poii'ciinon, as receiving rent, ^c. Barnes 193, 
J94. Roe V. Doe, 

Court refufed to make a perfon who claimed title 
defendant, inftead of the.late tenant, who had quie¬ 
ted the poirc'ftion. Barms 135> 

Motion that landlord might be made defendant, 
without tenant in puft'elSon, who refufed to appear, 
denied ; but conunon rule granted 10 add landlord tQ 
tenant. Barms 172. 

In cafes where landlord is permitted to defend 
without tenant, the reafon of judgment againft the 
cafual ejerftor, by Stat 2. Geo. 2. c, !»,. is; That 
under it, after the end of the fuit, the plaintiiF may 

obtain 





obtain polleflion of the premifes fued for, which h< 
could not do by virtue of a judgment againft a per- 
fon out of pofleffion. Barnes 2oS» 

Landlord is to enter into the common rule by con- 
fenc, and he is to be confldered in all refpe^s in the 
fame cafe as tenant in poiTeflion. Barnes iS/t 

H(nv to appear for the landlord. Give brief to fer-j^e^ence for the 
jeant for him to move, “ That the landlord 
“ be tnade defendant with the tenant, if he appears^ 

“ and if the tenant does not appear^ that that he may 
appear by himfelf and enter into the common rule^ 

“ and defend his title** Serjeant lOf. bd, JV.iS. This 
is doneby aferjeant’s hand, and there needs no affida¬ 
vit for the purpofe, as mentioned in the boolcs ; draw 
up the rule with the I'econdaries, pay9r. 6<if. copy it, 
and annex it to the plea: Add alfo the common con- 
'■* fent rule thereto in which you will infert “ bath 
“ nameSf if tenant appears f and file appearance and 
plea as before; if tenant does not appear, then only 
the landlord's name. 


Where the landlord is made defendant, the plain¬ 
tiff muff prove the defendant's tenant in poffeffionof 
the premifevS'. IVils. *20. 

After verdict againft the landlord, or if plaintiff* 
be nonfuiced for not confeffing, the court will^. on 
producing i\vQpojleaon motion, make rule abfolute, 
CO take out execution againft the cafual eje£lor in the 
ffift inftance. Barnes ilii, 182. 183. 

The new defendant may give a rule to reply, and 


If I? 

ra-iJe ilf-fs i’di 
pUintifF muft 
©•■ovr defcril- 
ant's tPituit til 
poircfTion* 


nonpros the plaintiff', but can have nocoffs, uuiefs 
the Icflbr of the plaintiff has joined in the rule by 
confent. 2 Black, Rep, 763. 

Hnu to proceed to trial. "J ake confent, rule, and How to proceed 
plea from the prothonotaries office, carry the rule to 


premifes., and inferting the real defendant's name) on 
treble td, pay for fame 9;. 6d, then make up the if- 
fuc, charge on the back thereof for the copy 4A, per 
flieet, and half the conl'ent-rule. Ingrofs fame on a 
treble id. and deliver it to defendant's attorney, with 
Vhe ufual notice of trial; if be pays for the iffoe, 

pro- 




proceed as in other cafes; if not, then fign ju<^g- 
ment againtl the cafual eje£):or, as if no pica had 
been entered, firft drawing uptheruJe for judgment 
with the fccondaries. 


IfTue. 


Infant IfiTi. 
mull n.inn€ a 
auardian. 


Jf judgment is 
ligned by de» 
tault> and the 
tenant has not 
delivered the 
ejeftment to his 
landlord, he may 
apply tu fet it 
afide. 

Record. 



The form of the iflue is the fame as others, only 
fay, inifead of a plea of trcfpafs on the cafe, “ tn a 
' pita of trefpafs and ejeffmentf and the fame time 
for notice of trial, is alfo allowed.' 

If the Icflbrof the plaintiff is an infant, after the 
plea is filed,* you may move the court, or have a 
fummons “ to /hew caufe why further pioceedtnp 
“ Jlionld not be Jiaidy until a fujfcient guardian is ap~ 
pointed for the lejfr of the plaintiff"^ who will under-- 
take to pay fuch cqjis^ as may be adjudged to him^ and 
“ that in the mean time all proceedings be Jiaid^ till a 
“ good plaint i/f he namedy or fecuriiy to $e approved by 
the pi cthonetarieSy be given by the infant lej/ovy for 
jecuring cojls to the defendanty in caje of a nonfuit or 
“ verdi£i for himd* Barnes 183. In this cafe a 
guardian is appointed, as in all other cafes. 

If judgment be figned by default againft the ca¬ 
fual ejector (the landlord may move to fet it afide if 
the tenant has not given him the ejetJmentjy and they 
will rrrakc tenant pay the cofts, for the pc.fli flion 
ought not to be changed where there has been no' 
trial, nor opportunity of trying, fide 4 Buir. 

* 907 - 

The. record in cje£lment is made up in tl e fame 
manner as ethers, and tht placiia isthc'famc; in the 


jurat a fay, “ in a plea 0/ trefpafs and ejethnent.'^ if 
plaintiff has a verdidf, lax thecefi-sas in other cafei. 

The vill in wliu h the demiffd lands lie, though 
omitted irr the declaration, fhall, after verdi^ for the 


pbintiS', be collci 9 cd from the villy in which the 
ejection ij’ Kiid to have been committed* 2 Black, 
jkep. 7 c 6 f^ide 4 B *r. 2224. 

1*1 cjrchncnt, it is faid, that the court will fd- 
dom grant a new trial where the verdi«£t is for the 
defendant, becaufe the plaintiff may bring a new 
f'je£tnrenc; but wiicre it is for the piaintiff, a nc 
trial is ofun granted ; for the confcqttence of no 

gi’Anting' 





granting a new trial is, the alteration of the poiTef- 
lion of the pr-emifes: but as new trials were infti- 
tuted to prevent expence to the parties, and-fur the 
purpofe of doing complete juflice, I tbould think in 
ejeftment, as well as other cafes, a new trial ought* 
to be granted (efpecially if that jullice has not been 
done). 

Where the plaintiff is nonfuited, by reafon of Nonfuft howt# 
the defendani*s not confeffing leal'e, entry, and 
oufter, the cofts are taxed on the rule by confent, 
and judgment figned againff the cafual ejector, the ^ 
fame as if no plea had been pleaded. Barnes 182. 

Where a verdiift in ejedlment is for the defend-Veni^.T fjr de¬ 
ant, or the plaintiff becomes nonfuited upon evi- icHd-r.t. 
dence, a ca. Ja. inuft be made out againft the plain¬ 
tiff, and ffiewed to his leffor; and the coffs muff be 


demanded of the leflbr, Barnes 182. if not paid, N- 
affidavit of the coffs being allowed, and the dc- I’" 
mand made at fame time, you may move for an m, 
att.i<. hment. 


n. N'l -.tfa 
< IP t'lis 

•' . .. 'J. J-.CI 
• rurti. 


if the plaintiff be nonfuited on the merits, he alit'i.'T non- 

may nav the coffs to which of the defendants he 'V®*'” 

I r \ "o. ' "'y 

pleaiLS. o//", ^ 10. j', to whieft 

' ticduac h« 

If there be a verdidl for the plaintiff, he may ^ ^ 
have a ccr.Ja. or Ji.fa. for the cofl:>, and a writ of 
huh. fac. fojf, afterwards, or writ of pofleffion ft, hd\c.itd. u. oi 
fu. or tv. ju. together, in one writ. 

Execution muff he taken out according to xvh?t Kil-c■ fi'-n r.r.gft 
in right and juflice is really recovered, and cannot oui 

be taken out for more : for the judgment is not to <!?. 

^ Vv M.tk 111 1 ,1^ 2 %n( 

be for a moiety only, it muft be that he recover his juft if icaii^ 
term. Fide i Burr. 366. recovered. 

If there -are fevcral defendants for the fame pre- if there sii- i>. 
mifes, and fome appear and confefs, buf others no i'cfVKvOn ?; 
nor, the pra<£Iice is, to proceed againft thofe who -Hd 

do appear, and to enter a verdidt for the reft j hut otht IS 11) not, 
then the caufe of that verdidl is indorfed on the 
po/lea^ which, as to them, intitks the plaintiff* to 
judgment againft the cafuaJ ejecior. Ld» Raym. 

729* Vidi 1 Barnes 118., 

7 And 


and 

juft !■« icaii^ 
recovered. 

If there i'>“, 
verj] I'cfVrjvOir?, 
an-i '■'JP'* j;'i/far 
arul ^ ofr>e‘s, <ttid 
r>th( IS 11) iK’t, 
how th’ (lotira 
oufiit tn bs in- 
(Icrfed. 
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Judgment by nil. 

dkit, with «re - i - 

nittiturdampna. 

aiiiJ f«ivs riolb.ivr 


AnJ -the faiJ i;.V/}i7;v/, by S. U» hi's attomfy^ 
the lores and injury^ when, 
in bar or precluHon of the faid 
a^lion of iIjo (: Id John Doe^ but makes default, by 
which tbe I'aiu John t^oe remains therein undefend* 
ed afrainfi: the faid Richard Rae^ for which the faid 
John ought to recover againft the faid Rithdrd, bis 
laid term yet to come, of and in the tenements 
aforeCaid, with the appurtenances; and upon this 
the faid John freely here in court remits to the faid 
Richard all fuch damages, cofts, and charges, as he 
the faid John hath fuflained, by occaHon of the 
trefpafs and ejectment aforefaid, therefore the faid 
Richard is free from thofe damages, cofts and 
charges, fifr. j and upon this the faid John prays 
the writ of our Lord the King, to be diredled to the 
iherifF of the county aforefaid, to caufe him to 
have his poflefbon of his faid term yet to come, of 
and in the tenements aforefaid, with- the appurte¬ 
nances ; and it is granted to him, returnable here 
on the morrow of All SeulSf tfc, 

George the Third, ffff. to the (herilF of Middle- 
fex^ greeting: Whereas John Doty lately in our 
court, before our juAices at Wejlminjiery by tbx: 
^^^•^^®^''"*confideration of the faid court, recovered againA 
a«.6d. flampt Richard Roe his term yet to come, of and in one 
parchment, pay melTuage, (here dejci'ihe the parcels^ as in the 

fcaTyd. }*’no**’ cxacilyjy with the appurtenances, fituate, 

lying, and being in in your county,- 

which John Charles^ on the 2d day of April, in the 
twenty-third year of our reign, demifed to the faid 
John, for a term ol years which is not yet expired', 
to hold from the ift day of April then laft paft, 
until the full end and term of five years froni 
thence next enfuing, and fully to be complete and 
ended; by virtue of which dentife, .the fame John 
Doe entered upon the latne tenements, with the ap¬ 
purtenances, and was polTefTed thereof, until the 
faid Richard afterwards, to wit, on the fame 2d 
day of April, in the twenty-third year aforefaid, 
with force and arms entered into the faid teni'« 

ments, 


A writ of pof- 
ItlHon* 


p/«cife. 





inent?, with the appurtenances, and then and there 
^e 3 :ed, drove out, and removed Mm the faid yohn 
lyoe from his faid farm, his fail! term then and 
there not being expired, and him the faid ya^/t^ 
hath withheld from his pofleflian thereof, and ftill 
doth withhold, whereof the faid Richard is con¬ 
victed : Therefore we command you, that without 
delay you caufc the faid yohn Doe to have his pof- 
fc-ffion of his term aforefaid, yet to come of and in 
the tenements aforefaid, with thcappuricnances, and 
in what manner you fhall havcexecuted this our writ, 
make appear to our juftices at JVeJiminfkr^ on the 
morrow of and have there this writ. Witnefs 

Mexander Lord Loughborough^ at jyiyfmw/ier^ the 29th 
day of yufy, in the twenty-third year of our reign. 

Georgoy fit’f. (to the end of the writ of poflTeffion, of pof- 
as far as the return day), then fiy, We alfo 
mand you, 'I'hat of the goods and chattels of the 
faid C. D. in yoor bailiwick, you cairfe to be made 
26/, which w'cre adjudged to the faid yohn Doe^ by 
the confideration of our faid court, for his damages, 
which he had futtained by rcafon of the trcfpafs and 
ejeCfment aforefaid ; and have you the faid monies 
before our juftices at IVcftminpir^ at the faid time, 
to render to the faid yohn D;c^ for his damages 
aforefaid, whereof the faid C, D. is convicted j and 
have there this wiit. Witnefs, tr’e. 


The ivril of pojpjfion has relation to its Hi!', ftic. nn.T. 
though it be not actually fued out till after the 1’’^ 
death of the lelTor of plaintiff; )et if tefted before "otaalniy fuc<l 
his death, it is regular. e^Burr, ^371. The legal oi" nil jir-r tiis 
relation to the day of the tr/h\ is proper to be fup- 
ported in maiiiccnance of a writ of poflemon, on a ,s le^uiji. 
judgment in ejeCtment, Uid. 

'1 o be ingrofl'ed on a 2f. 6d ftampt parchment. 


and figned with the prothonotarics, pay ij. Sd, 
feal yd. ; no prardpe is requifite. 


The flieriff grants a warrant on this writ; p.ay W^rrjnt, 
2;. 41/, and he will put the lelTor of the plaintiff in 
pg^eiHon. 

Q-q 


The 




*lii® writ of 
pofl^lfioA will 
fervc f»r a real 
tenant. 


Atornmenti 


Wrjl o: pt’f- 
felftaii iin cmo 
icveidl Jemircs. 


Pay fi8 ning ? 1. 

B r ihi:et fore .ch 
K^iire after ihc 


AfA. 


(j|EjeKment« 

The above writ will ferve where there is a judg¬ 
ment againft a real defendant, only idfert thd 
name. 

Frequently the defendant, after entering into tbd 
common rule, wiHies to withdraw his plea, and 
confefs the aiSlion ; in that cafe you muft enter a n- 
traxit^ or a re/i^a verijicationt on the roll. Fid^ 
Retraxit, 

The tenants very frequently, to fave the e*pence 
of (heriiFs poundage and officer’s fee, attotn tenants 
to, the leA'or of the plaintiffi; in that cafe, make 
fuch attornment on a piece of paper, thus (naming 
the eaufe): 

“ Be it remembered, that we whofe names are 
“ hereunder written, being the feveral tenants iri 
“ pofleffion of the premiles belonging to J. G, 
“ lituate and being in the parifh of, ^c. do hcrc- 
“ by leverally atturti tenants to A* B, of, lAc, 
gentleman (the IfJJhr of the plaintiff' in the above 
“ eanfe)^ for fuch parts of the fair! premifes as are 
“ in our rel'pcdlive poil’effions ; and we, each, and 
every of us, have this day fcverally paid to the 
faid A. B. the fum of ts, upon fuch attornment, 
on account, and in part of the rent due, and to 
become due from us fevcrdlly and refpe<Stively, 
“ for and in rcfpcdl of the faid premifes ; and we 
“ do kverally and rel'pedfively become tenants 
thereof to the faid A, B. from the 25ih day of 
“ jMatvh lalt part; as witnefs our hands, this 
day of I 783. 

Geoyg£y &C. To the iheiid of MiddUfeXy greet¬ 
ing ; Whereas //. d. lately in our court, before 
our juilices at IVejhnmJiery by the conlideration of 
the laid court, recovered againlt R, R. late of, figfr. 
his term yet to come of and in five nitfliiages, and 
one acre of land, with the appurtenances, in the 
pariih of haint Luie in j our county, which 'J, H, on 
the iirlt day of ORobcTy in the twenty-diird year of 
our reign) at the pariih of Saint Luke aforefaid, de-^ 
in (fed to the faid A. To have and to hold, the tene- 




dEjeamcnt. 

jf. and his aSigns, from, the day of 
then laft paft, to the full end and term of five year9, 
then-next following, and fully to*be complete and 
ended j by virtue of which demife, the faid A. en¬ 
tered into the faid tenements with the appurtenances, 
aiid was jjoflefled thereof j and the faid A. being fo 
pbfleflcd thereof, the faid afterwards (tlmt is to 
fay) on the faid firft day of Ot-lahtr^ in the twenty- 
third year aforefaid, with force and arnrs {that is to 
fay), with fwords, ftaves, and knives, at the parifii 
of Saint Luke aforefaid, in your county, entred into 
the faid tenements, with the appurtenances, which 
the faid jf. H, demifed to the laid A. in manner 
aforefaid, for the term aforefaid, which is not yet 
expired, and eje£ted the faid A. out of his faid 
farm : And whereas^ the faid A. lately in our fame 
court, before our juftices at IVeftrninJiery by the 
confideration of the faid court, recovered agamlf 
R% R, his term yet to come of and in five other 
inelfuages, and one other acre of land, with the ap¬ 
purtenances, ill the faid parifli of Saint Luke, in 
your county, which f, M. on the day of 

in the twenty-third year of our reign, 
at the pari{h of Saint Luke afniefaid, demifed to the 
faid A^ To have and to held, the laid laft mentioned 
tenements, with the appurtenances, to the faid A» 
and his afligns, f/orn the 30tl) day of September then 
iafi paft, to the full end and term of fix years, then 
next following, and fully to be complete and ended ; 
by virtue of which laft demife, the faid A. entred in¬ 
to the faid laft mentioned tenements, with the ap¬ 
purtenances, and was poficll'ed thereof; and the 
faid A. being fo poficiftd thereof, the faid 
afterwards, to wir, on the faid day of 

in the faid twenty-third year, with force and 
arms (that is to fay), with fwords, ftaves, and knives, 
at the faid parilhot Saint in your county, entred 
into the laid laft-mentioned tenements, with the ap¬ 
purtenances, which the faid J, M, demifed to 
the faid A. in manner aforefaid, for the term afore¬ 
faid, which is not yet exmred, and ejciftcd the faid 
A* out of his faid farm laft niemioncd. Therefore 

Q. q a we 
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we command you, that without delay, you caufe the 
faid jf. to have his pofleifion of his faid feveral 
terms yet to come, of and in the feveral tenements 
afbrefaid, with the appurtenances; and that you 
certify to our juftices at Wejlminfter^ on the morrow 
of the Purificaiiotty in what manner you fliall have 
executed this our writ; and have you there this 
writ. Witncfs Altxander^aox^ Loughborough^ &c. 
ProfreJintT tin- “ That in all cafcs between landlord and tenant, 
dcrjt/A. a, (c ag often as it ihall happen that one half year’s 
. h ^ arrear, and the landlord or Icflbr 

“ hath a riy,ht by law to re-enter, for non payment 
“ thereof, landlord ftiall and may, without any 
formal demand or re-entry, ferve a declaration in 
ejc^lment for the recovery of the demifed pre- 
mi Tes *, or in cafe no tenant be in aiflual pofleflion, 
then to afilx the fame upon the door of any de- 
mi fed mcllaa^TC ; or in cafe fuch (jcblmcnt fliall 
not be for th-:: recovery of any niefiuage, then 
“ upon ur.'v. n.it rious place of the lands, 
comprized in 1 ;ch declaration; and fuch afRxing 
fliall be cletn.cd lei;al lervice, which (hall (land 
“ in the name and place of a formal re-entry ; and 
in cafe of io'h;:inM)t ngainfl: the cafual ejeclor, or 
“ nonfuit for not tonfefling leafe, entry, and 
“ cufW, :t be made appear to the court,’ 

“ where the ;oit is depending by aflidavit, or to be 
“ p:^ ved up n the trial, in cafe the defendant ap- 
peaijss “ ihat half a yeaPs rent 'ow due lufre the 
“ Jain iledurulisn 'ivas fervedy and that net fujjkicnt 
“ dijirefs luns to be found on the dcjr.ifed prnnijhy 
** countervailing the arrear then due ; and that the 

w f 

** lelfrs ur hjjhr in ejeHiricnt had power to re-en- 
“ tery then the leffor fhall recover judgment, and 
‘‘ have execution; which if the lefl'ce fuffer, 
“ without payi.ig the arrears and cofls, and with- 
‘‘ out filing a bill in c<|uity, to be relieved within 
“ 'fix months, he fliall be barred from all relief^ 
“ other than by writ of error; and the leflbr fhall 
“ bold the premifes difehargeJ from the leafe j but 
“ if the tenant or leflec tender to the IcfTor, or 
’ S » bring 






bring into court the rent io arrcar, together 
“ with cofls, all further proceedings (hall ceafe; 

and if the leflee be relieved in equitv, he (hall en* 
“ j'}y the iJemifcd premifes, according to his Icafe, 
vvith;iut obtaining a nev/ ynv, N. Pf, This is 
not to bar the right of a mortgagefj who may 
“ pay the rent in arrcar within (i^: nioiuhii, ,;nd 
“ coftb. * 

“ If the leflee file a bill in equ:"^' for relief, he 
“ mufl bring into court in forty days c.::er tic lef- 
“ fbr*s anfwer, fo much as he (hall fwcar to be 
due, over and above the cofls, theie to remain 
“ till hearing/* IbuL feil. 3, 

Provided, if the tenant fhall before the trial, pay 
or tender to the leubr, Uc. or pay into court all the 
nit, with cofls, further proceedings (hall ceafe. 
8 c£ 7 . 4. 


'riic true conflru^lion upon thi.'j adl is, to take ofF 
the landlord, the inconvenience of his conthiuing 
always liable to an uncertainty of pofleifion (frem 
its remaining in the powtr of the tenant io offer him a 
com^^ enfatian at anytime^ in o',der to found an nppU’- 
cation for relief in equity}y and to limit and confine 
tiie tenant to fix calond^ir months after execution 
granted, for his doing this j or elu; that the land- 
iuid flidll from thencerorili hold the demifed prc*» 
mii’cs difebarged from i!ie leafe. i Burr, 614. 

it the tenant is feived with a decir.ialien in eje6I- Tenant m?/ 
nieiu upon this act of p ii liament, he may apply by »rply p“y 
fun.rnon.s to flay pioccedings uprm payment of the ’ 
rear .ii.J colts to bo t.ixed j and if he tender the 
r.'nt b..forf; ejet^t.ntnt delivered, couit v.'ill flay pro- 
cot ba:is \vi':h cofls. 2 BiaeL Rep, 746. 

'I'hf is pr;.partd as before (it is not 

jifccllarv 10 fcal a iealej, laying your .'iemife after ^ p«c..*.rv • 
the rent became due, which js generally tiA,inty days 
r’.'ter the quarter ended ; after fervice ihereol, the 
following aflidavit is necclTary, naming the caufc: 

y, IC. the leflbr of the plaiatifFin this caufe, and Ai^Javittorreve 
7. B. of, or. (ientleman, (everally make oath and 
iUy j and lit It this deponent y. B, for himftif faith, 

Q_q 3 That 





I(0-A tn movt 
K'r judgment. 


(SieKdimt. 

That on tha day of Uft paft, and 

for feveral days before, the meiTuage in the annexed 
declaration of eje^ment mentioned, was fhut up, 
and there being no tenant in the poiTeflion thereof, 
he this deponent did, on the day of 
laft, affix a copy of the faid declaration in eje£lr 
ment, hereto annexed, and the notice thereunder 
written, upon the door of the faid melTuage, late in 
the tenure of the faid A, B, And this deponent 
K, for himfelf faith, That before fuch declaration 
in ejedfmcnt was affixed as aforcfaid, there was due 
to him as landlord of the faid premifes, from the faid 
A, B, the tenant thereof, the fum of 14./. for half 
a year’s rent, upon and by virtue of a certain inden¬ 
ture of leafe made between this deponent of the one 
part, and the faid A, B. of the other part; and 
that no fufficient diftrcfs was then to be found upon 
fhe premifes, countervaili).^ ih; arrears of rent then 
due to tins deponent ; And this deponent further faith, 
'That he had, at the time of affixing of the faid de¬ 
claration ill ej''i 5 lsiient upon the door of the faid 
meffuage, power to enter on the fame, for the non¬ 
payment of the tent fo in arrear as aforefaid. 

It appeals in Rep. Caf of Praii. C. B. 68. 
That the affidavit required in this cafe is in fub- 
flance as follows, *‘^7hat the declatation was fxed up- 
“ on fuch a place., heintr the mo ft notorious part of the 
ptemijes in quejViL'n the) e bein^ no perfon in pofj'ejfton 
on whom the declaration could be legally fetved)^ 
“ that half a ycaPs rent was thcti due from the late 
“ tenant ; that no fuff dent dijhefs was to be found 
upon the premifesi to anfwer the arrears den due ; 
that the late tenant held fuch premifes by virtue of a 
“ leafe from the lejfor of the plaintiff., and that therein 
is contained a claufc of re entry for nonpayment of 
“ that rent,** Prail. Reg. C. B, 168, 

You move upon this affidavit as before, for judg¬ 
ment againll the cafual ejedtor, pay ferjeant’s fee 
lor. 6^. j and if no appearance and p'ea, ftgn judg- 
rncni. 


But 
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But if the tenant appears, and pleads upon the •?' 

trialj all the matters ip the abo^e affidavit muft be p"oof ”-** 
proved, i Burr. 614. qui«e, 

“If any tenant holding a rack rent, or where Mtthod of get- 
“ rent referved (hall be three-fourths of the yearly poireflaon, 

“ value, who fhali be iq arrear far one year’s rent, 

“ fhall defert the premilcs and leave the fame, fo year’s lent In 
as no fufficient diftrefs can be had. t'jvoiullices of 

, rr • • /» ' » •/ T L leaves the urc- 

the peace Yha-Jing no tnUreJl m theprmijei J, at the untenant- 
requeft of the landlord, may go and view thccd, 

“ fame, and affix on the moft notojious part of the • 

“ premifes notice in writing, what day (at tlje 
“ dijlancs of fourteen days at leaji) they will return to 
“ t ike a i< cond view thereof j and if on Inch fecond 
view, the tenant, or fome perfon on bis behalf, 

“ (hall not pay the rent in arrc.ir, and there thall 
be no fufficient diftrefs, the jullicts may put the 


cc 

cc 

(( 
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landlord into pofl'effion, and the Icafe thereof to 

fiidll be void,'* 


fuch tenant, as to any denuic, 

Stat. II Geo. 2. e. 19. 

The mortgagee, having a right of entry, and the Of prorceding 
premifes tenanted, may ferve an ej. dlmcni on the tc- f«ovfr jm*- 
iianr^) as before j but rt the prcmiies are ‘jac/wt, he ^ 
mult fell a leafe thcrcf-n, in order to noiiinate a 
plaintiff, who is to be turned out by a defendant, as 
mentioned before; and the proceeding is exactly the 
fame. 

Uy Stat. 7 Glo. 2 . c. 20. It is enadled, “ 

u'Lre an ejUiuunt is brought by a mortgagee to recover *^0,^ 

“ the I ojjijjion oj morigagt.^p} emifeSy if the perfon U'ko may 

** has a right to redicuiy jhall appear and pay to the^i'e''}‘ 
mortgagee^ or bring into lourty the principal intereji 
and cojisy to be computed by tie proper ojf.cer^ hejhali 
be dijihargedJrom the moi tgage ; and the court Jhali^ 
by rulcy compel the rnoitgagcr ta reconvey the pre^ 
mijesy and to deliver up all deeds relating to the title 
of the famef 

A judge’s order may be had for this purpofe, A judge’s ordej 
Barnes 177.J and the prothonotary is to make all juft wdl Jo. 
dedudlioiis and allowances on paying off the mort- 
g■^ge, Barnes i;6. * 

(iq 4 Whei^ 
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■Wber* there ate 
two or more 
mori^a^c’*:, conn 
will not cc inpel 
a redcmpiion oi 
one only. 

Final jui'gmcnt 
.TTur viTdift tor 
the plaintilT. 


H*b, fac, I'f 'Tcir. 


Judgment in 
rjetlment after 
detendant l.as 
Withdrawn !i;i 
plea and ruili 
taxed, and alto 
for the poficl- 
£on. 


When there are two or more mortgages, the court 
will not ftay proceedings, and compel a redemption 
of the firft mortg::rge ooiy» upon the payment of the 
principal intcrclt and coHt, on that mortgage, with¬ 
out paying the rdlt. 2 Jllack. Rep. 726. . 

At which day Cometh here as well the faid "John 
Dee as the faid J. hv fheir attornies aforef^id ; anti 
upon thi> the picmii’cs being here feen, and fully uii- 
derftood bv the jultieos hen*, it i-; coiifidered. That 
the faid ''/chi Doe recover a;5^'.i’.n;i thcfaiil J. his term 
aforefaid yet to tome, td' and in th.c tenements 
aforcfiiv', vvith the appurtenances, and his damages 
afcrefaid, afl illd bv the faid jury in form aforefaid, 
and alfo 13/. ig.f. adjudged to the faid 'Joln^hy the 
court here, by his all'ent, by way of increal’e, which 
damages amount in the whole to 16/.; and that the 
faid ■'/. be taken, cfe. And upon this the faid /John 
Doe prays the writ of our Lord the King, to be di¬ 
rected to the fheriffof the county aforefaid, tocaufe 
him to have his poficflion of his faid term, yet to 
come, of and in the faid tenements with the appur¬ 
tenances ; and it is granted to him returnable here, 
from the day ol Eajter in fifteen days, isV 

Enter on the roll as far as to the end of the iflue, 
then fay. At which day before our faid juftlces at 
fVefimin/ter C 7 in\c the parties aforefaid by their attor-? 
flies aforefaid, and the iherlfTdid not fend the faid 
writ, nordtd he do .my thing thereupon ; and here¬ 
upon the faid G. D. by his faid atioinev, conies and 
relinquifhes his averment by him in pleading above 
pretended, and fays, 1 hat he cannot deny the faid 
a^ion of the faid yd-n Doe, niT but that he is p'uilty 
of the trd'pals and cjedlnitnt aforefaid, in manner 
and form as the faiJ John Dae i.ath above thereof 
complained jgainft him; and the i; id ''fchv Do^ 
furtlitr faith, and acknowledges, 'I’liat he hath fuf- 
tained damages, by rcufon of the trefpais and ejed- 
jnent aforefaid, befidej hiscolKs and charges by him 
laid out about his fuit in this bthalf to is. and no 
more ; and bccaufe the faid C. D. doth not deny the 
fame, but admits the allegation to be true, the faid 
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^ahn prays judgment, and his damages fo acknow¬ 
ledged in form aforefaid, together with his cofts and 
charges aforefaid, may be adjudged to him, * 

Therefore it is confidered. That the faid ^ohn Doc Judgment fignea 
recover againft the faid C. D, his term aforefaid, yet 
to come of and in the tenements aforefaid, with the 
appurtenances, and the faid ir. damages in form 
aforefaid acknowledged, and alfo 7/. lqs, for his 
cofts and charges by him laid out and expended 
about his fuit in this behalf, adjudgid to the faid 
'Jchithy his confenc, by the court here, which faid 
liainagcs, cofts, and charges, in the whole, amount 
to 7/. iij. and that the faid C. be t.:ken, l:c. And 
the faid JoJm prayeth the writ of our fiid the 

King, to caufe him to have his p^llliiion of the 
term aforefaid, yet to come, of and m the imements 
aforefaid, with the appurtenances, and it is granted 
to him returnable here, in fiiteen days ox Ka/ier, 

IVocccdings in ejedment lhaU iUy till the cofts of 
a former fjedtment be paid ; althou;i;M in fuch for-ner 
cj'^chnenr, the lellbr of the plaintifF never eritreu in¬ 
to the confent rule. 7. Hl/ick. Rep e,().j. 

Proceedings in eie^iment ftaid the d \y bcfo^'c the 
trial (after a lf>i-g '!e!ay), til! cofts oj’ a former 
ejetfiment paid. Jhid. 1158. And the like, w’hcn 
brought bv a fra ululcMit aingp,ee(unvi.;rf.;ieinlblvtfnt 
debtois act) of the former Jeftbr of the pUiiuift', 
ibid lib’o. 


Ihw to recover the Mcfnc Profits, and from 

VC-hilt Time, 

IF Judgment is obtained in ejeiSIinent, bring an 
aflion for themefne profits j and as it is confequen- 
tial to the recovery, it may be biought either in the 
name of the nominal plaintiff, or in the name of 
ihe lejfor of the pUiintiff, and in either fhape, it is 
equally his aiffioii, againft the tenant in pofllffton, 
to recover the value of the profits, unjuftlv received 
by the tenant, in confe4t|ueuce of the cufter com- 



Cdi 


€/ram«nt.' 


plained of in the eje^ment; for after a recovery in 
fjeftment, the tenant iseftopped from controverting 
the plaintifFs title, in a fubfequent adtion for the 
mcfne profits, provided the plaintiff only proceeds 
for rnefne profits, from the time of the oufter com¬ 
plained of in ejedlment; but if he proceed for ante* 
cedent profits^ he muft prove his title to the premiles,^ 
from whence they arofe to (hew his right to receive 
them. 2 Burr. 668. 


Proof re'}iiireJ 
in luch action. 


Jury are not 
confined to mere 
t^nt. 


Iftvrou^iir by 
nonur.al plain* 
tiff, court will 
flay the proceed¬ 
ings till lecoriry- 
Tenants in com 
mon may bi'-t 
this adtion. 

Cannot pay mo* 
ney into courf. 

Aftlon for the 


In order to prove the plaintiff’s title, it isonly necef- 
fary to produce thecopy of thejudgment in ejediment, 
where the judgment is after verdidt, together with 
the attorney’s bill; but if by default, then a writ of 
poffeffion executed is neceflary ; and a learned au¬ 
thor fays. That the latter does not feem requifitc j 
for if the tenant be concluded by the judgment in 
ejeftment, from controverting the plaintifi’s title, 
he is confcquently concluded from controverting his 
poflefiion, bccaufe his pofTeffion is part of his title. 
As to the value of the nielhe profits, they muft be 
proved ; but in eftimating that value, the jury are 
not confined to the mere rent of the premifes, for 
they may give whatever damages they think proper, 
though the defendant may plead the (ratute of limit¬ 
ations, and by that means protedt himfelf from all 
but the laft fix years. 3 Wih. 121. 2 Burr, 267. 

Bull ni. pri. 88. 

And in cafe an adfion is brought by the nminal 
plaintiff'^ the court, on application, will ftay the pro¬ 
ceedings thereon, till fecurity is given fox^cotts. Ibid, 

If one tenant in common recovers in cj-clmer,t 
againft another, he may have an adlion lor the mefne 
profits. 3 IVih. j r <). 

The defendant cannot pay money into court in an 
at'Iion for melne profl 2 ////.*. 115. 

In an action for the rnefne profits, brought pend- 


mefoe profi t, jog a Writ of error on the ejedtment, plaintiff may 
®proceed to afcciiain his damages, ai d to fign bis 
judgment; but Cur. will flay execution thereon, 
till the vviit of error on the judgment be dctcr« 
mined. Rep, id CuJ, Prdii\ C, F. 46. 



On motion in the treafury, that defendant might Defenaant h«l«i 
he held to bail upon affidavit in an a^ion for mefne J***^''^!!* 
profits, the judges ordered defeifdant ^^menepro 

be held to bail for 500/. but would not order the 
Other defendants to be held to bail, they being only 
bis under-tenants. Pra£i, Reg, C, P, 62. 

In ejeiiment, a writ of habeas corpus is the proper How to rentove 
proccfs to remove the plaint (under which the de- 

’ , n . . . ' j . from the 

iendant mult appear in this court, and enter into Mayor’i court, 

the cofTimon rule, and plaintiff muft declare de no- London, 

vo), and not a writ of certiorari^ as in replevin, 

whereby, after the record removed, the parties are 

to proceed upon it, and not to begin dc novo, 

Bennes 441. Highmgre v. Barlow, 


I F any bankrupt, who fhall have obtained his or Bankrupts In- 
her certificate from the acting commiffioners, pnfoned after 
and fuch certificate Ihall have been allowed and 
confirmed, as by this a£i is directed, ihall be taken diicharged.. 
in execution, or detained in prifbn, on account of 
any debts due or owing before he or ihe became 
bankrupt, by reafon that judgment was obtained 
before fuch certificate was allowed and confirmed, 
it ihall and may be lawful for any one or more of 
the judges of the court wherein judgment has been 
ib obtained againft fuch bankrupt, on fuch bank¬ 
rupt’s producing his or her certificate, allowed and 
confirmed, to order any iheriff or iherifis, bailiff or 
officer, gaoler, or keeper of any prifon, who hath 
or ihall have any fuch bankrupt in his cuilody, by 
virtue of any fuch execution, to difeharge f^jch 
bankrupt out of cuifody on fuch execution, with¬ 
out payment of any fee or reward ; and fuch ihe- 
riif, ^c, is and are hereby required to difeharge 
fuch bankrupt out of his cuftody accordingly, and is 
indemnified from any a£lion for an efcape for fp 
doing. 5 Geo, ss. r. 30. /. 13. 


If 






How to<)iTchar|; 
a baaiv.riipt. 


Jf commiflion 
ai>pears frauilti- 
lenr, C('’irt wi.I 
diicli*.rge. 


Csnoct be 'Ui- 
cnarged from Jn 
CKiexic* 

A binkruptin 
C'jftooy, o I :>ti 
attachmcijt for 
tl’C non -piI* 
forniancc ot an 
award, dil- 
rhcrgfil, nn liav- 
3ng liu lertiii* 
c«te. 


A bankrupt dif- 


If the baakrupt is in cuftorfy before his certifi, 
cate is Hgned^ and afterwards it is allowed, apply 
to a judge, at bis Chambers, for a futtimons to fhew 
caufu luLy he ftiould mi he difeharged^ he having oh- 
tainedhis certificate-y which upon producing, and an 
aftlrlavit (if the attorney does not attend for the 
piuintifF) of the debt having accrued before he be¬ 
came a bankrupt, the judge will grant an order 
upon the third fummons. 

The court will not difeharge a bankrupt on a 
common appearance, when the commifiion appears 
to have been grohly fraudulent, viz. the defendant 
lived in RuJfel-Jircety Blootnfiuryy and the commif- 
fjon delcfibed him as of the p -.riih of Saint Faith iho 
Virgin^ in Loiuhu 'I Black. Rep. 725. 

Bail; if the bankrupt has Ins ctiuilcale allowed, 
may apply to be exonerated l>y fuinmons, without 
rendering the principal, before jeturti ui l«.v.ond 
fa. Barnes 104. 

But if the bankrupt be in cuilody at tlij fuit of 
the king, Oii an e- tenly ht cannot be difciiargid 
therefiom, 1 yJik. 220. 

A bankrupt was taken upon an att'echmert for 
not performing an award ; after which he becair.e 
bankrupt, and obtained his ce.tifiCiite; asid upon 
motion for his difcliarge he w-is oppofed, b cau/e 
the bankruptcy does not purge a contempt; but 
the court held, that this w’as a demand for v.'i'ich 
an a£lion of debt will lie ; and the adt C v*-, he 
not be arrefted, CiV. for any debt due beU re the 
bankruptcy. It wo.' id be bard to keep him in cuf- 
tody when the duty was difeharged; and thcrefurc 
he was difeharged. 2 Sir. 1152. 

On motion to dilchargc a bankrupt out of exc- 


9 h*rgcd <rom a culion, QO the Stat. 5 idto. 2. f. VO. it appeared, 
aJTi.er'htsVfn’'" W3S cont idfcd before the bankruptcy, 

iup»cy, fora and filed for and recovered pending the commiliion, 
^eUdue before. before any certificate obtained; and the judg¬ 
ment was afterwards affirmed on error, and colts 
given on fuch affirmance. The court difeharged 
him as to all 5 for not having his certificate, he 

could 



could not plead to the action ; and thefe cofts were 
attendant on the original judgment, and cannot be 
confidered as given for delay of execution, when ic 
appears there ought to have been no execution, 
though no wTit of error had been brought. ?. Sfr. 

IJ96. 

Notwithilanding a bankrupt cannot be dif-ifbanfcrunf m 
charged out of cuftody upon an arreff, before his 

ccrtiiicale is allowed, yet if the creditor prove his 

debt under the commiilion, the defendant may, by pmved his ac ic, 
petition, apply to the couit ol Chancery, for him 
to clcift, whether he will proceed at law, or take hiSgi?^/*"" 
debt under the commilTion j and though he does 
make his elciSlion, yet he may adent to, or difl’ent 
from the certificate. 1 Atkins 220. 


In Chancery. In the matter of A, B, a bankrupt. 


To tkc Ri^ht Honourable the Lord High Chancellor of 

Great Britain, 

The Humble Petition of the/aid Bankrupt^ 
Sbcwi'th'i 

I'liaL a commiffion of bankrupt, on the d?y 

of 175^2, was ifibed under the grf?at fcal t’’ 

ol Great Britain^ aganift your petitioner, diicdled 
XgIF.U, HH. hr. HC. Erquircs,aaiiie.//. 
Cintlernan, 

'I'liat y, C, of in the county of 

weaver, a creditor of your petiiiuner, 
did prove, at one of the meetings under the faid 
conimilTion, a debt due to him irom your >)ctition* 
cr, to the amount of 150/. 

rhat the faid f. C. lately ilTued out of his Ma- 
jeliy’s court of Cominon Pleasy ag.iiiifl: your peticion- 
er, a writ of capias ad refpondendimy returnable on 
the mor>ovj of All Houlsy and caufed your peiiiioncr 
10 be arrefied for the faid Ann of 150/. fo proved 
under the faid commiffion. 

“ Vour petitioner, therefore, moft hum’oljr 
pravs ycur Lordfhip, to order the faid 
** y. C» forthwith to make his eledfien civ 

* ther 


''"M for 
TO', tocl.'il. 




How M proceed 
upon this peii- 
tiofl. 


When bail arc 
fixedi 


CTerCificate will 
not d(f(^srge tbi 
banktopt upon 
•n ailion on bail 
bond* 


“Bafi&taptiEf. 


ther folcly to proceed at law again!! y’ouf 
petitioner, or take his faid debt under the 
faid conimiflion : And that in cafe her 
fhould ele6! to take the faid debt undel‘ 
the faid comminionj that theh your 
“ LordOiip will be pleafed to order the faid 
“ y. C. to releale your petitioner from the 
“ faid a< 5 i;ion^ at his own cofts and charges ; 
“ or that your Lordfhip would be pleafed 
to grant your petitioner fuch other relief 
in the premifes as to your Lordfhip may 
“ feem meet. 

“ And your petitioner j}}all ever pray^ &c,” 


This petition is to be ingroffed on a treble fijc- 
penny ftampt paper, and left at the bankrupts of«> 
iicc, elements Inn^ with a fair copy for the chan¬ 
cellor, upon plain paper. When be has anfwered 
it, fervfe copy on the plaintiff’s attorney (and his 
client, 1 think, would be beff) \ make affidavit 
thereof, and alfo let the defendant make affidavit 
that the plaintiff has proved the debt under the 
commiffion, and that he does not ftand indebted to 
him in any other fum. Upon the hearing of the 
petition, get folicitor under the commiffion to at¬ 
tend with the proceedings; pay him 20J. 

Having now fhewn how the bankrupt may be 
releafed, it may be neceffary to ftatc the relief of 
hrs bail, in cafe they have not furrendered him 
prior to the gaining his certificate ; and what will 
not difeharge him fiom other debts, by rcafon of 
his certificate. 

If the certificate is obtained before the bail are 
fixed, they (hall be difharged j but if they are fixed 
before the certificate is obtained, they remain liable. 
2 a lack. Rep. bii. 

But if an adlion is brought upon a bail-bond 
iagainft the bankrupt himfclf, though he is dif- 
charged from the original debt by his certificate, 
'yet he is not from this; for the court faid, that this 
was a new debt, and diftipA caufe of a^ion, and 

therefore 






therefore refufcd to relieve the bankrupt, and or** 
dered the iheriff to pay the money to the plaintiff. 

Cockerill v. Owjlon» I Burr. 436^. 

But court faid, the certificate fhall difcharge 
proceedings depending agajnfl bail, in an adiun 
upon the old debt, who are not already fixed. Ih'uU 

A, becomes bail for B. on a promife of indem- Dcl>t and rorts 
nity. The bail-bond is affigned, and judgment Fidfi.ra bank- 
in an action thereon, againftwho brings 
error in the T/Xchequer. B. becomes a bankrupt, ty is noc lovered 
Judgment againft A. in the Exchequer, who brings ‘he ‘.omoiif- 
error in parliament, which is nonprofled, and then beingpX'tUr 
he pays debt and cotts. The damnification does alter the bauk- 
iiot atcrue till that payment, and i5s not covered by 
the coinmiflion and certificate; but an adtion lies 
for A, againft the bankrupt, on his promife of 
indemnity, 2 Blad, Rep, 794.. 

An unccrciflcated bankrupt going beyond fea, B,inkriipt go‘nj 
and refufing to aflift his afllti-nees in gettinc in his >^8- 

, 1 . c /•/ ‘“•'ng lo affifr 

debts, IS guilfy of mnconformiiy, and cannot be dij~ biscwiiots to 
charged under the injblvetit debtors act. Ibid. 1188. kc‘ juIhs dews, 

lift .ntiilcQ to be difeharged under the rnfolient Atl. 


A Cl editor who obtains a verdidf before the com- 
is intiticd to prove his cofls as well as his 
dchf, though judgment not iigned till after the 
commilfion ifiued. And having proved his debt, 
anJ otncrw'ife aded under the commiffion, has 
made his chclion, and fliall not afterwards refort 
to the bankrupt’s bail. Ibid. 1317. 

Debt was brought on bond payable by inftal- 
menls, fome of which were not payable till after 
the bankruptcy, Q\icftion, Whether this be a 
dehl difcharged by me certificate, or not ? After 
the firft default of payment, the bond is forfeited, 
and the penalty is the debt in law. The court 
will not cater nicely into the matter of bail or no 
bail. Rule for common appearance, Barnes 10j. 
Vide rny inJiriUl. Cler. in B. R, p. 424. 

The delendant, 9th May 1734, was bail in er¬ 
ror ; 25th Otiober following he committed an adt of 
bankruptcy, and after got his certificate. On i?fh 

. M- 


Cjrenur is in- 
titled i(. nri,ve 
Iin foils al'cr 
^eroic^ undtr 
fomniiHion, tlio’ 
j'jf'gmt-pt net 
lig'.eo till ai...T 
the coiT n.ilIi-H 
iiFuiv, 

Delendant fro* 
dof i/ig his certi- 
fifiUc, d'!v I argei 

on 4 iuniOioii 
appearance, rhe 
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lued. 


WJiere rhere is 
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ruptcy between 
becoming bail in 



mor and affirm-judgment affil'med ; and to an adlion oil 
«nce, no dxf- j^c HTognizancc he pleaded his certificate. And it' 
* was hfJd he was ncFt difeharged ; for it was a con- 

' tingent debt, for which the plaintiff could not come 
in under the commiffion, the Stat. 7 Geo, i. c, 51, 
only letting in thofe where the payment was cer¬ 
tain, though future. 2 Sir, 104.3, 

No debt can be barred but what was a debt con- 
trad^ed with certainty before the a£t of bankruptcy. 

3 WUs, 17. 

Annulbond. An annuity bond, if forfeited before the bank- 
' niptcy, fhould be valued and proved under the com- 
million. If not forfeited till after, it cannot be 
proved j and the obligor may be taken in execution 
on a judgment thereon. Bond given, 18th January 
1770; 18th Manh 1775, conimilTion ilTued ; i5rh 
July 1775, the certificate w'as allowed; a quarter 
became due the i8ih of April 1775 ; the annuity 
was regularly paid to the iSth o^Junhury 1775 ; lo 
that the bond, in fadi, was never kuieited, 1 Black, 
i\cp. I I cfi. 

A bill of exchange drawn on and accepted by A* 
but not due, nor paid, till after the drawer was do- 
riared a bankrupt, the defendant not difeharged by 
the comrnilRon of bankruptcy. Ilnd, 839. 


I?»oteehln30 againft i&rtfonerfi. 

Y F ai\y perfon is in cufiody of the warden, or 
I kei'per of any ocher prifon, it will behove the 
^yractifer to take ca/c, and obferve the rules laid 
down, in the llridtcll niatiner, in proceeding againfi 
him ; otherwife the leaft lacb in the world will de¬ 
prive liis client of th’cuftodyof the priforier, as 
the law pays the higheft regard to the liberty of the 
fubjedl, and nioft likely may be of dlfagreeable con- 
fcqucncc to himfelf, lince the courts have deter¬ 
mined, that an attorney is liable to make fatisfadlioit 
to his client for ncgledting to charge a prifoner in 

'* execu- 







execution, though It appeared rather for want of 

judgment, than negligence, 2 fftls. 325, 

Formerly if any prifoner was hi the cuftody of Howprifonert 
the lVard<n of the Fleets the plaintiff, at whofe fuit j^Kecdtd 
the prifoner. (food charged, was obliged to bringo*mcry# 
fuch prifoner to the bar of the court by haheai cor^ 
ptiSy to declare againft him, within certain limes ap¬ 
pointed by the court, mentioned in the rule of 
//. 14 C*f 15 Car, 2. and if in the cuftody of any 
Jherij}\ the plaintiff was obliged, before he could de¬ 
clare againft any fuch prifoner, to ifl'ue a habeas cor¬ 
pus^ to command the gaoler to bring the detendant 
into court, in order to commit him to the cuftody 
of the Wardmoi the Fleet j but this being attended 
with great expence, as well as inconvenience to the 
plaintiff, the legiflature thought proper to inter¬ 
fere, and therefore, by Stat ^ M. c 21. 

f. 2. It is enabled, “ That if any defendant or defends The prffent 
“ ants be taken or charged in cujicdy^ at the fuit of any p.ode for deli- 
“ perJonorperfonSf upn any writ or ^,vritSy out of any 
cf the courts at V<Ii{\am\\\Gry and rmprijomd or 
“ tained in prifon^ for want of fureties for their ap- 
*'*' pearance to the famey the plaintiff or plaintiffs in fuch 
“ writ or writs, may, before the end of the next term 
“ after fuch writ or procefs Jhall be returnable, declare 
tigiiinjijuch prifoner or prifoner s in the court where fuch 
writ or writs Jhall ijjue, whereupon the jaidprifoner 
orprifsners Jhall be taken and imprifoned, or chatted 
in cufhdy, and may caufe a true copy thereof to be de-^ 
livered to fuch prijoner or prijoners, or to the goalcr 
or keeper of the prifon, or gaoler in whoje cu/iedy 
fuch prifoner Jhall be or rejnain j to which declara^ 
tion or declarations, the fiidprifoner or prijoners JkcH 
appear and plead ; and if fuch prijhticr or prifoners 
jJoall not appear and plead to the fame, the plaint iff'or 
piainttjfs in juch cafe Jhall have judgment, in fuch 
manner as if the prifoner had appeared in the jaid 
court, and rrfafed to anfwer or plead to Juch deda^ 
ration** 

That it (hall and may be lawful for any peribn Ccpy of ficdara. 
who ihaii have caufe of aiflion againft any n: i- w 

r* •» loner 


<( 

(C 


«( 


cc 


(( 


cc 


cc 


tC 


cc 


(C 

<c 
f c 
cc 


cc 



anA 

made thereof, 
plaintiff' to fign 
judgment. 


foncr of the Fleeti after filing or entering a de- 
** claration, to deliver a copy to fuch defendant in 
any perfonal %6tion, or to the turnkey or porter 
“ of the Fleet pnfun, and after a rule given to 
plead, to be out in eight days at moft, after de- 
livery*of fuch copy of- the declaration, and affi- 


cc 


C( 


Ko (lecfaratlon 
to be delivered 
before return of 


davit made of fuch deliver)', to fign judgment 
“ againft fuch defendant, as if he had been charged 
“ at the bar of the Common Pleas.” 8 £ 3 * 9 /K 3, 
f. 2 ). / 13. 

Upon this a£l: of parliament being made, the 
court thought proper to make 
refpefling the declaration ; 

7 'hat no copy of any declaration be delivered 
“ to any prifoner in cuftody, before the day of the 
“ return of the procefs upon which the defendant 
“ was taken or charged in cuftody.” Eaf. 5 /K 
^ M, 


the following rule 


No rule to ap* 
pear, &r, till 
after aiB^Uvit 
Bled. 


(t 


cc 


ic 

n 
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That no rule be given for the defendant in cuf¬ 
tody, to appear and plead to any declaration 
“ agdinft him, until an affidavit be fiUd^ ivilh the 
proper fecondary'^ of the delivery of the copy of fuch 
dedaratmiy and of the time whm^ and thdperfon to 
whom the fame copy was delivered, and a copy of 
• Nowffifpenfed the faid affidavit ihall be produced * to the pro- 
'^***^* “ thonotary before judgment figned, together with 

“ a certificate from the proper officer, that no ap- 
“ pearance is entered with him. 

“ If declaration be not entered or left in the of- 
“ fice, before the end of the next term after the writ 
orprocefs (by which the prifoner fhall be taken or 
charged in «'>iftody) be returnable, and affidavit 
made and filed in manner aforefaid, before the end 
oftzueiity day\ next after fuch term (Ealter term ese* 
cepted), and -within ten days after Eafter term, the 
prifoner (hall be difeharged upon the entering of 
his appearance, with the proper officer, by writ 
of fuperfideas made by him according to the an« 
tient practice of this court.” 

It any gaoler or keeper of a prifon having receiv- 
iiTcring deci«a- cd a copy of a declaration againft any prifoner in his 

5 cuftody. 


if dcdarAtioii b 
not cruprc'i in 
cbe ofnee, &c. 
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riaolf-r not lie* 
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JPlifoitcfff. 

cuftocJjs (hall fupprefs the fame, and not deJIver it 
forthwith to fuch prifoner, an attachment fball be 
iffucd again ft him, tbiiL ^ 

. If any de fendant hath or ft>all render him or her- Dcff^ant fur* 
felf, or be rendered to the b'Uet prifon in difehargeof 
his or her bail, at the fuit of any plaintiiff, where no ba.l before de- 
fu|-iher proceedings by declaration have been had clarition deli- 
agaiiift ftich defendant fo rendered^ before fuchren- J‘ • 
tier, unlefs the plaintiff (hall deciaie againft luch witbin two 
dt-rendaiU within two terms after fiich render; fuch ^‘•*”‘** 
defendant may be difeharged out of Cuftody, by Ju~ 
perjedeai^ to be allowed by one of the juft ices of this 
court, if caufc be not flicwn to the contrary by the 
plaintiff or his attorney, upon notice to either of 
them given by the defendant’s attorney or agent, and 
affidavit made of fuch notice. j£. 8 Geo. l. 

Plaintiff is not obliged to charge a prifuner inexe¬ 
cution the fecond term after judgment, if he brings 
a writ of error, 2 //'V/j, 380. nor while a treaty fub- 
lifts between the parlies. 3 JVih. 455. 

lJut where a tieciaration has been delivered, or If d?cJaratl«ii 
j.udgment had againft fuch defendant fo rendering j-'^hvered, or 
jhimfelf, or being rendered, before fuch render, un- 
lefs the plaintiff ihall proceed to judgment upon fuch pUimiff to pro- 
declaration delivered, within three terms after fuch 
render (the defendant having appeared and charge aftrij anJ th^rge 
fuch defendant in execution within two terms after defendant in 
fuch judgment obtained^ the defendant may be dif- "’‘h'a 

charged, in like manner by fupetjedeas^ unlets caulc judgment, 
ihewn upon the like notice and aftidavit. Same 
rule. 

The term in which the writ is returnable to be ac¬ 
counted one of the two terms. 

i'be declaration muft be ferved on a prlfoner, or 
left with the turnkcv, though before ftjrrendcT he 

4 r O 

appeared by attorney. 2 Black. Rep* ySb, 

How- to declare if the Defendant^is already in the 
Cuftody of the M^arden of the P'leet. 

MAfCE two copies of the declaration on treble 
penny ftampt paper, take fame to the prothonotaiics 

R r 2 office. 



6ii P?ifoii«r]£f* 

oiEce, pay for the entry 2x. a count, the clerk will' 
mark both copies; then deliver one of them to the 
turnkey, and at the fame time afk him if the dc- 
, fendant is his prilSner ; if he acknowledg's the de¬ 
fendant in culfody, make an affidavit of the fervice, 
and fwear it before a judge, annexing the other copy 
of the declaration thereto. 

The form of the London, to U'it, Richard Fenn, late of London, 
deciaraion. merchant, was attached to anfwer John De?in in a 
plea of trefpafs on the cafe, and whereupon the laid 
John Penn, by S. U. his attorney, complains. For 
that whereas (as in other cafes). 

When the affid. vit is fworn, take it to the fe- 
condaries office, and the fecondary will give a rule 
thereon for the defendant to appear and plead, pay 
\cd. 


In the Common Pleas, 

John Denn, Plaintiff, 
and 

Richard Fenn, Defendant. 

The aHtJarit. A. B. of, ^c. Gentleman, maketh oath and faith, 
That he did, on the day of laft 

paff, deliver unto (?. B. one of the turnkeys of the 
Fleet Prifon, a true copy of the declaration hereunto 
annexed ; and the faid turnkey then acknowledged 
to this deponenr, that the faid defendant was at 
that time a prifoner in the faid prifon ol the Fleet. 

If the defendant does not plead (no demand is fie- 
Cijpiry) wjthm the time, fign judgment, and give 
notice of enquiry to the prifoner or turnkey, and 
proceed againlt him as in other cafes (excepting that 
he mu/I he proceeded againji to final judgment within 
• thre: terms). See after the rule. E. 8 Geo, i. 


Aule to picid But if you forget tofign your judgment on the firft 

TftU Eut ‘^‘*'5 I!™/”you may in the next term give 
a trtiri rule ts neceffary), and for want 

ihcicof ^gn judgment, when the rule expires. 


Mti(^ be charged 
ill -xemiioji 

w i:iio two 
K;rin». 


After you have obtained Hnal judgment, the pri¬ 
foner muft be charged in execution, within two 

Urtntt 
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terms next after fuch judgment had and ohtatmd^ “ the 
term in which judgment is ftgned to be accounted cm 
“ of the two ter msR. E, if Geo. i.. Except de¬ 
fendant brings a writ of error, 2 U ils 380; or 
wtiilc a treaty fublifts between the partus, 3 Jl^iis, 

55 - 


IIg':v to charge a Prifoner in execut:on in the Fleet. 

Make out hahtas corpus ad fatij'uc'icndum upon 
a 5; li.inip' parchnient, pay figniog by ilr: prothono- 
taries is. 44/. feal Td. judge’s allocatur 4s. (which 
n)u(f be obtained before it is fealed); take it to the 
clerk of the papers at the E/cef, tour days before re¬ 
turn, pay gs. 2d. it nmlt be ntadc returnable on a 
day certain, and the roll mull he com})lete and filed ; 
if nof, Mr. Underwood takes it to !! e hnijijrcr (or 
you; if filed, go tv> the clerk </f the ircafuiy, jMf. 

Stubbsy pay 2S. and uefire it nuy be brought to the 
fccomiary j which b<’ing done, pay the warden's 
man lor. 6d. for bringing up defendant, ciicr jj. 
fecondary icr. viz. 4s. to prothopotary, and 6r. for 
bimfelf. 

If he is returned with more caufes than one, pay 
fccondary 3J. each cau/e, 2r. to prothonotary, and 
ij. for himtclf. 

A habeas corpus ad fatisfaciendnm may ilTuc to the H^b. corp. to 
warden of the Fieet^ or the keeper of any inferior 
prilon or a liberty or franchile, returnable in court thereon, 
at a day certain, and the number roll of the judg¬ 
ment to be indorfed upon the writ by the attorney, 
who fues it out; and f^uch writ (hall be a good caufe 
of detainer. R. Mich, 1654. 

If a defendant be brought into ftiurt imon a ha- On fcveral judg- 
beas corpus ad fathfaliendum^ he i 5 ®to be Aarged in 
execution upon that judgment only, on whicn the 
hab. corp. ifl'ued ; and if there be fcveral judgments 
on which he is to be charged, a huh, corp, ad fatij', 
muft be oncach. ^ » 

. R r 3 Hov) 
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Ho'VJ to charge a Prifofier in the Fleet hy Way of 

new Deiuiner, 


To df'a’n a prr- 
ii>ii !P. ihc I'i f.. 
af/H Iio’'! him to 
b^iJ, -itii ivit 

11 ' b * :ii.ioe 

t'.ia* ihc is 
J3i. or ,.!)OV!r, 
and the un c m • 
o.>r'>’iJ H if"; 
priit^a otjry on 
liip copy (it till* 
cecl.Li^ii >11. 

N D. Tl.P.-P’. 
d ;v'it Mii.il he 
I'l bnc H 
if miiJe 


Til" pia'n 

III 

prr'mier \ 
iv.lc'f, n' 
It .I'.e lutl 

Cl 4 V K • 

Ti. r>. n • 

to lo' ?r- 
ni.s'i' 3 3 
.aii.l Jiii.ij' 


No copy of a declaration delivered at the Fleet 
priiun agaioft any prifoiicr there, Iha!l be a (ufFn icnt 
charge to hold j’uch prifoncr to bail, or to re tain 
fuch pril'oner in cuftody for want of ba-l, uiilcls an 
afiidavit that the plaintiff’s enufe of a'lion an^onnls 
to lci» pouni's or upwards^ be firft n^ade and filed 
in thi* proper proihonotaries oilice, and an indoife- 
n»e:u by the faid prorlionotary <jr hi*; deputy, 

upr'h furh ciipy of the declaration, fignifyin/ the 
iiim o! nv-nev Ipvcihcd ; iurwhii h fuin lo indorfed, 
b.iil fna!! be requited, and for no mote. R. }ii-» 
b Ue'. ?,. 

Two i declaration art* prepared a*; bi fere, 

ai d an aui iavir mull be rn.»de of tiie delivery of luck 
cc p\', rind I'iied within twenty days as iKforc. 

Kut if the defend-int is arrefled by proccis iffuing 
out of tlie court of Kind's F-uch, and in cuflody for 
wint of bail, renioves himfelf by habeas corfus to the 
p:ip;n, the plaintiff charges him in the 
F\''t -vvith a copy of the declaratu.n, he is not 
obib-cd to mrd'.s' :»'id an.icx an (-ffiJr.vit of the debt 
as by rule, E. b (■,’!#. 2. is direfted, in regard there 
v/.ts an afndant of the debt w'hen the plaintiff took 
cut the jr icef;, u: 0.1 vvhicii the defendant was ar- 
retied ; but if the declaration com-s in as a new 
charge ngiiinft a p-ifoner in cuftody at the fait of 
; ..other pijiintiff, there the above rule mult be ob- 


..rve< 


iff (t.'fmi* 
c'jf.ovb ' t j 

iV, JT. 

tj cuin.iii'ifu tr, 
tiie Fl"Cf bn. rc 
a decldrrt’.ioji, 
how to ['roceed. 


flames 71, 


U a d'v.endant in cufioJy on a Khi^*s Betich pro- 
ci‘1.5 be comtuillid by this court, or a jnugc of this 
court, to the joifun o'" the fleets be foie a declara¬ 
tion ''eilprsed, ip* plaintiff* cannot declare againft 
him i.'i the kinifs i emh^ without r*. moving him to 
theprifon of ih*: eo-.u by habeas eorpm ad rejionden- 
dum ; b’lt he may declareaganilt him tn this court; 
and fur default ol declaring in due time, this court 
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may difcharge the defendant out of cuftody. After How after deda- 

1 declaration delivered, the a^l^ion muft 6e carried 

on in that court in which the plaintiff declared, 

though the defendant be rernoved to the prifon of # 

another court, and Kh*; (upet ffM as for default of fub- 

fequcnl proceed in g*-', muft iHue out of that court in 

which the plainr ii*declared, 

'The prothoMotarics mark the declarations, and 
an affidavit muft be made as before. 


Where a defendant w.'i'-' ferved with copy of pro* How 
refs, but before declaration delivered, bccamea P'*" fgnd|,n 7 hasbeen 
foner in the Fktt, and the plain'ift’eiitcicd an ap-ferved w,th » 
pearance for him, purfuant to the ftaiutc, and leftafopyi and after¬ 
declaration in the office, and gave him notice of it, ** 

th.* court fet afide the proceedings, and held, that 
the de.laration ought to have been delivered at the 
FU'd. 


A prifoncr in cuftody on an attachment for a cen- A prifoner on an 
tempt of the court, cannot be charged with the de- 
claration without leavcof the c(»iirr; and thecharg- judge’s trder be 
ing a defeiui.int with a ca.Ja. whilft he was in cuf- dteUred againfl, 
tody of the fticrilF of MiddUjcx on an attach nient for 
a contempt of this court, has been held irregular ; 
therefore a judge’s order is neceflary. 

If prifoner be taken upoaanefcape warrant, and 
is in cuftody of the warden or other gaoler, he muft »- 

be declared againft, before the pnd of the focond two 

term after his being fo taken,, other wife he may fee icrmi. 
difebarged. ;• 

A fugitive furrendering himfclf to the Fleet under a fugitivecan- 
the infolvent adl, is not aprifpner in cuftody of the "°*-^J‘*"*"*‘* 
warden, nor liable to be charged with a declaration. ‘ 

The prifoners who are liable U) be charged muft be 
fuch as are prifoners upon mefne prdcels of execu¬ 
tion in a civil fuit. A. fugitive is a mere volunteer; 
he may come and go when he pleates i but by going 
he forfeits the benefit of the &dt, 2 Black, Rep, 

972 . 
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Hew to proceed if the Defendant he in Cuflod^ 
in Newgate, Ludgate, or any other County 
Gaol. 


A^' Isvit cf dc- 
Jivciy. 


IF the defendant be in cuftody of any (hpriF, 
at your fuir, then make two copies of the declara¬ 
tion on treble penny ftampt paper, one to dcljvtrtp 
the gaoler, turn!:ey, or priloner, and the other to 
annex to an of the dclivf.ry, to be filed 

with the fecond.iry of the prothonotarics cfiicf, 
which mull be filed before the end of tiveviy rluyi 
after th: fe' 07 id term (except after K.liter tenn^ and 
then in ten days) for no rule to plead can be oiven till 
affidavit is made; take them to ti.e prt>th •notaries 
office (pay for the entry 2r. a coun;)^ who will inaiic 
thc.n ; then lerivc tine vviUi the pOrfl-T or turnkey of 
the pnfon, at the fame time all^ii'ij' him, ii th- de¬ 
fendant be a prifoncr at the luii of tire plaiPtilf ? 

R G. of, L'c, rnaketh oith, Tmu ne dm, on the 

13th Jay of lalf, delu c r ,» true cony of tlie dtcki- 

ration h. reuntoamuxed unto Air. rhe l>.i Kr (or 

Mr. J- P-. f 'C turnk-y) of the i;aoi or piii m <'f rhe 

county of fA And the laid gaoler (or turnkey) then 

owned the find dcf'.’ndant ebove-n.imed, to he a pri- 

foner in the fair] prifon ; and thi.s d-v.'t'netrt furfher 

faith, 7 'hat the find defendant was .irrefnd at rhe 

fuit of the plaintiff', by proerTs ill’ne.d -uc of tins 

court, before the ciediverv of the laid dcclannioo. 

' - * 

N, B. The latter part of this affidavit by the rule 
of E. 5 fF» Csf M. does nv‘t feem to be nectHary, 

Upon filing you" affidavit of the delivery with the 
Jeeondary^ he gives r. rule ro :>ppc.ir and plead ; atid 
if no appearance and plea, the prothonoiarics clerk 
will fign your judgment (having filed warrants of at¬ 
torney), without Iv.t.Ing a copy of the affidavit of 
the delivery, or producing a certificate of appear¬ 
ance not entered, that now being difpenfed with. 
And iSf. Bt no demand of plea is nccelldry againfta 
prifoncr. 


But 







Rut if the defendant be not in cuftody of the fhe* if dffendant m 
rifF, tsV at your fuir, then, in order to detain him, «oidt 
you mull: make affidavit of the debt, and fue out a to'pro«ed,**'^*^ 
cai'iui f )r that {>iirp<>i’', and f^^nW to the ftieriffi, who 
wiil roike out his warrant thereon to the gaoler to * 
detfjiii him ; and proceed afterwards as before. 

If a pnfoner in the Fleet be charged wirh a de- Ifcp>jibnfr re- 
claration in this court, and he afterwards remove'; 
himielr to the Kingi lUnch by ha* carp, the plaiiitifi aui 

m’-V jiroceed to judgment agaiiilf h.rn in this court; rfecUono., bow 
and :n t'rdcr to ch.n ju' h m in execution, muff biing ‘® 
a iu corp. ad futiifaciendum., cliicdttd to the inar- 
Ihil, to 1)1 mg him belore this court. 

ilaviiig row ffiewn how' a pnfoner is to be dc- whm tpappe«y 
cl^if'd againlf and detained anew, it will now be ileaJ* 
r* ijuifi.'e lo Ihew, when ihty are to appear and plead., 
if ihiy rncm to make a dclcnce, whicn is too often 
the calc CO cieate expente. 


ler 


in til',I ivlnt Time Frifomr^ are to appear 

a>:J plead. 


if a copy of the declaration be delivered before Dechrition de- 
miK/li.i Pofthaj or croji'inum animarnw, and affidavit l>verpd brioie 
thereof made and Hied ; .md the dtfcnd^ni doth ^c»ftTnom^"* * 


I ani- 


einer his appearance with the proper officer, within iraium, and «]i- 
ten d lys arrer Eajhr or Mkhachnai Term refpcdlive- f 
ly, judgment may be entred againft him, if rules 
have been given ; hut if he doth enter his appear- 
iince a'! afortfaid, btfore the end of ten days after 
tnc term, he rtiall imparle unto the next term, un¬ 
ices the action be in London or Middlefex^ and tkK 
defendant be in prifon within forty miles of the 
city of London and JVeftminfUr \ then, though he 
doth appear before the expiiation of ten days after 
the end of the term, he fi)all plead two days hejore the 
ejjbign day of the next ierm<t and in default thereof, 
rules having been given, judgment may be entred 
againft him as aforefaid. Rule E, 5 IV, £2' M, 

If 
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Declaration de- 
livritd 00 or 
a^ier n.f.C It) 
I'aUhii.', &I... 
■when M a. j car 
•nd * 


Writ returnable 
rue term, decla¬ 
ration delta: red 
br'ore ti'mifii 
next, may’give 
roirs tojppijr 
and plead ; it no 
plea, figniudg- 

DRIit. 

May any time 
l>;fure lioal 
jud put 

in bail. 

Drilbn-r p’ctds 
ir) pcrlon n jt to 
p 4 y for the iH'ue 
abter by actor* 
pey. 


vVkt'*-* upon a 
rnrt.nni' n.eot of 
A priionrt. he 
may te OJt- 
eha>|ed by Ihte'- 
tC\., 


P?lfiinet0. 

r 

If a copy of the declaration be delivered on or 
after nunfem Pafhep in Eajler term, or crajVtmtm 
Gmmarum in Michaelmas term, or in Hilary or STr/- 
nity ceinis, and th£ plaintiff fliall thereupon ^ivc 
rules to appear and plead, if the defendant enter his 
appearance two days picceding the effoign day of 
the next term, he fhall imparle until the faid next 
ter n j but if he doth not appear within that time, 
judgsiient may be entred againit him as aforefaid. 

If the writ be ret'irnablc in one term, and a copy 
of the declaration be delivered before the c-ffoi^'ii 
day of the next term, the plaintiff in fuch next 
term may give rules to appear and plead j and if ilie 
defendant doth not enter his appearance, and plead 
by the time that the rules are cut, judgment may 
be entred againft him as aforefaid. ihid. 

A prifoner may any time pending the action, 
and before final judgmcr.t, file fptciai bail, and 
juflil'y the fame; and in that cafe he may be dif- 
charged as to that .'ction hy fuperftJcas. 

If a pniorie: ( Lad in peilon, he does not pay for 
the iffue, other wife by attorney ; nor muft you de¬ 
liver the iflue to the attorney if he plead in perfon, 
2 V/ils. 11. 

The plaintiff muft proceed to trial and judgment 
V'iihin three terms after electarntion delivered, or after 
render, if dv'claration was delivered before ; and to 
execution within two terms after judgment, includ¬ 
ing the term in which judgment lhall be figned, or 
the defendant may be diicliarged. R. E. ^Geo. i, 
Vide rule at length after. 


7 .» 

rf 


l:en Prifoners are htf tiled to their Difcbarge, 


I F the defendant be committed to prifon by 
pruccls out ot this court, .-.t habeas corpus, the pri- 
L>ner ein :ring his appear-.nce with the prothonotary 
in cafe ot a plaint, or in caf-^ of an attachment of 
privilege; or with the fiUusr in cafe of other pro- 
cefs, and riving fuks to declare, the plaintiff not 

dc- 
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declaring before the end of the next tern after the 
comnii'.nienr, the defendant in reference ihereiinto 
to I'.e (iifciinrgcd of his ifiiprifbnm^;nt h)- JupcrfcJu:sy 
in t'ne end of the ncM terai, and liberty lor the • 
plaintiff to declare upon that appearance the next 
icim after that, at the fartheff, R, M, 1654 /i 15. 

If the declaration be not cni .red or h ft in the Dc-Ijratijutohe 
office before the end the next teim, after the 

. r /t I • t I • ' /I d I > of the fci(>i»4 

vvf It 01 procels (ky n^ruh the priioficr jr -.ul be taken cr ,erm, «r flua 
ebaar^ed :•! cvflody) be icluinab]^nd an cf/i'Jaiit.'nierji.fiun, 
rna.'t' ukA fed zvitb the pt'pjer Second ny, oj r'v de- 
ira.ry cf the epy of fiah duiarat:on^ and rf ib,‘ time • 

ivhen^ (tnd the pcefon tc vjhow, tbe fame cpy av:i de- 
Irf'ae the end of twenty ehys efte'^ juih tenn 
(J'lwdei if"}}! excepted^ ahd ivithin ten days after Kafler 
iV;M 1, tl;e ptiluncr fholl be difthaigtd up-n his 
entiiitf! «d hi« a«''pcarance with the prtjpcr oiftLer, by 
writ < i J,ii'i'fd-:t‘\ ni.nie by iiim, arioid'ni>, to the 
aiU'Mtr i.tLul*nLC ot tbio court. R. E. c //'. y ]iR 

/• 

K. R. I'lic term in v. Inch the wTit is returnable, 
is accounted as one of tl'.e terms. 

(,'ati.!!- w.i'i t.iken out tiic tQtli of A fay, 1778, in A drfcnilint 
>' 'Crni, ictuinable on the monr-w of the //(?A 
’Jrir.iiy, :inn the C'-fenUant was airelttd tbe 2bth of till 

Alay-, hvc days before the end oi Eofbr i^ixtsy the the md of the 
nlaintiif did not declare in Trinity term, upon which* /ft** 
a jnperjedeas^Nxs rnovcii for m the trcLlury chamber j 
thejudL.es were of opinion, that the defendant was alnc (-loi iha-. ia 
not luperieceablc till the end cf the term after that 
in zu.'iih the procejs is retnrneule [n't after- that tn 
•:o'‘'ich the arrefi is made). ?, Black. Rep. IV42. 

(Jet the elctk of tlie papers to give you a copy of Howtodlfcharte 
the caufts, pay 34. bd ; take out a funi't ons from d^-** 

judge to fhew cauic, “ uby heJhouhl mi be dijeharged 
upon entring a common appearance for zCant of de~ 

“ ciarlugf* Serve a copy thereof on the plaintiff’s 
attorney ; if he does not attend, take out a fecond 
and third, then make affidavit of fuch fervice on a - 
ticble bd. fianipt paper, and fwear the fame before a 
judge j at the fame lime pr^aare and ingrofs your 






t 


FTjw 

i.» tf'c tiif- 
tout of the <li« - 
jrii} !tir want of 
4<wlai<itioo. 


fupcrfedeas for the judge’s fiat-, then, upon rcciipt of 
the judge’s order, enter an appearance with the pro» 
thonotaries, pay ^s. lod. ; no precdpe rctjuifite j 
fjgning fiipe'^Jedeas with prothonotaries, fy. 4//. j 
fcal yrt'. ; leave it with the warden of the Fleat. 

N. H. After dcdjratlon. In all vtoits in this 
c» uit, the protlujtiot/iries <igu the fuperfedcciSf and 
appearances are therein entred. 

By a new rule £. 23 Ceo, 3. Attendance upon a 
fii v.mons now is but one half hour, formerly an 
hour. 

!f the defendant be in a county gaol, get a cer¬ 
tificate from the gaoler of the caufes, and an alfi- 
davii of his hav ing figrted the fame ; ih^n proceed 
by fumnionS as betort. The fiift order if not con- 
lented to tvill be wry/, within ftx days^ and afterwards 
an abioiuie one, pay fummons 2r.; order niji^ is.i 
order abfoiutc, bs. jlni, 


JVhsn inti tied for IVeint of frcceeding to Trta 
or "Jiidgmeiu cfid Et<ccut}on, 


/ 

•> 


PrfonTto he 
aifeod if 
pljiiitiif p occid 
n t in lU:ce 
ternns alter de- 
ciaratibn (ieh- 
verud. 


Or after jndj- 
tnent, and not 
charging in eae- 
cirirn jn two 
term':, uitlefs 
aauic. 


IF any plaintiff (hall d-.clare againfi any do* 
fendant in cultody of the iv.irdcn of the FWt prifon, 
or ot any flier,ff or other ofiicer, bv virtue of anv 
proceis of tnis court j arid fitail not further procstd 
to judgment within three terms after fuch flecla- 
ration delivered, he'::five of the term In which the 
declaration Jhill be dciivtredy the defendant having 
appeared j or if any plaintiff having obtained judg¬ 
ment in this court, in any aiBori againft any de¬ 
le edant, a prifoncr as amrelaid,and fhall not charge 
fuch defendant fo remaining a prifoner in execution 
upon the judgment fo obtained, within tvoo terms 
next (fter"Juchjudgfnent^ fo had and obtained, in- 
clu dti" the term in which the faid judgment Jlsall he 
figmd ; or within tw'o leim.*- now next enfuing upon 
iuigmcnc already had ; then fuch defendant fo re¬ 
maining in ptifon, riay be difebarged out of cuf- 
joiiy wnt-re he be detained, by fuperfedeaSi to bt; 

' allowed 



P{iA)nevi 9 i* 


6z3i 


allowed by one of the jullices of this court, if cauie 
(hall not be (hewn by the plaintiff or his attorney, 
why fuch plaintiff had not piocieded before that tin.e 
to judgment and execution, as afoYefaid, upon notice 
to either of them given. R, E. 8 Geo, i. 

If a prifoner is difcharged, or ordered to be dif r-annot arreft on 
charged, by this court, or'any of the juftices 
of, by fuperfeikas, for want of proiccution, and 
(uch priibncr be afterwards arrefted, or det.tint d in 
cuftody by action of debt, brought upon judgment 
obtained in the caufe wherein fuch piiiontr was 
difcharged, or ordered to be difcharged, a common 
appearance (hall be accepted. R, II. 8 Geo. 2. 

Rep;. 2. 

And if any defendant hath, or (hall, render him l;' ;'.:nN.T does 
or herfelf, or be rendered to the I‘lcet [irifun, hi ” ;, 
difeharge of his bail, at the fuit of any ifiatnl-'ff, ri h mle!"' 
where no further proceedings by ccclaraiion h.)vc i>i fif ; aiv«‘ 
been had againft fuch dtfendant fo reinlerecl, befvire I' ' 
fuch render, unltTs the plaintiff JJjii'l <h\Lirc rp/tlnfi 
fuch dejendiiut ivithin tivo tenns after Jiuh re'idcr ; 
and where any declaration hatli been delivtred 
againil fuch perfon fo rendeiing Iiim or heifcif, (t 
being rendered, or judgment has bten had againfi: 
him or her before fuch render, unlc/s the pl.-.intiir 
(hall proceed to judgment upon fuch dct.i iration 
delivered zvithin three terms after futh rcf.der ter^ 

defendant having appeurtd) and charge fuch d( fend- a-‘ cim-rc in 
aut in execution within two terms after fuch 
obtained, fuch defendant may be dilcharged out of 
cuftody, by fnperfedeas, to be allowed by one of the I 'l.-i be 
juftices of this court, if caufe (hall not be ftievvn to 
the contrary, as afotefaid, by the pJaintift', or his 
attorney or agent, and oath made of fuch notice 
given. R, E. 8 Geo. i. 

A'. B. So for want of getting a demurrer argued 
within the third term. Barries 38-5. 

The plaintiff (hall have every day in the fecond 
term to charge in execution. 2 IVills. 380. 

If the declaration is delivered in Hilary term Rule explained. 
lyHg, the plaintiff' muff ftgn final judgment the iaft 
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If a writ be a- 
gtiinH hulbinJ 
an>i wir'i, ar>l 
wife be in rnf 
tody, Ae fiiail 
l»'>t put in I’.il 
fur her hu/binU. 


ir plaintifl' fce- 


tJay of Trinity term, and charge the defendant in 
execution the laft day of Michadmai term. 

If a writ be fued out againfi; hufband and wife, 
and the wife only'be airefted and detained in cufto- 
dy, (he fh.dl not be cprnpelled to put in bail for 
her bufband, but may file commo.n bail for betfclf, 
and have a fuperfedeas for her difeharge; but if 
the hufband only be arrefied, he (hall put in baU 
for his wife as well as himfelf. 

IMaintift's proceeded to final judgment in Michael' 
term 17671 the plaintiffs became bankrupts 
m^ke d'.e .Mil- between that and rJilaty term, and the allignecs 
gcp.ee to thart'c fued 3 fcire facias for execution upon the judgjntnt, 
returnable the firfl of Hilary 1768. The defend- 
fcitdani prevents ant pleaded a plea, which was held bad upon dc* 
it by plea, i.e murrcT, ill the fame term, and therefore the de- 
^eriMcdl prevented himfelf from being charged in 

execution in Hilary term^ which might have been 
done, if he had not pleaded. Now, upon motion 
for a fuperfedeas^ the court held, that the bankrupts 
could not charge the defendant in execution in 
Hilary tertn^ becaufe the affignecs were intitlcd to 
the benefit of the judgment, therefore the rule for 
the fuperfedeas was difeharged, the affignees having 
made due diligence. 7. JP'Hs^ 378. 

If defendant delays the plaintiff from proceeding 
by a writ of error, he muft charge him in execu- 
tion two terms after affirmance^ including the term 
in viliich the judgment is given. 2 IVih. 280. 

If he renders in Eajler term^ and declaration is 

dfdar^arirn' hicci (although tbc plaintiff has uicd bis 

o\ Hilary, when caufc), ytt hc is not bound to fign final judgment 
toi.fnhnal till the Uft day of Trinity term^ lior to charge him 
3udg'r,snt. execution till the laft day oiMichaelmas term. 

How todifchirge To procced to difcharge the prifoner for the not 

in execution in due 

cecoirg to ju>ig> time, apply, if the defeudanc is in cuftody of tbe 
mcr.t and tstecu. flicriff, !o thc gaoler, for a copy of tfie caufes he 
**®"* has agdinft him, and what proceedings have been 

had 1 alfo make affidavit of his having (igned the 
fame then take out a fummon^ to &ew caufe, at 

ajudgs’» 


Delay l>y error. 


If render in 



«judge’s chambers, which ferve on the p1a}ntiff‘’8 
attorney, or agent; if he does not attend, you 
will, upon the third fummons, ^have an order of 
courfe, on an affidavit of the fervice, and due at- . 
tendance; but if he ihould attend, and it is a coun¬ 
try caufe, at a diftance, the firft is an order 
within a limited time, to the agent, to write to his 
client, and then an order abfolute, if no caufe be 
fhewn. The agents in town gtnerally attend the fum- 
nions,and order, unlefs caufe be (hewn in a week, 

Upon the order in either cafe being made, you 
iffue out a writ of fuperjedeas for his discharge 5 
which fee hereafter. ^ 

y. G. of, &c, Gent, maketh oath, and faith, Afrt<?av;» of fer- 
That he did, on the day of vUefoas- 

Uft paft, ferve a true copy of the fummons hereto 
annexed, on Mr. H. J. who adls as attorney or 
agent for the plaintiif in this caufe, by leaving the 
fame at the houfc of the faid H, J, in Fleet-Jireet^ 
with the clerk or fervant there. And this deponent 
further faith. That he did alfo ferve Mr.//. y. N. B. At the 
with another true copy of the fummons hereto ;in- 
jnexed, by leaving the fame with the clerk ur for- VriuwonK 
vant of the faid //. y. at his houfc aforefaid j 
and this deponent did alfo, on the 
day of iaft, perfonally ferve 

the faid H, y, with a true copy of the fum- 
mons hereto annexed. And this deponent did, on 
the fevcral days mentioned in the faid funstuons, 
duly attend at the chambers of the Right Honour¬ 
able Alexander Lord houghhorongh^ in lSe>Jt\v::'s Ji:n, 

Chancery Lane^ London, but no one attended on be¬ 
half of the faid piaintitT. 

It is very common to favc this affidavit, ard the 
three funimonfes, by getting the plaintiff's attonv. 
to go to the chambers, and the clerk wt)i make an 
order upon hearing ; but then a fuperfcdcai iflias. 

George the Third, iy'c. lo the fhenlF of ff'* Su;f:r!;iMscn 
greeting: Whereas A. B, Is detained in our prh'on, 
under your cultody, by virtue of our writ of ccpiai^ “ 
iffued out of our court, before our juflices s: 

on, (the t (turn) to aniw'cr C, D. m a 




Siiperfedsas for 
y>int of pUiii- 
tiff’s proceed.ng 
to judgment 
within tliree 
Term* after di 
c!araticn deli¬ 
vered. 


p!ca of trefpafe, and a!fi> in a certain plea of 
trefpai^ on the cafe, upon' promifes, to the da* 
mage of the faid C, of 30/. whereby 510/. "bail was 
directed to be taken : but becaufe it fufficicntly ap¬ 
pears to our faid juilices at Weftfninjier^ that the 
iaid A, has appeared, by W, R, bis attorney, to 
anfwer the faid C. in the plea aforefaid. We com¬ 
mand you, that if the faid C. be detained in ouf 
prifon under your cuilody, by virtue of the faid 
writ, and for no other caufe, that you will fuffer 
biro to go at large, as you will anfwer the contrary 
at your peril. Witnefs Alexander Lord Loughbo^ 
roughs at 1P'‘eflmtnJler^ the 28th clay of November^ in 
the twenty-fourth year of our reign. 

George the Third, fife. To the flieriJF of S,, 
greeting : Whereas A, B. is detained in your cuf- 
tody, by virtue of our writ of capias^ returnable be¬ 
fore oiir jufticcs at Weftminfter^ (Ac, (the return) 
laft paft, to anfwer C. D. in a plea of trtfpafs, and 
alfo in a certain plea of debt upon demand, for 
And whereat the faid A, afterwards (that is 
to fay), on the 17th day of May laft paft, was 
charged with a declaration at the fuit of the faid 6’. 
in the plea aforefaid ; but becaufe it appealcth to 
our juftices at JVe^fmnJier^ that the faid A\ hath 
appeared in our egurt of Common Pleas, to anfwer 
the faid C, in the pica aforefaid ; and that the 
faid C, hath not proceeded to judgment againft the 
faid A. within three terms after the delivery of the 
faid declaration, as required by the rules of 
our faid court, Wc command you, that if the 
faid A. be detained in our4)rifon under your crufto- 
dv, for the caufe aforefaid, and no other, you per¬ 
mit him to go at large, as you will anfwer the con¬ 
trary at your peril, Wiintf®, &V. 


Supfrfedfas for George <he 'I bird, fAc, To the warden of our 
nottlnrgingihe pf the Fleet^ greeting: Wht.-eas if/./>. on 
aiftday of‘/W 1783, rendered hcrfelf to our 
two It’lfl... faid prifon of the F/eet, before the Honourable Mr. 


fufttce Goulds one of our juftices of our court of 
the Bench, in difeharge of her bail, at the fuit of 
V, and H, C, for 40/. i and becaufe the faid 
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U. and H, have not proceeded to ckargo the iaid’ 

M. in execution within two terms next after judgment 
ahtainedy according to the rules of the faid court 
of the Bench ; We therefore command you, that if 
the. faid M, be detained in your cuifody, for that, 
and no other caufe, that then you fuifer her to go 
at large, as you will anfwer the contrary at your 
pcr 41 . Witnefj, ^c. 

George the Thiid, b’r. To the flicrifFs of Superfedras on 
don^ greeting: Whereas 6’. R, is detained in our )n g '«a 
prifoii under your cuttody, l?y virtue of oar writ 
returnable before our jultices at lypjiminjier^ on, 
yr. (the return)y to anfwer J. Ai> in a plea of 
trefpafs, and alio in a plea of trefpafs on the cafe, 
to the damage of the faid y. of lOo/. ; and bccaufe 
it fulficiently appears to our faid juttices at IVejU 
minjier, that the laid C. hath appeared in our 
faid court, and found fufficient bail to anfwer the 
faid y. in the plea aforefaid j therefore we com¬ 
mand you, That if the faid C. is detained in 
our iaid prifon, under your culfody, by occafion 
of the faid arSiion, and no Oliver, then you per¬ 
mit him to go at large, as you will anfwer the 
contrary at your peril, Witncfs, 


Debtors in (j^yecution. 

How to he difeharged cut of Ctijiody on the 
32 Geo. 2. c. 28. called the Lords A( 5 l. 

T F any perfon (hall be charged in execution for Pfb'or charged 
a fum not exceeding 100/. and {ball be minded execution Tor 
to deliver up to his creditor, who (hall ^o*charge 
him, ail bis eftate and effeiSis, towards fatisfadion 
of the debt, fuch prifoner, before the end of 
the firji term which jhall he next after fuch pri- 
fener Jball be charged in execution by his creditor^ • 

10 exhibit a petition to any court of law from exh\V\t t 
whence the procefs illued,^ upon which any fuch to the 

S V prifonct"*"- 
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prisoner THras or ivcre taken and charged in e^ecu* 
tion as aforefaid, or into the court where any fuch 
prifoner fhall be removed by habeas corpus^ or (ball 
, be charged in cdftody, and (hall remain in the pri- 
Ctriifyin^there* fon thereof, certifying the caufe of his imprifon- 
ii^thecaufes of ly^ent, fetting forth not only a juj and true account 
nwflirwri rf per final ejlate^ which he, or any in trujl 

fchedule of his for him, is, was, or were intitled to, at the time of 
eVj!te"^arth*"** ; and of all incumbrances^ if an^ there 

time of hjs fiift offc£iing any fuch real or perfinal ejlate of the per- 
iflipnfoniaent. fin fi petitioning, but alfo a juft and true account of all 
. the real and perfinal ejlate which any fuch prifoner, or 

any perfin in truft for him, or for his ufi, was or were 
interejied in, or intitled to, at the time of his firft im~ 
prifinment, either in pojjeffton, reverjion, remainder or 
expectancy, to the heji of bis belief ; and the fecurities, 
bonds, notes, and books, relating thereto, with the 
names, and places of abode of the witnefies. And be¬ 
fore any fuch petition (hall be received, every fuch 
prifoner (hall give, or leave, or caufe, itfe* unto and 
for all and every the creditors at whole fuit he (hall 
(land charged in execution, or his or her executors, 
fz»V. at his or their ufual place of abode, or to or 
for his attorney or agent lafl employed in any fuch 
action, in cafe any fuch creditor cannot be met with, 
?/>• rrsrn ^ays blit not otherwifc, fourteen days at leaft before any 
ofVuth in"cn!iJ pttitiori (hall be prefented and received, a no- 
petition to be ticc in wi iting, Jigned with the proper name or mark 
tyen tv the ere-of fueh prifiner, importing therein, 7 hat fiuh pri- 

doth, or do intend, to petition the court from 
“ whence the procefs ijfued, upon which he /lands 
“ charged in execution, or into the prifin to which any 
“ fuch prifiner Jhali have been removed by habeas cor- 
“ pus, or JhellJiand changed in execution on anyjudg- 
“ went, recovered on any bill or declaration, filed or dt^ 

“ livend in any fuch court And alfo friting forth, 
■With a crpy of “ a true copy of the account or fchedule, including the 
the fcijcdttie. n yggi perfinal ejlate of the perfin or perfons 

Jb defigning to petition, which he doth intend to deli'- 
“ liver (other than and except the aeceffary wear* 

“ sng apparel and bedding of the prijoner, and 

“ his. 
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j&#r, «* tbiir family^ ^ th 9 Uols or inJWuwmti 
cf his trade er caiUngy net exeeeding ic 3 » in the 


« whole.** 



Affidavit of the due fervice of*fuch notice to Affidavit of the 
be left at the fame time^with the petition, and read 
openly, and a rule to be made upon receiving thej}vere<i withtbt 


petition, tor bringing the prifoner into court, and ; ««onj and« 
iummoning the creditor to appear perfonally, or bemad*, 

attorney, at fonie certain day to be fpecified ; and 
the creditor appearing or not, in perfon, or by at¬ 


torney, then upon affidavit of the due fervice there- Oith being made 
of being made on him, h-^r, or them, or his, 
or their attorney, if any fuch creditor^ his, her, or cowt”^to* e*a- 
their executors or adminiftrators cannot be met mine. 


with, fuch court fhall, in a fummary way, examine 
into the matter ul every fuch petition, and hear 
what can or fhall be alledged on either tide, for or 
againti the di(charge of any fuch prifoner, who 
ihali fo petition, and order an affignment of his ef- 
fc(fts. But if the creditor fhew caufe of difbelieving Creditor diibe- 
his oath, and dcfiie further time for information, 
the court is to remand the prifoner back to a further 
day, and ihe creditor nor appearing, he may be dif- » 

ch ’fgid, unlefs the creditor iiifiif upon his deten¬ 
tion,'and. covenant to allow him 2s. e^d. per week. 

But upon failure at any time in the payment thereof, 
the prifoner, upon application .to the court, to be 
dilebarged, ^c. Where more creditors than one 
inlift on the prifoner's detention, they are to pay 
him each not exceeeding if. bd. Sell. 14. 

Pnfoners charged in execution in country and Prifoners char- 
other gaols, diftant from IVeJiminJier twenty mUeSy P** •" execution 
to proceed in like manner, by petition and affida- ***' 
vtt, and the court to make a rule therupon, for 
his being brought up to the next affizes, and a 
copy of the rule ferv^ on the plaintiiF, ; and 
upon affidavit made of fuch lervice, the court to 


appoint a time for hearing the matter of the peti¬ 
tion ; and the creditor appearing thereto, or not, 
proof being made of their being duly ferved with 
the notice, and copy of the fchedule of the pri- 

S f.2 foncr’s 



I 



Toner’s edate, the court to proceed therein in a 

fummary way> and diicharge the prifoner. 
^ ■« 


In the Common Pleas, 

John Derm a^ainft Richard Fcrm^ 
yohn Derm, 

Thenoiice. T#i!ce notice, that I do intend to petition his 

court of Common PleaSy at WeftminjUry 
alter the expiration of lourtcen days next after no¬ 
tice hereof j«iven {If at the alfvzesyjayy “ For a rule or 
“ order that I may he hraught before his Majefly s yuj- 
fices of affhcy the next ciffizes to be held at 0 %^ 
“ ford, in and for the county of OaHordf*] that I 
may have I’uch relief and bciufit as [ may be in- 
tiiled unto, by virtue of, and under an ail of pai* 
lidnient made in tlie thirty-lecond year of the rci^n 
of his late Majefiy King George the Second, for the 
relief of debtors, with rtf(KCt to the iniptifonment 
of thtir perfons ; “ and the fcliowing is a true copy 
“ of the fhediifc 'which 1 do intend to deliver into 
“ the Jaid ecurt with rny /aidpetition f as witnefa 
niy hand this day of 1781. 

W'itnefs y. G. Richard Fenit. 


If there is no fchedule, then fay, “ Jnd that I 
^ fna'd not at the fame time delvctr in any fchedule otr 
“ in'jC’itory of any cjinte or effects zvbatfoevery having 
“ nme (jave and except the wearing apparel and bed- 
“ ding of orjor :r.e and my familyy and the tools or in- 
“ firumeuts of my trade or callingy not exceeding lol. 
“ in value in the tihole.”) 

J jchyduk or in.'intory of all the ejiaie and effects 
which Jy R. F. a prifoner in executiorty in the Poultry 
Comptcuy Xiondon, at .thi fuit of D. or any per- 
Jon or perfom in iiujl for ww, was or %vere pojfejj'ed 
cfy or intitied untOy at the time of my firji itnprifbn- 
vienty at the fuit of the faid J, X). or at any time unce 
(except the wearing apparel and hedging of or for me 
or tiiy Jamil) , a?id the tools or inflrumtnU of my trade 
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ir callings n'i exceeding lol. in value in the vjhole)^ 
to wif, (here fetforth the inventory). 

» 

Real eftate. —I have none, either in pofleflion, re- 
verfion, remainder, or otherwife. 

Goods,—One old chair, fix pewter plates. 

Pebrs.— y. TV, of Oxford, labourer, £,200 
Witncfs J. G, R, F, 

lo the Right Homurahle Alexander Lord Lough¬ 
borough, Lord Chief yuftice of hit Afnjc/if s Court 
tf Common Pleas, and the reji of the ynJUces of the 
fame Court. 

The humble Petition of Richard P'cnn, 

She weth, 

THAT your petitioner is a confined prifoncr in P.-t 
execution, in the Poit'try Compter, LviJcn, and was 
taken In execution the day of at 

the fiiit of 'John Demi, for the fum of e^ol. debt, and 
635. damages, by virtue of his Majefty's writ of t'<7- 
piasadJatisfadendum ifiuing out of this honourabl*: 
court, as by the certificate hereto annexed appears. 

That your petitioner humbly apprehends he is 
entitled to the benefit of an aft of parliament, made 
in the 32d year of the reign of his late Majefty Kin^ 

Geo?ge the Second, for the relief of debtors, with 
refpeft to the imprifonment of their perfens, and is 
willing and defirous to conform himfclf to the cii- 
reftionsof the faid aft of parliament. 

'I'hat your petitioner hath not at the time of ih;-; 
his petition, nor had he at the time he was taken in 
execution, or at any time fince, any debts, efiares, 
or efFefts whatfoever (other than and exsept the ntcef- 
fary wearing apparel and bedding for himflfand family, 
and the took or injiruments of his trade or calling, not 
exceeding ten pounds in value in the whole), befidc^ 
v/hat IS contained in the fcheduleor inventory hereto 
aiinexed. 

“ Your petitioner therefore moft humbly prayi 
“ the order of this honourable court,direft- 
S f 3 “ ing 
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• The gtol of 
Ox/trd, to bring 
him to the next 
affixes to be 
holden at Vxfard 
in and fur the 
faid county. 


t 



iftg the keeper of the prifoii of ♦ th< 
“ Poultry Compter, to bring your petitioner 
** into this court, at a day for that purpofe 
to be appointed; and the faid John Denrtl 
“ then and there to ihew caufc, if any he 
bath, againfi your petitioner’s difcharge, 
and that your petitoner may have fuch 
relief and benefit as he may be entitled 
unto, under and by virtue of the faid a£t. 
“ And your petitioner Jhall ever pray^ See. 

Witnefs y. G, Richard FennJ* 


Affidavit to be J. G. of, gentleman, maketh oath and faith, 
lanexed. That he was prefent, and did fee R. F, the petitioner, 
in the ptuilon hereto annexed, fign the petition, 
notice, and fchedule hereto annexed, and that the 
name R. F, fet and fubferibed at the foot of the faid 
petition, notice, and fchedule, are of the proper 
hand-writing of the faid R. F. And this deponent 
further faith. That he did fee A. D. the keeper of his 
if flcceflTary w'ith Majefty*s gaol Of prifon of the Poultry Compter, 
the warden. fign the certificate alfo hereto annexed, and that the 
name A, D. fet and fubferibed at the foot of the faid 


certificate, is of the proper hand-writing of the faid 
A, D. And this deponent further faith, That he did, 
on the day of infiant, pcrfonally 

ferve the above-named plaintiff with a true copy of 
the notice and fchedule hereto annexed, and did at 
the fame time leave fuch copy of the faid notice and 
fchedule with the faid plaintiff. 

Hew to proceed. The petition' and affidavit are to be ingrofTed on 
paper without a fiamp, and of courfe to be fwornin 
town before a judge (pay nothing) •, in the country 
to be fworn before a commiffioner; annex alfo a 
copy ^f the caufe from the gaoler or warden ; after 
affidavit fworn, lea.^e it at the fecondarie$„ who will 
give you a rule to bring up the defendant, and for the 
plaintiff to appear; ferve a copy on the plaintifT, 
affida- gaolcr, of which make affidavit on 

vit is’produced plain paper $ annex the rule to the affidavit The 
thare or the fer- affidavit 

Ttcc oftbcntlCr < 
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ft^avit only goes to •• J^vta of bothf* there¬ 
fore it is a matter of courfe. 

i'he defendant being an infolvent debtor, was • 

brought into court a fccond time, and plaintiff be- 
ing dead, his executors appeared, and prayed further 
time to enquire into the truth of defendant’s dif- 
to very of her effeds, but the court refufed to en¬ 
large the time, which is limited by the a£l, and re¬ 
fufed to difeharge the prifoner. Luker v. fb^allis. 

Barms 370. 

Plaintiff’s attorney appeared, and offered to fign a Plaintiff’* attcr- 
note for 2s, ^d^per week, to be allowed defendant in 
order to continue him in prifon in execution at the 
plaintiff’s fuit, held not fufEcient. Ibid, 27 
rin^on v. Elliott • 

All objections as to the infufficiency of a prifon- 
er’s fchcdule of his effeCts in point of form, are to 
be made up on the Hrff attendance : The fecond to be made the 
time the prifoner is brought up* the plaintiff muft 
be prepared to falfify the account given by defend¬ 
ant of his effects, if he can ; he will be too late to 
object to the fchedule in point of form* Ibid, 372. 

Jtnmr v. Swan» 


Proceedings by Habeas Corpus^ 

THERE are feveral writs of bahtas corpus^ Habcai corpui, 
to which the fubjeCt Is intitled by common 
right, when he is deprived of his liberty. But the 
great and eificacious writ, in all manner of illegal 
confinement, is that of habeas corpus ad fubjicien- 
duMy directed to the perfon detaining another, and 
commanding him to produce the body of the prifon- 
er, with the day and caufe of his caption and detention^ 
adfaciendumyjubjiciendumy Cff recipiendumy to do, fub- 
mic to, and receive, whatfoever the judge or court 
awarding fuch writ, (hall confider in that behalf. 

State Trialsy voL 8. 142. 
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To affcrt an abfok'tc exemption from imprifon* 
menc in all cafes^ is inconAfteot with every ideae^flaw 
and political fociety, and, in the end, would deilroy 
all civil liberty, 5 y rendring its prote^lion impoifible ; 
but the glory of the Englijh law confifts in clearly 
deriiiing the times, the caules, and the extent, when, 
wherefore, and to what degree the imprifonment of 
the fubjeifl; may be lawful. This it is which in¬ 
duces the ablblute neceflity of expreffing upon every 
commitment, the reafon for which it is made; that 
the court upon an hahean corpus may examine into 
its validity: and according ro the circumftancc of 
the cafe may difcliarge. admit to bail, or remand the 
prifoncr. 

No lies for 'in enemy, prifoner of 

war, howcvi-r ill ufeU or deceived, ?. Black* Rep, 


Ucltiy; maJcoiri- 
{'indllv in iDin.; 
an'l 

o.id wrir. 


J\iu, f >r 
itdi oiK’Uri;5 io 


Great delays were made i«i granting this writ, 
becaufe the judges who had authority to iilue it, 
pretended to have power either to grant, or deny it; 
not only that, but the party iinpnfuning, was at 
liberty to delay his obedience to ihe fuft writ, and 
nr>ight v/aic till a fecond and third, called an alias 
and pluriiS^ were ifiued, before’ he produced the 
party ; and many other vexatious fhifts were prac- 
tifed to detain prifonsrs in curtody, particularly 
(late piironers. Staie 7 ) vol, 7. 136, 

'riiis oppreflion gave birth to the famous habeas 
corpus aiSl, 31 Car, c, 2. ; which is frequently con- 
fideied as another magna cl at ia of the kingdom; and 
by confequence has alib, in fubfequent times, re¬ 
duced the method of proceed in j: on thei'e writs' 
not within ihe reach of that Jiatute, but ij/iiin;,;^ 
merely at the common law) to ihe true itandard ot law 
itnd liberty. 3 Black. Com. j 

'fhis'ttdtute has r'medivd tverv inconvenience the 
prifoner was I'ubicdi to; for if not obeyed within a 
K'dionable time, the officer or ihcritf is lubjcdt to a 
large penalty, bcfules an attachment tor his contempt 
of the court from, whence it imiecl. 


For 



For further particulars as to this writ, Vide Blacks 
Jhrnds Commentaries, title habeas corpus, 

i fhali now proceed to (hew how the defendant 
may be removed from imprifbnmcnt in a common* 
gaol, or rpunging-houfe, where he is detained by 
civil procefs ; therefoie, if the defendant be de> 
tained either on a writ ilTued out of this court, or 
by a plaint iil'ued out of the inferior courts, as the 
mayor, or Jheriff^s court, London, and wifhes to re¬ 
ceive the beneht of the prifon of this court (which 
is both airy and who!efome), he may, by getting a 
creditor to make affidavit of a debt of ic/. or up¬ 
wards in this court, ifl'ue out a writ thereon, and 
bring a habeas co'pus ad faciendum O’ 7 ecipiendum, 
which is commonly called a habeas c/rpui cum caujeu 
“ becaiifc it commands the fhcritF, or perion in 
“ whofe curtody he is, to bring him before the chief 
jutticc therein named, or, in his abfence, any 
“ other juftice of the fame court, together with thv? 
“ day and caufe of his caption and detainer, to do 
“ and receive whatfoever (hall be confidered of him 
“ in tliat behalf who upon reading the cauf-'j 
returned, wiii of courle commit him to the Fleet 
prifon j but if he be already in cuftoJy, by virtue of 
a writ iifued cut of this court, he may have this 
writ in the f.r(F inllar.cc to go to that piilon. 

7 'his v/rlt, in the fifth vtar of the lei/n or 
Charles ll. could not be returnable imtfK<b.o.„Iy, 
or m the I'acation, uniefs the party was in priion in 
London or Afiddlefex, or in order to delivi r him over 
in difehartje of his bail ; but fince the fiature of 
ipiiliam Ilf. which gave liberty to a plaintiff ^in- 
ftead of bringing his pnfoner to this court at the 
great expence of the writ of habeas corpus ad re^ 
fpondendum), to charge him with a declaration in 
piilon, It h,is bf en determined, that in al?civil fuits, 
tins writ may be had returnable immediately, be¬ 
fore a judge at his chambers, and may now be fued 
eut, without any previous motion made. Vide 3 P.'.rr^ 
1876. And that if the ftieriff, bSc, Jo nor obey it 
III cunvciiic/it lime, he will 1101 only be fei je't to 
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If in an inferi 
JarirdiAiun. 


Batif in enf- 
alreadj. 


the peo»UIei in the 31 C«r. a> but to an attach¬ 
ment for his contempt, that fort of puaiihment be¬ 
ing the fpirit of the ad of Parliament. Vide 2 Burr* 

. b54. 

To proceed therefore regularly to obtain tbi2 
writ, we muft hrft (hew how to remove the body 
that is in cuftody, either by procefs out of this 
court, the King’s Bench, or any inferior jurif- 
did'on, and afterwards bow the caufe may be te- 
moved, if the defendant does not wifh it to be de¬ 
cided by the inferior jurifdidlon. 

Ho»ji) to remove the Body from the Cujlody of 
the Sheriffy on a King’s Bench Procefsy tH 
the Fleet Prifon. 

IF the defendant be detained on a writ out of the 
Kh:fs Bemhy and wiflbcs to go the Pleet prifon, he 
miili: get a writ futd out of this couit for jo/. or 
upward:., to warrant his going by habeas corpus i 
in that cafe an affidavit is made of the debt before 
the filacer, and a cr.pias fued out, and left with the 
habeas corpus, at the IherilF^s office; which being re- 
Ctirned, the IherifFs officer takes the defendant to the 
chief juftice’s chambers, or in his abfence any othef: 
judge of this court, who will commit him. 

if he is in cufiody in an inferior jurifdi^fion, as 
the iheriflT s court of London, SiC, then he may be 
removed to the faid prifon, in the firft inftance by 
habeas corpusy bccaufc that writ removes the a<fIion 
with the body into this court. And if in cuftody al¬ 
ready upon a writ iflued out of this court, an habeas 
eerpus may be fued out in the firft inftance, and left 
with the (heriff for his return ; whofc officer brings 
up the defepdant before the judge, as before, to be 
committed. 

How to fue out the Habeas Corpus^ 

THE habeas eerpus is now printed on a 5r, ftamp» 
and may be had at the ftationers in blank 3 but in 

' cafc' 



cafe it is not to be had, I fhoJl here infert the form 
thereof, which is as follows : 

George^ &c. To the fherifFs of London^ greeting: HAbeai corpus. 
We command you, that you have the body of C, * 
detained in our prifon under your cuitody, as it is 
faid, under fafe and fecure condud:, together with 
the day and caufe of his being taken and detained, 
by whatfocver name he fliall be called in the fame, 
before Alexander Lord Lovghhorough, our chief juftice 
of the Bench, at his chambers, fituate in Serjeant^s 
Inn, Chancery-lane, immediately after the receipt of 
this our writ, to do and receive all and fingular 
thofe things which our faid chief juftice (hall then 
and there confider of him, in this behalf; and have 
there this writ. Witnefs Alexander Lord Lough- 
borough^ at Weftmtnjier^ the 28th day of November^ 
in the 24.th year of our reign. 

y. K. Attorney, 

London. Habeas Corpus for C» D, to do and rc- PSraerir'. 
ceive, returnable itumediatcly. J. K. 

This you take to the prothonotaries ofHce; pay 
judge^s fee and figning 55. 4//. feal yd. Take the 
fame to the (herifrs office in the Poultry^ or IP'ood- 
Jlnetlwhtx^ the a«Slion is, who will return the fame. 

If. in Middlefexy take it to the fherifPs office in 
Took*s-courts Curjitor-Street. 

Though this writ is returnable before the chief Any iudge mcf 
juftice, yet any other of the judges may commit 
prifonerr 

When the flierifF has returned your writ, an offi- How to pfoewj 
cer will take the prifoner to the judge's chambers ; 
get a tipftafF, and he will then commit the defendant, * 

pay the officer 10 s, bd. 

If the habeas corpus be in Middlefex or London^ pay Fees fur the 
the (heriff 9^. 4^, for the fir ft adUon, *2s. e^d. for ftciiri*. 
every other, mittatis, 2s. ^d .; and if the defendant 
is ill Newgate, 2s, 4^. for warrant to deliver. 

If it be from the palace court, pay 5;, for allow- Paiacecourti 
iogi and 4^. for the jurat* 


The 



4 ^ l^abeatf 4oiptiiei!r 

The ^iboVe form will do for all counties, oriljr 
dire£l it to the OierifFy in whofe cuftody the de¬ 
fendant is. ^ 

Fee* in the If you remove a perfon from the country, the fhe-* 
«>unt7. f‘fff jg pjjjj 1^^ jj^iig fQg bringing him to town, and 
the judge will not (it is faid) Commit the defend¬ 
ant, unlefs the fum is paid : But the officer muft 
obey the writ, though the prifoner rCfufes to pay his 
fees, for he has another remedy for them. 2 Str, 
Sl^m 

Deffudant not If the defendant be returned in cufliody, on a 

corpus, he is not to be difeharged until he per- 
feAed. " fedts his bail. 


Hg'uo to remove the Caufe from the Inferior 

Courts, 


BEFORE we proceed to fhev.' the mode how to 
remove the caiife, it may be pro; er to ftate the fe- 
veral adls t)f Parliament relating thereto; andfiift 


the act 21 fuc, 1. c, 23. being an ad to avoid vexa¬ 
tious delays by the rcntoval of frivolous caufes, cn- 
Ko fiit be ads, “ I'hat whcrc the judge of an inferior court is 
** barrifter of three years {landing at t^e 

before iflje or “ bar, no caufc flial! be removed from thence bv 


demurrtr joincti. “ habeas corpus or other writ, except i: be delivered 
“ b^rfore lil'ue, or demurrer joined in the faid caufe, 
“ fo a*: the faid iffue or demurrer be not joined 
“ within fix weeks next after the arrefl or appear- 
**■ ance of the defendant to fuch adion,*' Se^. 2, 


A All' once re- 
maorf^'d, Ihall 
never afterward 
be removed. 


“ i'hat no caufe, ir once remanded to the inferior 
“ courr by writ of p.octdendo, or other wife, (hall 
“ ever afterwards be again removed.” Seil. 3. 

“ And that no caufc lhall be removed at all, if 
the debtor dan^ages laid in the declaration do not 
amount to the fum of 5/.” But an expedient 
having been found out to elude the latter branch of 
the ttacute, by procuring a nomm.al plam^ifi'to bring 
another adion for 5/. or upwards (and then by the 

‘ courle 



courfe of the court the habeas arpus removed both 
actions together), it is therefore, by ftatute 12 Geo. i. 
e, 29' /. 3* ena^ed, “ That the inferior court may 
proceed in fuch a<Sions as ai^ under the value of 
5/. notwithftanding other actions may be brought 
againft the faid defendant to a greater amount.** 
And in order to prevent delays being made in try¬ 
ing caufes in inferior courts, which were frequently 
pradiied by the 43 EL c, 5. it is enadted, “ That 
“ fuch writ of habeas corpus ftiall be delivered to the 
judge before that the jury have appeared, and one 
“ of them fworii to try the caufe.*’ Se^. 2. 

By the igGeo. 3. c. 70 ./. 6. it isenat^ed “That 
no caufe, where the caufe of adlion fhall not 
amount to the fum of jo/. or upwards, fhall be 
“ removed or rcmoveable into any fuperior court, 
“ by any writ of habeas corpus^ or otherwife, unlefs 
the deferulant, who fhall be defirous of removing 
“ fuch caufe, fhall enter into recognizance for the 
“ payment of the debt and cofts, in cafe judgment 
“ fhall pafs againft him j as in fe^i. 5.'* 

By fe£i, 4. it is enaded, “ That in all cafes where 
final judgment fhall be obtained in any acHon or 
“ fuit in any inferior court oi record, it fhall and 
“ may be lawful to and for any of his AIajcfty*s 
“ courts of record at JVeJlmtnJlery upon affidavit 
made and filed therein, of fuch judgment being 
“ obtained, and of diligent fearch and inquiry hav- 
ing been made after the perfon or perfons of the 
defendant or defendants, or his, her, or their ef- 
feds, and of execution having ift'ued againft the 
“ perfon or perfons, or cffcds of the defendant or 
“ defendants, are not to be found within the jurif- 
didion of fuch inferior courts, which affidavit 
may be made before a judge or commiffioner au-* 
“ ihorifed to take affidavits, and fuch fujitriorcomts 
“ to caufe the record of the faid judgment to bere- 
“ moved into fuch fuperior couit, to iftue wiiis of 
execution thereupon to the fheriff of any county, 
city, liberty, or place, againft the perfon or per- 
f* fons, or cffcds of the defendant or defendants, in 

the 
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llcheas corpus 
to remove the 

caufe. 


** the fsine manner as 0{x>n judgments ohtaii^ in 
** the fatd courts at We/iminfier ; and the (heriiF^ 
upon every fu<?h execution, {ball, and he is here« 
by authorifed to'detain the defendant or defend- 
** ants, until the fum of aor. be paid to him, or levy 
the fame out of the eiFedls, according to the na* 
“ ture of the execution, for the extraordinary cofts 
** of the plaintiiF or plaintiflP's in the inferior court, 
“ fubfequent to the (aid judgment, and of the exe- 
« cution in the fuperior court, over and above the 
money for which fuch execution fhall be iflued. 

“ That no execution fhall be ftayed or delayed 
upon, or by any writ of error or fuperfedeas there¬ 
on to be fued, for the reverlingof any judgment 
given, or to be given, in any inferior court of 
iccord, where the damages are under icA unlefs 
fuch perfon or perfons, in whofe name or names 
fich writ of error {hall be brought, with twofuf* 
firi( nt furcties, fuch as the court (wherein fuch 
jtidi:ment is or (ball be given) fhali allow of, {hall 
firli, before fuch Hay made, or fuperfedeas to be 
“ awarded, be bound unto the party for whom any 
fuch judgment is or {hall be given by recogni¬ 
zance, to be acknowledged in the fame cotrrt, 
in double the fum adjudged, to be recoverer <bythe 
faid former judgment, to profecute the faid writ 
of error with efllff, and alfo to fatisfy and pay 
(if the faid judgment be alHrmed, or the faid writ 
of error be nonproffed) all and {ingular the debt, 
damages, and coib, adjudged or to be adjudged, 
and all cofts and damages to be awarded for the 
fame delay of execution.'* Se^, 5. 

George the Third, To the (heri^s of London^ 
greeting : Wc command you that you have the body 
of 6\ D. detained in our prifon tinder your cultody, 
as it is fatd, under Cafe and {ecure condu^, toge¬ 
ther with the day and caufe of his being taken and 
detained, by whatfoever name he Aiall be called in 
the fame, before Alexander T^ord Lmghbarwgh^ our 
chief juilice of the bench, at his chambers, iituate 
in &irjeanf*s Jmi^ Ckancery-Lanif immediately after 
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th« receipt of thi3 writ, to do and receive all and iin- 
gular thofe things which our faid chief jufticefhall 
then and thereconfiderof him in this behalf; and have 
there then this writ, JttMandet Lord l^ugh- To bearteftfia 

hrough^ at WtJlmt^Ur^ the 19th day of Junt^ in the 
22d )ear of our reign. 

London, ha, torp, for C, D, to do and receive re» Pracipe, 

, turnable immediately. 

y*. Attorney. 

To be taken to the prothonotarics oBice, pay 
judge's allocatur and figning 5r. 4/f. feal ']d. take 
fame to the office where (he action is entered, and if 
but one caufe, and above loL pay 4;. lod, for the 
allowance, fee to the judge 2r. ad. 

If it be brought to remove a caufe out of the in- proceM 

ferior court lol. then bail muft be put in, and 
two days notice exclujive gWQn for their coming intootlubeascoipui. 
the court below, and becoming bail for the defend¬ 
ant, m order that the plaintiff's attorney may have 
an opportunity of enquiring into their fufficiency, 
and upon their entering into a recognizance, bjrfore 
the judge, for the payment of the debt and cofts, 
then the judge will order the allowance of the writ. 

Upon the bail being allowed in the court below, How to proceed 
the firft ftep the plaintiffs attorney takes, is to apply 
to a judge for a rule, for the defendant to put in bail 
thereon within four days, if in term, if in vacation, 
fix days; pay for fame in term ir. in vacation 2r. 
ferve defendant's attorney with a copy thereof, and 
if he does not put in bail within tbe four or fix days 
next after fervice, nor takeout a fummons for him 
to put in bail, which he may do, then the plaintiff 
may ifl'ueouc a writ of procedendo, 1i4C<7r. 2. 

Upon obtaining certificates, that no bad is filed from 
each judge, which certificates are to be deJavered to 
the prothonotaries clerk, before the figning thc/irc- 
cedendo^ pay each certificate ^d, 

N. B, 'I'hts pradlice is attended with very great Obfcrvation as 
Inconvenience, and this court has fuffered much inconve- 
f^rotn the not being able to obtain thclc certificates JJ!tt,ce*oV*Lhii 

in court. 
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^ in cafe the judges are out of town, by which means 
the K* B» has moftof this buAnefs, for there the at¬ 
torney ilgns the prdcedmde at his peril, and as no¬ 
tice is to be given'of fuch bail being put in, furely 
there can be no reafon for a certificate, that none is 
put in. 

How to proceed But if the defendant puts in his bail, then he is 
lor dofendaot. jq ^pp^y jq fheriff, tsc. for a return of the habeas 
cerpuSy to annex to the bail>piece, as it may appear 
what the caufes are for which defendant is arrefted : 
This being done, apply to Mr. Underwoody who will 
fill up the bail-piece, and attend one of the judges to 
put them in ; pay judge *js. bd. in vacation, and 5^. 
in term, prothonotaries fees 2 j. Mr. Vnderwnd 
3 ^* ifd. tor his attendance. 


In the Common Piear. 

Ml haelmas Term, in the 24th year of the reign of 
King CKri$ the Third. 

Bail-piece. London^ 7 Haheat ar^.Ks for Richard Ro'^ at the fitit of John 

to wit^ j Doe. in e plea of tret|4U on the cafe j damage 40/* 
rath lor to/. 

The b ail arc, ^oLn Dtr.v, of Ctcafpde, Lcndati, gentleman, 

and 

7,G, Defi.ndani*i 7 Rubard Ftm, of the fame, gentleman. 

Attorney, ^ L'ach of me bail in 4;.'. " 

Taken, Lc, 

N. £, If the defendant joins, then the bail are 
bi.und in the fum fworn to. 


Recognizance of “ Tsu John Denn and Richard Fenn are hallfor 
hAiU «< Richard Roe, at the Juit of John Doe, and ac- 

“ hmvledgeto owe to the faid John Doe the fum of 
“ 40/. upon condition that the defendant d- appear to a 
“ new orfginaiy to .he filed in the court of 
** Picas within two ternr. and if he he condemned in 
the aSHarty he fnall pay the condemnation moneyy or 
“ lender his body a prijoncr to the Fjcct i and if he 
fi to doy you the baily feverally undertake to da 
it for him,'* 

n If 




tf the caiife returned be under ic/. then the're- ifan^erioi. 
k^ogoizance is taken for the debt and and not 
to render. Fide Stat. 19 Geo. 3, 6. 

When the bail is put in, notice in writing is to be bail i$p«e 
given to the plaintifTs attorney, of the names and 1."*^ 
additions, the time when, and th^* judge before 
i^hom the fame is put in. R. HU. 13 £5* 14 Car. 2. 

In the Common PieaSf 

*John Dei againft Richard Roe, 

Take notice, that fpecial bail was this day putin Notice opaih 
upon the heditas corpus ilTued in this caufe, before 
the Honourable Mr. JuJiice Gould, at his chambers, 
in Serjeani's Inn, Chancery Lane, London., and the 
names arc 'John Denn of Cheapjide, London, Gentle¬ 
man, and Richard Fenn of the fame, Gentleman. 

Dated, Yours, (J^c. 

To Mr. R. T. Attorney ji. K. Attorney for the 

for the plaintiff. the defendant. 

If the plaintiff’s attorney docs not like the bail, be if pisintlfFdoM 
may (inftead of entering an exception) apply to the not like the bail 
judge’s clerk for a rule for better bail, which is re- proceed, *** 
turnable an four days next after fervice, a copy of 
which is to be ferved on the attorney for the de¬ 
fendant : if the bail do not juffify within the four 
days (provided there are four days in the term left) 
then you may apply to the judge before whom the 
bail are put in, for his certiheate of their not hav¬ 
ing juflified, pay j^d, take fame to the protliono- 
taries with your writ of procedendo (which you will 
make out), and the clerk will fign it: the form of 
which fee hereafter. 

If there are not four days in term after rule ferved, If there are net 
then notice muft be given to juftify on the jjrft day 
of the next term j Which being done, no procedendo 
Can iilue. 

N. B, Plaintiff muft take out his rule for better 
hail, and ferve fame, within twenty days offer fuch 
hail taken, R. H, 13 14 Car, 2, 

T t . 


Tak« 
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No'iff flf jufti- 


Two Hits notice 
of jui>!(icjtion« 




Rule nf Hil 13 
(s 14 Cij'". ^ • 
ciinciTijin:; bails 
on lub. cui{>. 


Take notice that the bail already put in for the 
defendant in this caufe, upon the writ of ffakaai 
corpus, and of wjjom you have had notice, will, on 
Monday next, juftify theoifelves in open court, as 
good and fulHcient bail for the faid defendant. 
Yours, i^c. 

This notice muft be given two days, exclufive of 
the day of junification, and defendant may add to* 
the bail already put in, but care is to be taken to 
purfue the new rule in that cafe, of 4^. 20 Geo. 3. 
p. 180. Make affidavit of the fervice thereof, and 
fpeak to Mr. Underivood to get the bail piece of the 
judge’s clerk to take t(» IFijimUiJier ; pay him his fee 
of 35. e^d. j give brief rt> a ferjeant lOJ. td. j in the 
evening draw up rule lor the allowance at the fc- 
condaries, and ferve copy on plaintiff’s attorney. 

That writs ol habeas corpus, directed to the infe¬ 
rior courts of Londen, IVcjhmnjhr, Southwark, and 
other courts within five niilcs of London, may be rc- 
turnable mmediate. And if the defendant intendeth 


to be bailed, then upon, or within four days after 
allowance of the writ, the day of which allowance 
being indorfed by fuch officer as allows the fame, 
Ttir.tlceof ball Oil the back of the faid writ, notice is to be given in 
imuft Le t‘ven. writing of the names and additions of the* bail, the 
time when, and the judge before whom the fame is in^ 
tended to be put in, to the plaintiff or his attorney, or 
him that caufed the plaint to be entered, or if none 
can be found, then notice of the premifes to be left 
in wiiiing with the chief clerk of the inferior court, 
or his deputy, by the p>irty that tenders the bail, or 
his attorney, and oath made thereof, otherwife the 
bail not to be taken, and a procedendo granted if de> 
If na bail te put ffred, before bail excepted : That if no bail in fucb 
di within eight days after habeas corpus al- 

corp. ailow-H. lowed in thofc courts, when it is returnable imme- 
m prreedendo diud, a ptocedcndo may be granted by any judge of 
may be granted, court, if defired, before bail taken s and if bail 
be taken in the abfence of the plaintiff, or his at¬ 
torney, the fame is to be taken de btne ejfe i and if 
no exception be taken within twenty days after the 

* bail 
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bail talc^ti) notice baviii^ been given as aforefkid, 
then the bail to be delivered out to be bled. 

7'hat if a bail upon a habeas eorptts*he taken be- Ball on hab, 
fore a judge at hIS chamber, and not difaflented un-***/^* 
to, if jjot filed within four days after the twenty 
days, a procedendo may be granted upon cettijieate otyt* 
it is not filed : 7 'hat in term time the plainiifF in the RaIci may be 
inferior court may fpeed the defendant, to put in to put ia 
and 61 e his bail by rules given Jii the bill of pleas} 
and if not filed according to the rules upon certifi¬ 
cate thereof, a procedendo to be granted. Ibid, , 

That all writs of habeas corpus^ leturnable in 
court, be returnable at a day ceitam. 

That upon bail taken of perfons in cuftody, the Ball rak^n of 
judge’s clerk to deliver the bail to the protht no- 
tary to be filed, if aflented unto ; and to that end toVeTi^eV 

prothonotary*s fees to be dtpofittd j but the prifoner ou* ba.l to the 
not to be difeharged until the bail beafiented unto, 
or over-ruled in (»pen court. Ibid 

If theie are morecaiifi s than one returned, bail 
iTiult in that cafe be put in for the whole. Salk. '1^2. 

The defendants cannot nonpros the plainrifF for Cannot nonprot, 
want of a declaration, he not being boiJnd to fol¬ 
low him. 

When bail is put in, the plaintifF may, if he i-w to declare, 
means to follow the defendant, declare againft him 
de bene ejfcy or if juftified (in chief and all the pro¬ 
ceedings zrc de novOf for the record is not removed 
on 4 habeas corpus^ as it is on a certioran. Salk. 352. 

But fuch declaration is to be delivered within two 
leims. Barnes 90. Vide the recognizance. In this 
court it has been held, th^t on a certiorari^ though 
parties were at iflue in the court below, yet plaintiff 
muff declare de novo, Barnes 245 - I'nrnerv. Bean, 

The declaration is exactly in the fame form aS 
others, therefore no nt ed to infert it here. 

If a caufe be removed by habeas corpus out of the If r-fr.^vcj oi.t 
courts oi CanterburySouthumptony Hully 

or Pooly and the adhon be tranfitory, it muff be laid venue >• 
in the county wherein fuch city or town is, as KetUy fo 
Southumptony ITorky Stajj'ordy or Dorfet, 
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When Co plead. 


Dereadjtnt was 
arrvfted, atui be 
fore removal of 
the pi/int n;ar- 
ri'-d, 4nd altet- 
warllf pleaded 
eonrture* 


if thp caufe is 
only inaip<’aiii'* 
a*-le in th(' couit 
below, nut to be 
removed. 

The court will 
not en:er imn a 
bye-Uvv (cxicpt 
Landan), 


If ao artlon be 
broaght agiiiiit 
two partner', 
an i one btings a 
kiib. corji. ibe 


^dlptid. 


I take it that the defendant is to plead to the 4 e*' 
claration within the fame time as others, but he ia 
not in any eSfe inticled to an imparlance^ unlets by 
fpecial leave of the court, or judge, although decla* 
ration be delivered the laftday of the term. 

Defendant, whilft a fme file, was arrefted in the 
■ palace court, and a day or two after the aneft mar¬ 
ried, and then removed the plaintiff by habeas cor¬ 
pus into this court, and pleaded her coverture in 
abatement. Rule made abfolute to fet afide the 
pJca, upon hearing counfeJ on both fides. Barnes 
355 - 

Mo ved for a procedendo to Bojlpn Ba^cu<rh Court, 
Habeas Corpus to remove the caufe being brought, 
after interlocutory judgment in the inferior court; 
Cur. thought it too late after judgment, and ni.<de 
the rule foi procedendo abfolute, Uyate v. Markham. 
Barnes 221, The contrary is the practice, and fo 
detirmincd in 2 Burr, 759. Coxv, Hart, The in¬ 
ferior court allow it any time before juiy fworn, and 
fo there determined iiotwithflanding, 21 yac, l. 
i. 23. 

Ir an a£lion be brought againft a feme covert as a 
file trader, fuch a£lion cannot be removed by habeas 
corpus from the city court. 2 Black, Rep, 1060, 
Pope againtt Vaux and kPlfe, If it is, you may move 
for a procedendo. Ibid. 

Upon an haleas corpus to remove a caufe out of an 
inferior court, a procedendo ihall be awarded, if it ap¬ 
pears that the adtion is maintainable there only. 
Cartb, 75, 

On a return of a bye-law, the court will not enter 
into ilie validity of it, in order to grant a procedendo 
[except in London) j but plaintiff aiuft declare here, 
and* defendant may demur, if he has objections* 

2 Burr, 775. 

In an aition againft two partners, if one brings a 
habeas corpus, and puts in bail for h.imfelf only, plain¬ 
tiff (hail have a procedendo. Pry V, Carey, Str, 527. 
pljiniill’ ihsU have a procedtndot 
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Frequently plaintiffs in the mayor or (heriff^s if the tdfon i>« 
courts, London^ bring debt upon the cuftom, o*’" 
derto ground an attachment, and after removal the jinJ n,rcaufe i* 
plaintiff cannot declare in fuch adfion in the fupe> remove > after aa 
rior court, in dthu bccaufe his debt may arife on 
iimple contrat!!; therefore, in order to enable him to proceed, if the 
declare in fuch adion, he muff move the court in aflion canootbe 
terth for a rule to fhew caufe why a procedendo *"**"^'*e^ 
ihould not iffue, unlefs the defendant will ac- 
rept a declaration in cafe; and if the defendant 
fhould not agree to accept fuch declaration, the 
court will grant a procedendo ; if in vacation, it’s 
done by a judge’s fummons. 


Procedendo, 

IF the defendant doe^? not put in or jtiffify his 
tail in due time as before faid, then illue the follow¬ 
ing writ of procedendo, 

Gtorge the Third, CsV. To the OierifFs of London, Writ of proc*» 
greeting: AlthouL'h we lately by our writ cqm- 
manded you, that you fhould have the body of C* D, 
detained in oui pnfon under your ciiftody, as it was 
faid, under Tafc and fernre coniiudt, together witli 
the day and caufe of his being taken and detained, by 
wbatfoever name the faid C. D. might be called in 
the fame, before /Alexander Lord Loughborough, at his 
chanibeis in Serjeants-Inn, Chancery-latie,\mmei\\zlc\Y 
after the receipt of that writ, to do and receive all and 
fingular thofc things which our faid chief juffice 
ihould then and there confidcr of him in that behalf; 
yet for certain canfes in this behalf fpecially moving 
ourjuffiecs of the Bench aforefaiJ, TXWeftminJitr, 

We command you, and every of you, that iy all 
plaints and fuits againff the faid C, D. at the fuit 
of A, B. in our court, before you, or any of you, 
now depending undetermined, you proceed with 
What fpet'd you can, in fuch manner, according to 
the law and cuftom of our kingdom of En^Jand, as 
^ou ihali fee proper, our faid writ to you firft tberc- 

T t 3 • upon 
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upon dire£^ed to the contrary in any wife not* 
withfta»dinjr, Witncfs Alexander Lord Louoh-- 
bo*-sughy at lVeJlmh}JUr^ the 2Sth day of November^ 
* in the twenty-founn year of our reign. 

To be ingrofild on a 2f. td. ftampt parchment, 
and to be figncd by pro.thonotary j pay li, 4,d ; feal 
•jd. allowing 6f, \cd, attorney’s f«ce below, 4jf. 

Jf the bail funender the defendant, ^^pply to Mr, 
Underwood for that purpofe, who will attend with 
the bail'piece before a judge, and get furrender 
made; pay him 5r. jyi. j judge’s fee in term 131. j 
in vacation i jj. j and notice mull be given of Inch 
ijricnder, but no affidavit or exoneratur necefiary. 


Dircdlions to the Interior Courts. 


1. '■'laon, 

.S.jf/irf court cf 


As a habeas corpus, and procedendo, niu/f he di- 
re^frd properly to the inferior comts^ ftah of thtni cn 1 
mn collect are as follow: 

To the mayor J aUermcHy and Jherijfs of London. 

To the fiterijfs of the city of London. 


M^rijj .Uca. To the judges of our court of our palace of 

fter, and to each of theniy greeting. 
t{ ;r>. Jf it's in the jherijf's court of any county^ dire^J it is 

«,ir* mine the flier iffy /ir MiddkTex, Berks, Oxford, OV. 

s.e jncy. fleward of our court of record^ within the snu~ 

^ Stepney Hackney, in the county of 
dlcfex, hamlets and liberties of the fame^ and alfo to the 
high hail ff of the faid liberty^ and to either cf them* 
1^,43./} ai. bo the marj;.al of our Marflialfea before us. 

v.uv-ii of tli« To the Warden of our prifin of the P'leet. 

To the mayoTy aldermen^ and jher ffs of the city of 
RriffoJ, and to i^e mayor and coujiahlesy keepers of the 
Jlaple of the fame city, and alfo to the bailiffs^ mayor^ and 
community of the fame ciify tn their court ofToKey, 
Bath. To the mayor, recorder, aldermen, and jujiices of the 

city of Bath, in the county of Sonierfer, and to every of 
them. 

Bedford. ‘b'o th^nayor, aldenmen, hurgeffes, and recorder of the 

town ^Bedford, in the county ^Bedford. 
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the mayory aldermen^ and burgejfes of the town ofBever'/ty, 
Beverley, in the county <>/'York. 

To the baiVjf and burge[le<i cf the town of Bucking- Buckingham, 
ham, in the county of J^nckwr-yh^^m*. 

To the mayor^ recorder, and hurgejps of the borough ®“^y **• 1^^* 
^Bury Saint hdmonds, in the county (f/StifFcilk, ** 

To the mayor and hailiffs of the town a/" Cambridge. Cambridge, 

■* To the fie^vard of the liberty of Thomas hy i)m«^ Cantcibury. 
Providence, archbifliop of Canterbury, in the court (f 
hit palace within the city a/'Canterluny. 

*I0 the mayor and bailiffs of our city of , /»I^xctcr» 

the county of Devon, and to the hcdlijf^^ citizens, and , 
provo/ls, of the fame city. 

To the Mayor, aldermen, and citizeni of the city ^^Hcrefoid, 

H. reford. 

c the mayor and capital bu''refh of the boff.ifvh 
Hertford, in the county of and aijo to the 

Jiewaril of our lOiot of rccoui there. 

To the mayor and jhcrijj't of our tuai and county ofiy 'lf''*'^ “i''''’* 
Kingfton upon Mull, in the co''jJty of Y(uk, “ 

To the bailijfi andflevcard cf our Ci,uri of our town "-fta 
o/'Kingllon upon Thames; and in the of j/jr? 

faidjlewai d, to the baiiijfs and recouiet of the fome 
town, or any two of them. 

To fljt mayor, Jherifs, and citi/.ens, of iht city sz/LincoIn, 

Lincoln. 

To the baiiijfs, burgefes, and dilsMiS of the iity ^l-itchfield, 
Litchfield. 

To the mayor and recorder of our to'.in or borough cf^'^% ■’ ^ y'’”* 
King's Lynn, roww/y ^ Norfolk. 

Ya the Jltward of the dean and chapter of the code- 
giate church tf/'Saint Peter, Weftminiter, of the court 
of their liberty orprecin£ls f/" Saint Martin's the Great, 
in London, and the conjiables thc^e. 

To the mayor, aldermen and hurgefes of the borough y^ewu-rj-. 
^Newbery, in the county of Berks. • 

To the mayor and bailiffs of the town and borough ^Nortbimpfon. 
Northampton, in the county ^Northampton. 

To the mayor, aldermen, and jberiffs of the county ^-^N.-iwicb. 
the city fl/’Norwich, 

Tt 4 To 



Oxford. V To tUfe mayor and bailiff's of the city of Oxford, in 
the county of Oxford. 

Pottfmouth. To the mayori^ aldermen, and hurgeffes of the town of 
, Portfmouthk * * 

Southampton. To the mayor and bailiffs of our town of South¬ 
ampton. 

Taunton. To the bailiff of the reverend father in Ch rift, 

lordhiffop of WinchcRer, of his liberty of TzyxxitOTi' 
< 7 «<f Taunton Dean, in the county ^Somerfet. 

Thctford. To the mayor and recorder of our borough ^Thct- 

ford, in the county ^Norfolk. 

• Wells, borough or city. To the fleward or bailif 

of our court of our pleas, granted to the reverend father 
in Chrift, hijhop of Bath and Wells, held at the 
Guildhall, ivithin the city and borough of VIin 
the county of Soiiierret, 

Wooddock. To the mayor of the town of New Woodftock, in 
the county of Oxford. 

Worcefter, To the mayor, recorder, and aldermen of our city of 

Worcefter, and to every, &c. 

York. To the mayor, aldermen, and jheriffs, of the city of 

York. 

Hah. cor^. ad This Writ alfo is ifliicd where a witnefs is con- 

teftificandum. prifon, dircfted to the marlhal, fhenTF, iflc. 

in order to bring him before the court where the 
caufe is to be tried, to give evidence on the part of 
the perfon who fues it out, and is called an habeas 
corpus ad tejiificandum, the fotm Of which^ and the 
m<^c of obtaining ir, fee in page 400. 

Kqo.cerp. ad Jt |e alfo /nade ufc of by a plaintiff in this court, 

fauaUciendum. jjjg pHfoner has removed hirhfclf, after de¬ 

claration, to the King^s Bench, in order to bring 
him here, to charge him iO execution upon judg^ 
ment obtained, and it is called an habeas corpus ad 
faivfacitnHum, to fatisf^ or make fatisfadtion to the 
plaiiuiff, the debt and damages; by him recovered 5 
which being otTeyed, the cottit commit him again 
to the cuftody of the warden, there to remain until 
he make fatisfa6!ion. 

•* • ‘ ' ' This 



This writ is always made returnable on a dajr 
certain, as the priToner cannot be committed in 
execution but by the court, whilft they are Htting. 

A habeas corpus ad fatisfaciendufn may ilTue to the 
warden of the F/ect, or the keeper of any inferior ' 
prifon, of a liberty or francbife, returnable in court 
at a day certain j and the number-roll of the judg¬ 
ment to be indorfed upon the writ by the attorney 
who fues it out j and fuch writ (hall be a good 
c^ule of detainer. Ji, Mich. 1654. 

Ma. coi'p. ad fathfa. in Ma, carp, ad fatisfa* in 
cafe. debt. 

George., &c. To the George^ &c. To the 
warden of the prifon of warden of the prifon of 
the Fleets greeting ; We the Fleets greeting : We 
command you, that you command you, that you 
have before our juitices have before our juflices 
at Jl'ijtminjier^oo JVednef^ at IVejiminjhr^oss Wednef^ 
day luxt after the mor- day next after the mor¬ 
row of All ^'ouhr, the bo- row of All ilouh, the bo¬ 
dy of C. D. under fafe dy of C. D. under fafe 
and ftcure condaCl, de- and fecure condudf, de¬ 
tained m c ur prifon un- tamed in our prifon under 
der y(5ur cuitody, as we your cuftody, as we arc 
are informed, tqgciher informed, together with 
>pith the day and caufe the day and caufc of his 
of his being taken and being taken and detained, 
detained, by whatfoever to latisfy A, B, as well a 
name the (aid C, is certain debtof 25/. which 
tnere known, to (atisfy the faid A^ B» in our 
A. B^ 25/. for his da- court, before our jufiices 
mages, which he has at IFcJlminJUry recovered 
iuAained, as well by not againlt the faid C, D. 
pei forming certain pro- as alfo 10/. for his da- 
inifes and undertakings mages, which he fuf- 
lateiy made by the faid tained by reafon of the 
C. to the laid A> at IVtJi* detaining the faid debt, 
whjlery in the county of as fox his cofts, 

Middlefexy as for his cods, 

and charges by him laid out, about his fuit, in that 
‘ • behalf. 
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V behalf, whereof the faid C. is convicted; and fur¬ 
ther to do and receive what our faid court (hall then 
and there confider of him in this behalf; and have 
, there then this ^rlt, Witnefs Alexander Lord 
Loughoroughy at fVeftminJler^ the 28th day of iVi?- 
vember^ in the twenty-fourth year of our reign. 
Pay prothon. figning is. Ad. fe^l yr/. at the Fleet 
gs. Afd. fecondary 9^. tipftafF lor. td. 

You fhould have the roll in court, and the fe¬ 
condary marks thereon the ha. ^rp. and commitment 
by the court, in the margin of the judgment, 
• M. 1654, 


l^aupers!. 

A PAUPER, is a perfon faid to be, by tlie law, 
fo poor and indigent in his circuniftanccs, that 
he cannot difpend the ufual charges to recover his 
right, either in law or equity. 

It appears in very early times, vi%. 1495, that 
poor perfons having any claim to lands, or other 
right, were frequently obliged to drop the purfuit 
thereof in a court of law or equity^ the expense be¬ 
ing too great for them to bear: This being a great 
grievance to the fubjedl, and in order that men 
Ihouid not be ftnppcd of their legal pofleflion and 
right, by the ^tat. of 11 H. 7. c. 12. It is enadl- 
cd in the following words, which Heferve to he writ-' 
irn in Utters of gcld^ viz. Prayen, “ the Commons 
in this prefent Pa'liament affemblrd, that where 
the King our Sovereign Lord, of his moft gra- 
“ nous difpofition, willcth and intendeth indif- 
ferent jullice, to be had and miftiftered accord- 
“ mg to ^lii cornmo ■■ laws, to all his true fub- 
“ je/^s, *“* as well to the poor as rich f which poor 
fubjc< 51 s be not of ability nor power to fue ac- 
cording to the laws of this landy for the redrefs 
“ of injuries and wrongs to them daily done, as 
well concerning their perfons and their inherit- 

• ance. 
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ance, as other caufes; for remedy whereof, 
behalf of ihz poor perfons of this (and, not able to 
“ fue for their remedy afier»the courfe of the common 
law, be it ordained and cnatSfed, That erery 
** poor perfon or perfons, which have or hereafter 
fhall have caufe of aiiilion, (hall have ori- 
“ ginal writs, nothing taking for the fame, 

“ counfel, attorniep, and all other officers requifite 
“ and iiecefLry for the fpecd of the faid fuits to 
“ be had and made, which lhall do their duties, 

“ witho»it any reward for their counfds, help, and 
“ Ivfiucj's in the fame,’* 

It is not fettled how much the poor perfon is 
to be worth by this of parliament, but the 
courts of juftice have fixed the fum to be under 
five pounds, (except wearing apparel, and his right 
to the matter in quejlion) Li!. Prac, Reg. 633* 

'I’liercfore if the plaintiff' is fo ptior as above Hon* tofiw. 
(fated, he muff petition to one of the judge.^ of this 
court to be admitted to fue in forma pauperis \ and 
if he has begun the fuit, and not able to carry 
on the fame, yet he rnay, after petition, be admit¬ 
ted, Ingrois it on a treble bd. ffampt paper, an- 
;u'X alfo’ the affidavit thereto on treble bd. then 
take fame to the judge’s chambers, and after oath 
is made thereof, the clerk will make out an order 
thereon ; pay him 2f. bd* The form of the peti¬ 
tion and affidavit are as follow : 


In the Common Picas, A. B. plaintifF, 

and 

C. D. defendant. 

To the Right Honourable Alexander Lord Lough¬ 
borough, Lord ChuJ fujiice of his Majejifs 
Court of Common Pleas, • 

The humble Petition ^ A* B. 

Sheweth, 

That the faid defendant is and (lands juftly in-if the saieo 
debted unto your petitioner in the fum of 10/. 
the work and labour of your petitioner, done for pYtUionerhl 
* the Kotas jel.^ 
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leea iny ac- t|ie faid defendant, at his requeft; and your peti- 

ftg*unab£commenced an a6lion againll him for 
the fame. 

That your peticioner finds himfelf unable to 
Carry on the faid caufe, on account of his extreme 
poverty, as appears by the affidavit hereto annexed. 


I Jiumbly conceive that 
the ^ai(J petitioi.er hath 
food caufe cf a^hon a- 
gainft the above-named • 
C, D. and humbly accept 
to be his couniel 

y. c. jj. 


Your petitioner therefore 
“ moft humbly prays your 
“ Lordfhip, that he may be 
“ admitted in forma pauptris^ 
** to profccute his faid ac- 
tion, and i\\aty,C.U> efq; 
may be aiTigned to him as 
“ his cou-nfel, and A. G. his 
“ attorney, to profccute his 
“ faid iuit. 

“ And your petitioner Jball 
“ ever pray^ Sic, 


^ Common Pleas, A^ B. agt. C, D. 

A, B. of, is'e* yeoman, maketh oath and faith. 
That he is not worth five pounds in all the world 
(fave and except the matters in queftion in this 
caufe, and alfo his wearing apparel). * 

pay no fees, 'I'hc pauper. Upon the order being made, may 
fue out his writ without (lamps, pay no fees to 
any of the officers j no (lamps are ufed for the re* 
: cordy venirey or hah, corp. nor do you pay for fetting 

if, ! 4 own the caufcy or return of hap. corp, 

iilefs ne teco- But if you recover a verdidl, the officers take the 
iin 5l. or more, court fees, and in them they include paffing the 
record, ^c. if above fi/c pounds, the pauper be¬ 
ing by them deemed dives. I'he declaration i» in 
the common form, to which you annex a copy of 
‘ the petition, order, and affiviavic, and deliver to dc- 
‘ fendant’s aljCoroey. If the defendant brings error, 

' • you muft pay the clerk of the error his fees, 

confider the mode upon which this a€l of the 
II H. . is conftrued, every man who has hu¬ 
manity muft feel for the pauper*—The law hath 

pro- 
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provided, that a man who is not worth five poi^is 
in the world, {hall fue without the payment of feeit. 

On account of his extrtme psiMrty ; yet he, in the firft 
inffance, pays a duty to the king of 3^. andTfot 
the judge's fee 25. 6 d. oath u.; then it he obtains 
a verdidt for above 5/. he is to pay court fees, 

2/. its. Sd, and paHinghis record at lead 1/.; that 
upon the whole he is to pay without receiving one 
farthing, upwards of 4/. when he is admitted to fue 
on account of his extreme poverty, befides 71. 4/f. 
for figning his judgment. ^ 

1 think, if the judges knew this to be a fadt, 
there could be no doubt but that their humanity 
would induce them to alter this mode, as they 
might make a rule upon the attorney for the plaintiff 
(in cafe of a verdiSl^ and he receives the debt and coJis)y 
that he ffall pay to every officer their fees^ or be liable to 
be JirtiLk off the roll on complaint made j or permit the 
defendant*s attorney to pay them to the prothomtaries for 
the uje of the Jrveral officers \ and if a reference was 
had to the itatute, 1 have no doubt but that fuch 
was the intention of the legiflature. 

The plaintiff may, at any time pending the fuit, 
petition to profecute in forma pauperis. Andr. 306. 

If the party give any fee or reward to his counfel No fee to be' 
or attorney, or make any contra<Sl; or agreement; counfol 
with them, he {hall ftom thenceforth be difpaupered, 
and nut afterwards be admitted again in that fuic to 


profecute in forma pauperis. He is not liable to Not liable to pa; 
pay cods, but be in the diferetion of the court, 
whether be fliall be punlfhed or not. Stat. 23 if, S. 

2 Salk. 506. But H'dt faid, there is no officer to 
whip him, nor did he ever know it done. Ibid. 

He is not liable to pay the cofis for Judgment as N’orfor judg. i 
in the cafe of a noniutc* 3 flails. nor to pay a* in 
the cofts before he brings a new a^^ion, if it docs 
appear chat he has not been vexatious. Str, 878. 

If he has been vexatious as giving fix notices of Mx; bo 
trial, and not proceeding, the court will difpauper 
biiiij but not make him pay cods. Ibid 983. 

A perfon 
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'A pcrfoB a<lmitted /« forma pauperis^ can only fuc 
in that caufe for which he is admitted j fo that if 
any other caufe arifes, be muft be admitted again ile 
tiovo^ et fi( totics quoiks. ‘ Lil. Reg, 633. 

A pauper ihall not pay coils, chough difpaupered ; 
if taken in execution for cofts, he fhall be difeharged 
upon motion. Fort. 320. 1 Roll, Rep, 81. 

It has been denied to a defendant to defend in 
forma pauperis, in this court, Barnes 328, j likcwifc 
very latcJy by Mr. J. G<^uld, 

% 

Cofifolidating of ASitons* 

con* 7 ]' there he two or more adlions brought upon 
the lame policy of aflurance againft the under* 
writers, or two or mote ejc<£lments on the demife of 
the fame lefibr of the plaintiff for the fame pre¬ 
mills, and they proceed feparate, the defendants 
may apply to the court by way of motion to con- 
BarmjjG, foliJate fuch actions * ; if in term time, it is a rule 
to (hew caufe, if in vacation, by way of fummons, 
before a judge J and upon their undertaking to be 
bound, and concluded, in all the adlions, by the 
fate of the vcrdidl in the adlion brought againfl the 
firft defendant, and to bring no writ of error, the 
court will ffay all the proceedings in the hit aflions, 
until further order; but ail the rules muft be paid 
for feparate, as alfo the fummunfes and orders there¬ 
on I and if the verdiift turns in favour of plaintiff* 
to the {iUi$fa£lion of the judge who tried the caufe, 
the plaintiff may proceed to tax his cuffs on that 
verdi£l, and get the defendant’s attorney to attend 
the prothonotaries, who will tav the cofts in the 
other adlions, t^ich if complied with (as is ufual), 
and they are not paid wiiu the debt; move the 
court upon an affidavit of the fadh, for leave to en¬ 
ter up the judgment, and take out execution there¬ 
on ; and that the. prothonotary may tax the cofts 
in all the caufes, and for the cofts of the application; 
one ftamp for the affidavit is fufficient, which the 

* court 
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court will order, after the cofts are taxed, they arc ^ 
to be pvvid within a limited time, if not, iign the 
judgments upon a double half-crown llamp, and 
take out execution thereon ; you pay for feparatc* 
rules, and ierjeanfs fees are not hxed. 

Ahatinunt hy Death. 

T M E general rule to be obferved in this cafe is, 
that where the death of any party happens, and yet 
the plea is in the fame condition as if fuch party 
were living, there fuch dcaili makes no alteration 
or abatement of the writ. 10 Mad. 251. Gil. C P, 

247. 

By the 8 fa* 9 /K 3. c. ii. fei'i. 6. ** If any 
plaintift’ happen to die after an interlocutory 
“ judgment, and before final judgment obtained, 

“ the faid adlion fliall not ab..tc therein, if fuch ac- 
“ tion might be originally profecut'^d, or main- 
tained by the executors or adminiftrators of fuch 
“ defendant, and a feire facias may be had there- 
“ on. 

“ That if there be two or more pKiintifFs or dc- 
“ fenclants, and one or more of tiu’in flioulJ die; 

“ if the caufe of fuch adfion fhould furvive to the 
“ furviving plaintiff or plaintift’s, or againft the 
“ furviving defendant or defendants, the writ or 
“ ajflion (hall not thoreby be abated ; but iuch 
“ death being fuggefled upon the record, the ac- 
tion fbaii proceed agaioi'l fuch defendant or dc- 
fendants furviving.” Ibid. 

By the flat, 17 Car. 2. c. 18. “ it is enaired, Oraih of either 
“ 'Fhai the death of cither party between vc'uitft 
“ and judgment, fiiall not be alledged for error, fOmentf not imS] 
“ as judgment be entred within two terms after 
fuch verdidl.” 

If cither party die before the afiixc, it is out of i^cath hefore af- 
theftatutc} but if after the aflizes, though b'fore 
trial, it is no error; for the affixes is but one d.iy 
in law# Salk, 8. pL 2 i* 9 Ld. Ra^rn. 14.15. If 

' 5 after 
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after verdi^, and before fbe day in bant;, chdf 
plaintiff dies, and the defendant Hgns judgment the 
fecond term after /hfc vcrdi^f, this is within th<^ 
*ftatute, and the fame as if he had entred judgment 
on the roll. Sid. 385. 1 302. 

ijeAinent An ejciflment'againft baron and feme, after vcr- 

baron tilf ^,'£1 for the plaintiff, baron dies betwi-cn the day 
b^««[h^dayOf nifi prim and the day in banh\ adjudged that 
of nlfi priusand the writ ihould fland good againft the feme, becaufc 
d^in bank. It’s jj jg nature of a trefpafs, and ihc fentex^ 

again the adlion furvives 

agaiiifl; her; fo if the wife had died, the baron 
' ihouid have judgment entred againft him. Cre. 

fae. ^^6. Cro. Car. 509. Roll, Rep. Moor 
IF feme takes If a plaintiff after verdi<^, and before the 

hufli^d after in bank, takes hufband, (he fhall have judg- 

/ore'the Sy in Cro. Car. 232. but a fci,fa, muft be fued 

bank, ihefliaft out before execution, 
have judgment, but a fti. fa. muft be ft ed. 


!f pending an If pending an argument on a fpecial verdict, 

dUw^he^'ftirt**^ the court takes time to confider thereon, the 
doe/not abatfk plaintiff die«, the judgment will be ordered to be 
entered up as of the term in which judgment ought 
So if defendant to have been figncd, 1 I'urr. 226. j the like may 
be done if the defcrclant dies. Ibid. 147, 4 Burr. 
2277* Yet his repitl..ntativc muft fue out a fire 
facias before he can h»ve execution ; and if execu¬ 
tion is executed without it, it fbail be fet afide, 
and the money levied rrturnud. i IViU. 302, 

A feme foie can- Pi, feme foie cannot abate her own writ by mar- 

advantage of her 

own a£l. 2 Roll. Rep. 53. 

Iffliefefoed, ^nJ U z feme foU \s and after ftie takes a huf- 

band, it is no abaun-.v.ut of the writ ; for the pi iin- 
abate. tjfr would*oc lit a niic condition, if after they have 

arrefted a woman, ft.v, fhail be allowed to over¬ 
throw the proceedings hy a rubfequent marriage. 
Ld, Raym, 1525. 2 Str. 8XT. 

If there arc two The I.1W abhors multiplicity of actions; and 
fails pendifig tor therefore, whenever it apjx’ars upon record, that the 
*e«ioii.?h/' pl^intiflF hai fued out :\v^ writs agarnll the dc- 
o«d fuUthsIl fendanl 



Hbatewent. 

fendant for the fatne thlnpr, the recdnd Writ (haU 
abate : For if it were allowed that a man H^ould . 
be twice arrefted, or twice attached by his good* ' 
for the fame thing, by the fame reafon he might 
fuffer ad infinitum ; but then it muff plainly appear , 
to be for the fame thing. Mod^ 418. 539. 5 Co, 61. 


• Suggeflion on Record, 

LONDON^ (/T.) C, D. late of, h'c* mer-Si-gc^fi-on on 
chant, was attached to anfwer A, B, and E, ectLiaijon 
of a plea of trcfpars on the cafe: and thereupon 
the laid /], B, by 5 . U. Ins attorney, comes, and tif/s writ 
the faid E, F, cometh not; and the faid A, B, gives hud out. 
the court to underttand, and be informed, that after 
the ifiuing the original writ, and before the return 
thereof, and before this day, to wit, on the 
day of at London aforefaid, to wit, in the 

parilh of Ft Alary- le-Boiv^ in the ward of Cheap^ 
the faid E. F. died, and the faid A. B, furvived 
him, which the faid C. D. doth not deny; and 
thereupon the faid A. B. by his attorney afore¬ 
faid, complains, For that whereas^ the faid C. D, 
on the day of in the year of our 

Lord 1782, to wit, at London^ ifc. was indebted 
to the laid A. B. and the faid E, F, his partner, in 
2c/. of lawful money, bV. for divers goods, wares, 
and merchandizes, by the faid A, B. and E. F, in 
his life time before that time fold, 

Go to the end of the iffiie. The fame day is Siirp:<;<!j-n of 
given to the parties aforefaid here, then fay, 
llrforc which day, to wit, on the day of!;! 

in the year aforefaid, at London afore¬ 
faid, in, isV, the faid A, B. fuggefts to the court 
here, accordiiig to the form of the ftatute in fuch 
cafe made and provided, that the faid G. H. died, 
and the faid A. B. furvived him, whiclf the fafd 
defendant doth not deny : And the faid defendant 
by his Lid attorney came; but the faid IherilFdid 
not ft.nd the faid writ, nor did he do any thing 
thereon, therefore as before, it is commanded 10 
the Lid llicrilF, that h: caufc to come before our 

•U u faid 



faid Lord the Ktngy here, on 

twelve, by whom, ^4 

and who neither, fsfc, 

Suggeftioa of To the end of the po/fia. And upon this the 
the death of one faid pbintilF lays,* that after the lad continuance of 
of the defendants ^ ^ aforcfaid, to wU, on the day of 

in the year aforefaid, at, in the 
county aforefaid, the faid C, died, and this is not^ 
denied ; therefore kt all farther proceedings againft 
the faid C. ceafe} whereupon the faid plaintiff 
prays judgment againft the faid y. for the da* 
mages, cofts, and charges aforefaid, by the jury 
aforefaid in form aforefaid ailefTed, to be adjudged 
to him, €sff. therefore it is confidered, tFe, 

Suggefticn Of the Upon a writ of error it appeared, that the death of 
death ot one- of Sovtl Far was fuggcftcd in the jurata of the 

the jurara the tccord of mfi prtusy and not in the ufual way, and 
record, wh;n it afterwards the death was fuggefted upon the roll in 

beenVonthe ufual way. Thc error afligned was, “ That 

iiifi”pIius”recorH, “ « ”0 record of nif prius, and that judgment 

and before the « given for the plaintiff below^ whereat h ought 
junta, right fug- (c given for We defendant \* then a cer» 

roll, and held ttorart iflued, to certify the record of mfi prtut^ 
| 09 i!, which was done, and in nullo ejl erratum pleaded 

by defendant in error; the objedlton taken was, 
that it ought to have been fuggefted upon'the niji 
prim record, and that it is not fufHcient in theyfir* 
rata. Lord Mansfield —The fuggeftion, award, 
and ail the proceedings (hew, one of the defendants 
to be dead; and there is an award for the proceed¬ 
ings to ftay, as to this defendant, and to go on 
againft the other only; and the jury is awarded as 
againft the living one, the other being dead \ both 
were alive when the iifue was joined $ a day was 
given to the partica, one defendant is awarded to 
come, thc other not, and the ftierifF doth not re¬ 
turn the*wrif, and a new venire is awarded, to try 
the iftue againft the furViving defendant, aix* it is 
properly awarded upon the and acknow¬ 

ledged, The nifiprius roll is only for the diie-ftion 
of thc judge, to try it; and it is not traverfable on 
the roll, thc judgment is right enough, i Bur, 363. 

« After 
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After iiTue joined, and before the day of mJipriuSs 
one of the defendants died^ plaintiff fued out a ven* 
fac. between him and the furviving defendant, and 
made the jurata agreeable therett^ Verdi^^ for 
plaintiff, objedied at the trial, that the death of the 
deceafed defendant ought to have been fuggefted on 
the record of nijipriusy and thereupon an award 
entred of a vm. fac, between plaintiff and the fur- 
\^iving defendant. The point referved was now ar¬ 
gued, and thereupon the plaintiff now produced the 
roll in court, wherein the fuggejlim and award of t)}* 
vcn.fac, as above, were entred, which the court 
held to be fufficient. No continuances arc neceffary 
to be inferted in the record of niftprius. Doe V. 'Farr, 

Barnes 469. 

Suggeftion on the London Aif, 

“ BY 3 fa:. I. c, 15. f. 4. If in any aiflion of A crHUorfuing 
“ debtor action upon the upon an 
“ for the recovery of any debt, to be fued or pro-tndt«Vv.?noae, 
** fecuted agai!*ft any citizen and freeman of the 
“ city of London^ in any of the king’s courts at 
tVeJiminJier or elfew'hcrr, out of the court of Re* 
quejis^ it fhall appear to the judge where fuch 
adtion.fhail be fued or profecuted, that the debt 
to be recovered by the plaintiff in fuch a<5):ion 
doth not amount to 401. and the defendant in 
fuch action fhall duly prove, either by fufEcieni 
teflimony or his own oath, 10 be allowed by any 
judge or judges of the faid court, that at the time 
of the comnienchig fuch a^'ion, fuch defendant was 
inhabiting and refiding in the city of London, or 
the liberties thereof that in fuch cafe the faid 
judge lhail not allow the plaintiff any cofls of 
fuit, but fitail award him to pay cofts 10 the de* 
fendants.*’ • 

By 14 Geo, 7, c, 10. “It fljall and may he lawful Osb** "ot 
to and for every citizen and freeman of the 
of London^ and every other perfun or perfons W'hoihe c'.v^tToii Re¬ 
do or fhall rent or keep any /hepy Jkedy Jlali, or-laeft nL.ttJeefc 
Jiandy or feek a liaelihoody in the faid city or li¬ 
berties thereof, wh'ch now have, or fiiall hereaf- 

U u a " ler 
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^ “ ter have any debts owing, not exceeding 40// 

by any perfons whatfocver, inhabiting, or feeking 
“ a Uvelihood, within the faid city or liberties 
“ thereof, dur/ng their refpe<ftive inhabiting within 
* the faid city, ^c, or feeking a livelihood, asafore- 

“ faid, to caufe fuch debtor to be fiimmoned toap- 
“ pear before the conamiffioners, fcfr.” 

Tl»? If the plaintiff does not recover the fum of 4 QC. 
"h any the perfons above deferibed, the defend- 

he the next term after verdi£V, apply to the 

Arnda\it. court upon aflldavit, “ ’That he ivas at the time of 
“ commencing the aSihn, an inhabitant and refident 
vjithin the city\ &c.” for a rule to fliew caufc, 
luhy a fuglefUon jhonld not be entred upon the rc~ 
“ cerdf purfuant to the flat. 3 Jac. r. Serjeant's 
fee is half a guinea, w'hich is drawn up at fi - 
condaiies; ferve copy on plaintiff’s attorney, and 
if no caufe fhewn, nnils'e a'liJnvit of the fcrvico 
thmof, and move to ma'icc it abfolute; ferjeant one 
guinea; tax the colls on the rule wiih the protho- 
notary upon his pppointnienr. 

A captain of a I'ortuguefefdp that lay on board if, 
and conftantly at the Royal Exchange, was held to 
be a perfon within the ly Geo. 2. c. lO. by the 
court bclov/, and had cofts all-nv^’d him. 

But if the defendant fuli’er judgment to go hy 
default, he fhjll not be entitled to a luggefHon for 
not !)cing in court, he fhall not be received for th::t 
p-irpofe* By auipton . Crabh* 5ifr. 46. 

Cofi? fr,! c a'- The cofis of thc application fliali be allowed in 


Wlv'' :s wilijin 
thc Awt. 


If j'*' 
In r'. 


i:oci 

I'.ii, no 



* the taxation, as 

Wi 

cli as 

of tht 

; former procecdingi. 

C.t!> !i. 

Sir. 1 120. 




Vi. ■ :i 

It rnuH: appear 

. 1 , 

4- 

V the 

aflula’. 

it to grruind the fug- 

J t'*"' h} 

ihr a/n- geftien, that thc 


'aintiffi and 

dtftndant are citizens 

f.vit. 

of ZjAr.’jv, and l! 

ll.i 

t the 

caufe ( 

of adtion arofe wjthi.i 


the eijy', i //;7 j 

• 

20. 2 

L rn/s. 

f-8. and it’s not dif- 


t letionarv in thc 

c, 

.’iirt. 

but th^ 

. V are bound to grant 


HjC fu^igedion. 

Ib 

id. 




VtrdirSl for plain lid'for i/. Sr. c^d. defendant (thc 
virs.!‘-l ui'*"d.irsjagcs being under 40;.), upon an affidavit that 
if.riw'irm/s^J- was refident in Middle fx, and i able to be fum- 
d. , 4, diM iiabJc nioned to thc county court, there moved for leave 

* to 


Uarnaees givfn 
t 

. 4 ‘>' 
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to enter a fuggcftion of that fa£f upon record, pur- t.i le^Cu frmoned 



tion, no afHdavic denying the facl contained in de¬ 
fendant’s affidavit, was produced by plaintiff, but it 
^was fvvorn that defendant before trial oflVred plain¬ 
tiff 2/ 2s. and cofts 5 and it was obferved that plain¬ 
tiff bad given evidence on I'onrie, not on all the 
counts in his declaration, that he had proved a 
larger debt than 401. which had been reduced by a 
fet-off on defen lants, part to the fum recovered, and 
that if plaintiff had been nonl'.iied, he would have 
been liable to fingle cofts only. The couit held 
they were bound by the finding of the jury. Rule 
abiolute for leave to enter the fuggiition ; plain¬ 
tiff mav traverfe it, if he thinks fit afterwards, 
the fuyjcffion havin^*- been entered. Defendant 
moved for judgment thereupon. Rule, that unlefs 
plaintiff' plead to tije (uggeffion by the firft day of 
next term, it is to betaken for true, and prothono- 
tary is to allow double co/ls to defendant according 
to the if.itute. v. Pickcf'hi^. lunnei 

On trial at GuiuU.utiU the (ilaimifK pioved 4/. 15^. ^ fet of?; rc- 
2,(1, due to him, wh.ch v/as difeharged by a fet-ofl'to <-u. nj liicac- 
j/. 13J. yL the defendant moved np-on yjac^i, c. 15. 
for a luggeltion, but the court held, he w'as notin- iLc jiir.Kliili'jn. 
tilled to the benefit of that ac^, tor it was plain the 
ival demand w.is above 40^.and howcould the plaintiff 
tel) whether the defendant would fet off any jthing 
in that ailioM fo as to be bounci to chufe that jurif- 
d'.clion j beiiJt.'--, lie ha:< in citeil recovered 4.^ 1 5J-. 

becaui'j a debt whicn he UiUlf have othervvife 
paid is now fatisfied. 'I'he plaintiff’ hatl judgment 
lor the 1/. ly. yl. and his coils. iV/'. 11 ^ 9 . PitU 
V. Carpenter. * 


fijggeli'.oii upon the a6l might be entred, Lai'acs-'''"-'^ 
,’54, Benf'jn v. lUinminv. 
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^iftonttnuante, 

ISCONTIlJiTUANCE is a word compoundcS 

_ of and continuo^ for contiman is to continue 

wi^out intermiflion j by addition of de (Euphsaia 
gratia dis) to it, which is privative, it fignificth an in^ 
terniiifion ; difeontinuare nihilaliud ftgnif cat quam la-* 
termitterf^ defuefeere, interrumpere •, and it is a very 
ancient word in law, and hath divers fignifications, 
as a difcontinuance of procefs where it ought to be 
continued ; fo likewife of pleadings, ^c. or difeon- 
tinuance of the fuit, where it is brought wrong, or 
the plaintiff does not think proper further to piofe- 
cutc his fuit. Co. Lit. 325. a. 

The plaintiff cannot difeontinue his aflion after 
demurrer joined and entred, or after a vcrdii^f on 
enquiry, without leave of the court. Qro.'Jac 35. 

1 Lil. Ahr. 473. It has been ruled that plaintift' 
may difeontinue upon motion after a fpecial verdidl, 
which is not complete and final, but never after a 
general verdid^. i ^alk. 17B. i 663. 

But before or plaintiff may, if he fees occaiion, difeontinue 

after drclaration bcforc or after declaration delivered, by applying to 
he may by lidc- jjjg fecondaries ill term time for a treafury i ule ; but 
hat role, mu ft go before the judges for that purpofe j pay 

rule 4J. 6^f. get appointment thereon to tax the cofts 
by the prothonotary, then make copy, and ferve it on 
defendant's attorney } if he does not attend, nuke an¬ 
other copy, and take another appointment thereon, 
which ferve as before, and fo the third time ; if no 
atttendance, the piothor.otary taxes the cofts ex 
pnrte^ which muft be paid forthwith, as the rule is 
conditional, and has no effeiSV until payment is 
made. But in replevin the avowant cannot have ft 

rule. Sir. 112. 
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wtchouc motion 


iTeigneh 3fftue. 

T HI S is generally dirctfted cither by the court 
of Chancery or Exchequer^ where in a fuit, a 
matter of fa*^ is ftrongly vontroverted^ thefe court.s 

being 



Sffue. 663 

bein); fo fenfible of the deficiency of trial by written 
depofitions, tbat.they will ooc bind the- parties by 
their decree, but dire^ the matter to be tried by a 
jury ; efpecially fuch important fa£ft as the validity 
of a will, or whether A, is heir at law to B, or the 
exiftence of a modus decimandiy or real and immemo* 
rial compofition for tithes; therefore, as no jury can 
bb fummoned to attend the Chanceryy the fa< 5 t is ufual* 
ly fent to be tried by the court of King*s Bench, or 
this court, upon a feigned iflue, wherein the plain¬ 
tiff declares, that belaid a wager of 5/. with the de¬ 
fendant, that A, was heir at law to B ,; and then 
avers that he is fo, and brings his a£)ion for the 5/. 

I'he defendant allows the wager, but avers that A, 
is not the heir to^. and thereupon the iffue is joined. 

N. B, Thefe courts dire£l the fa£l: to be tried by 
thedecree, and who is to be plaintiff and defendant, 
and alfo that the attorney for the defendant fhall 
forthwith appear and plead. A writ is taken out in 
the common way, and all the proceedings are as in 
common cafes, except that there is no imparlance 
allowed, the decree ordering him to plead forthwith. 

By this mode the difpute is to be determined, 
which faves all the formality of pleading, aad a great 
expencc'to the parties. 

But if a queftion of mere law arifes in the courfe 
of a caufe, as whether by the words of a will an 
effate for life, nr in tail is created, or whether a fu¬ 
ture intereft devifed by a teflator fhall operate as a 
remainder, or an executory devife ; it is the prac¬ 
tice of the court of Chancery 10 refer it to the court 
of King's Bench, or this court, upon a cafe dated for 
that purpofe, wherein all the material fa^s are ad¬ 
mitted, and the point of law is fuhmitted to their 
decifion, who thereupon hear it folernnly argued by 
counfel on both fides, and certify their o| 9 inion to 
the chancellor. 

To proceed therefore in this matter, a cafe is 
fettled by the feijeant on both Tides, and iigned ; 
then move for a cenciiium the fame-as on a demur¬ 
rer ; fet down the cafe with the fecondary, and de¬ 
liver each Judge a copy of the cafe as fetileti. 

u u 4 pajJuSat; 
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No if'tT'rer *» 
fliiM Cl v'o -rJ tv 
u.tli .)■ ..••p 
li:»t i'V I Ht' I I’P.* 


liJopulat 3l£fionsf* 

0 

Compcunding them, 

*17' O R rcJreflinpj of oivers difordcrs in common 
I * inforojcr'!, and for better txecniion tif ppiiaf 
law-', it is cniicied by the i8 EUz., c. 5. /• 'i> 
'i'hat no informer or plaintiff fhall or may com¬ 
pound or ajvrce with any perfon or perl'ons that 
“ fliali ofi'end, or that lhall be furmiled to offend 
f ri'.iM tliLcoL.it. “ a.;ainft any penal ftatute, for an olfcnce colTlinit- 
“ ted,or pretended to be committed ; but after an- 
“ fwer made in court unto the information or fint, 
“ in that behalf exhibited or prollcuted : Nor after 
“ anfwcr, but by the order or coiifent of the court, 
“ in whicii the fame information or fuit fliall be dc- 
“ pending That if any perfon fhall offend, in 
“ making of compoiiiion or other mifdemeanor, 
“ contrary to the true intent and meaning of this 
“ ffatute, or fhall by colour or pretence of procefs, 
or without procefs, upon colour or pretence of 
any matter of offence againft any penal law, 
make any compofuion, or take any money, re- 
“ ward, or promifc of reward, for himfelf, or to 
“ the life of any other, without order or confentof 


C( 

C( 


C( 


Pena! I if' 
to pri' ‘ - 
tain, not Rtnc- 
ra)l>. 


fome of her majefty’s courts at Wejlmtn/icr^ and 
ftiall be thereof cunvidted, Hull (land on the pil¬ 
lory, isc, and for ever bedifabled to purfue, or be 
plaintiff or infonner in any fuit or information, 
upon any fiatut *, popular or penal; and fh^ll 
“ alfo forfeit ten pounds, SsV.” Sell, 4. 

“ Piovidcd alfo, That this adt /hall not extend 
to any fuit already depending, m r /hall reftrain 
any certain perfon, body politic or corporate, to 
“ whom or to whofc ufe any forfeiture, penalty, or 
“ fuit is, or/hall be fperialiy limited or granted by 
“ virtue of any fUtute, and not generally to any 
“ perfon that will fne, but that every fuch certain 
“ perfon, body politick or corporate, which might 

« fue 


<( 

ce 


<c 



populac aSions. 


acs 


fuc or inform, as if this ad were not made, ma)', ^ 
in fuch cafe, fue, inform, and purfue, as he or 
they might have done, if this ad were never had 
“ or made.” Si'ifI, 6. * • 

It feems clear both from the preamble and the it i-xienr’'! onfv 
whole tenor of this ffatute, that it extends only to‘“ V 

^ , t i' ini.jrmtrs. 

fuits by common informers, and not to thofe by a 
party grieved. 2 Naw. 279. 

In an adion upon the flatute 18 £/iz. c. 15. l-^a'c 


againlt defendant for making and felling 


go 


upon the lUiute. 


rings, of Icfs finenefs than ftatute diredls; it was 
moved for leave to compound, and a cafe was cited * 
of B^// qui tarn, v. TVyate» Trin. J733, where there ’ V 

was no confenr, and yet the court in that c^fe 
gave leave to compound, fer cur. It is in the dif- 
cretion of the court to give leave to compound, and 
afterwards they refufed the motion, HcivsH qiii turn 
V. Morris, B, R, i ///A. 79. 

Boole moved for leave to compound on the part of i.-av? flv^n to 
the profecutor upon the Ilatutc of gaming, upon •’*'air,*** 
affidavit, that the defendant and one /I. B. ufed 
play at cards together, and that the defendant li .ti 
won divers fums of money of A, B .; that A. B. w is 
become a bankrupt, and that theaffjgncis, v ii ) (■■t 
this profecution on foot, were fati^hed with rc.[..cl 
to the defend.jnf, and the court granted the mo¬ 
tion. Ibid. I'-O. 

I'he plaintiff’ hrnii^ht z qui turn upon the nemp j ,<31? !n 
add agiiinff the dckiidant, ror niair) ir.g witliout .r t. ^-j- 
hcencc; and had him in execution, where he h .d 
lain foinc time. And now lorU cited 18 /'-'V?.. 
e. 5./. 3- and produced an affidavit of the pov'riy 
of the dtlciuljnt, and had the leave of thccoijii,th,'t 
the plalntift might compound with the dettnd..ii', 

Bradjhitvj V. Motirnm. i 67 r. 167. 

Action on flatute of iifury. Defendant ph.idfd. 

Motion by Draper for leave for the piofecuior to 
compound on Stat. 18 Eliz, Bootle con lent* d 
for the defendant; and a rule was made purfuant 
to the motion# Barnes's Notes^ 118. Bunu! v. 

I'eatherjlone, 

. On 




iz zivzn 
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Populst SStoti#. 


On compound* ' 
iftg a pcnai ac¬ 
tion, the king's 
part of the cont- 
pofition to be 
f»iii firft. 


On a bona fu’e, 
hot not on a c«)l- 
lufive compoli* 
tion, tbe p'ain* 
tiflF may alfo he 
allow'cd a rea> 
fonable fum for 
bit coils. 

Denied npsn a 
fmall compuii* 
tion. 

flow to move. 


On an a£lion gut tarn, for offences againft the 
Lottery a6l, it was moved laft term on the part of 
the defendant in order to avoid imprifonmenty 
a.nd confented to by the plaintiff, and fo ordered by 
the court, that the plaintiff^ have leave to compound 
with the defendant for 250/. being a moiety of the 
penalty; fo that 25c/. be alfo paid into the hands 
of one of the prothonotaries for his Majefty*s ufe. 
And now Daeey moved for an attachment againft 
EUls^ for not having paid the king’s moiety, upon 
an affidavit that he had paid the 250/. to the plain* 
tiff’s attorney; who fwore he believed, when he 
received it, that the king’s moiety had been pre- 
vioufly paid. Rule to anfwer the matters of the af¬ 
fidavit; which was afterwards difeharged, on the 
prothonotary’s certificate of the fubfequent payment 
of the faid 25c/. tVood qui tarn, v, Ellis and another, 
2 Black. Rep. i j 54, 

Leave given to compound an adlion for the pe¬ 
nalties of the Lottery a( 51 , at 50/. for the King, and 
5c/. for the plaintiff, befides 60/. towards the 
plaintiff’s cofts ; the King’s part being firft paid to 
the prothonotary at the making of the rule. fPcod 
qui /am v, 'Johnfm, 2 Black. Rep. 1157. 

But it was denied at <5/. 5J. for the King,* and 
5/. 5f. for the plaintiff, and 30/. towards eofts, fuch 
compofition being manif'cftly collufive. Ibid. 1157. 

This motion is made by a ferjeant, fee los. 6 d. ; 
plaintiff muff alfo give a brief Kj a ferjeant to con- 
lenc to the motion; and before rule is drawn up, 
the King’s moiety muff be paid to one of the pro¬ 
thonotaries, who will give a receipt for fame ; take 
it to the fecondaries office, and draw up rule ; pay 
according to length. 


:arbitraffon, 

A rbitration, or arbitrage, is where 
the parties, injuring and injured, fubmit all 
matters in difpute, concerning any perfonal chattels, 
I • or 



3rtftratic(lt. 


66^ 


or perfonal wrong, to the judgment of two or more 
arbiters or arbitrators, who arc to decide the con- 
troverfy: And if they do not agree, it is ufual to 
add, that another perfon be called in an umpire* 

(irnperatof' or impar)^io whofe foie judgment it is 
then referred ; or frequently there is only one ar* 

, bttrator originally appointed. This decifion, in 
any of thefe cafes is called an award ; and thereby 
the queftion is as fully determined, and the right 
transferred or fettled, as it could have been by the 
agreement of the parties, or the judgment of a court 
ofjuftice. Experience has flicwn the great ufe of 
thefe peaceable and domeflic tribunals, e/pecially 
in fetil ng matters of account, and other mercantile 
tranfailions. which are difficult, and almoft impof- 
fible to be adj’iflcd rui a trial at law j the legifi-turc 
has n(".v t.ftablifhed the ufe of them, as well in con- 
troverlic vvhirc ca':(es are depending, as thole W'here 
no ai^^ion is brought, and which ftiil depend upon 
the rules of the comnum law ; Ena<Sling by 
9 10 JV, 3. e 15. “ That all mercnarits and (ii^rfhan", &r, 

“ others, ticliring to end any controxeify (for which ticHoi'g en*i 
“ there is no other remedy but by ptrfon.:! aition'".‘''^"' 5 '*'*’* ^ 
“ or/uit inequity), may agree ihat iben lundiiiru-:! t-.u wb- 
‘‘ to arbitration or umpirage of any pcrion, tV. miii n. .i»e 
“ fliall be made a rule of any of his M.-.jcliv's 
** courts of record; which agreement, isc, fhal!, ' 
upon pi'jdijoing an affidavit made ny the wit- 
** nefl'es thereunto, or any of them, in court, be 
“ entered and filed of record of the faid court; and 
“ a rule Ihji! thereupon be m ade by the fame couit, 

“ that the parties lhall fubmit to, and finally be 
“ concluded by the arbitration or unipirage, isc. ; 

“ and in cafe of difobedicnce, the party neglect.ng in c ("i-of 'lif- 
“ fhail bi fubjedl to all the peuaKies ofrfrontemnmg 
“ a rule of court; urileis fuch avv.ud (hall be fs:t 
“ afide for coriuption or other niiibcr.aviour in the meir, 

“ arbitrators or umpire, pioved on oatn to ihe 
court, before the laft day 01 the next term, alter 
the award is made,’* In co.'ifequence of tins 
ftatute, it is now become a coniidtrai ie p„it o, the 

* bulis’.eii 
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bufinefs cf the fuperior courts to fet aficJe fuch 
avvaids when partially or illegally made ; or to en¬ 
force tiiiir cxcciit^^on, when legal, by the fame 
’procefs of contempt as is awarded, for difobecllencc 
10 thofe rules aiiJ orders which are ifl'ued by the 
courts tijeoifllvcs. Jjut in a cafe where the parties 
srtimpted to fet afide an atvard, Loni Hardu '.cK.- 
tald, that the only ground to impeach an award 
is, colluiion, or giols mifbehaviour of the arbitra- 
or orht^rwife it is hnal and bind'ing upon all 
p:rti' S, ollicrvt'ife no pt'tfoi'.s woi.ld rvt r unclcrlake 
to be arliitraloip. AtL 529. J^ord jMamjmd in 
unoihcr cafe, faid, •h-it the court v. ill not enter at 
all into the merits ot the matter ri.fcricd to arbura- 
tion, but Oi'ilv take into confideration fuch Ic-T.’t 
ol-j cln-i'o ."ir. appear upon the f.ice of tlic aw.nd, 
3:ul fjf’t (u jci^d'.ons r.s go to the mdl'tl:..viour oi 
t'lh' arbitrator.', 2 /J/.rr. yci. 

Where the olj'ciioii.s aiiie upf'n the face of the 
av. a,^l, ti'.cv n a*- be made at any time ; but where 
the par y co.npl nns or conuption or iJi praclicc, he 
iiiuli do it within the Iccond term, Dames 56, 
iUt,.'L V. hrs-junir.':, 

X * ^ • 

N. [>, 'I'his means after a lule of referenre,. 

If an aw’.ard is made, and the patty will not per- 
, fosm ir, f..< h as not payinii the n.t'ncv, bV. at the 
*jn,[ i!.- i.r. :<.i- t'.ms tu'd pi-cc tncrcin nicntiorw O, and you have at- 
liori a lu.L- ot tended !(;! that purpofe read) to icceivc it; full pro- 
ccurr. t)ie lubfuiffion a rule of court, upon 

an Jifiiiiavi: of the di,^* execitio.n of the hon.l thus: 


ff an awnr' i3 
n 3 I:' 


Affi’-ivlt of t!,t C. G. of, kfc. maif. .h oath, and la th, 'I'hat he w is 
<!u= fsic.’.ui'ii Dfpr^.f^nt «: ihe time or iigning and loaling tl-e bond 
ti.e Lcijc;. o‘-l.g.uiou hereunto annexed, fa.,d C. D, of, tJV. 

thtrei-i iMei.'lionc»i, did duly iign, fea!, and as his 
act s..d deed deliver the Aid bond, in llu* prcIciKC 
oi tni'J dtponent, and that trie iumih' 6 '. D, let and 
fublcribed oppolite the fcal of tht (»id bond, is of 
me pro. c-i huiul-writing of the l.od A. I), and that 
tire name iV, G, let and fubferibed the witnefs 

tliertto, 



dcbittiKion. cGi) 

thereto, is of the proper heiid* writing cf this uepo-* 
nent. ^ 

'I'bis aQiJavit is to be ingrofled on a treble fix* > fiiw *• proreeJ 
penny flainpt paper; give it to^a ferjeant “ ta vizvc '*''* *^^‘**^*' 
“ U make the jubtnijfioji a rule of court^' pay hisa 
lor. bd, draw up ihe rule with the fccondary, pay 
according to length, make copy thereof, and of the 
award, with the namej. of the arbitrators and wit- 
nefies, then t?he perfon who is to receive the money 
niuft demand the money, which not being complied 
with, make the following affidavit to move for an 
attachment, and alfo an affidp.vit of the due execu¬ 
tion of the award \ which fee inp. bji. 


intheC. r. IjJtwcen 


yf, B, Plaintifi'. 
and 

C. D. Defendant, 


ofr’ie 

1 iri‘1 .^tiJ rC' 


i'<l in itiC 


yf. B. cf Fleet/Irivtj Loudon, grocer, makeih 
o.th and faith, 'i hnt he this deponent did, on the 
,itli day of 'jioicl:'}, pcrfonally attend from tile hour 
of one until tlie hcair cf tW'O of the clock in liic 
afternoon of the fame day, at the Mitre'Tuwrn^'Th':. mf-a 
Fleet-fire<'1, Loh/'m, and tiien and there dem:.nded ut • 
theatvive 11,1.su;l ( 1 . D. who alfo attended, the fum * 
of r-^l, awardf.i du'* to this deponent, pnifuant and. 
aureeai'-'r roa etita’ii aiv rd in writing which is Ikic- 
unto annexed; but the faid (L D. did not p-iy 
to tiiis deponent the f.iid fum cf 50/. or any part 
thereof; i^nd this drpjncnt further faith. T hat iiav- 
ing, on'Ihurfday ivizxi, after one month liom Eajicr 
D.iv, in this prefent EaJUr term, caufed tlic lub- 
miirion of this dcpoiiciit, and the faid C. D. to the 
faid avf.iid containtd in aceitain bond or obliga¬ 
tion, bearing date the full day of Alay 1782, to be 
mniie a rule or order of this iioiiouruble court, he ihr-. 
deponent, on the day of , fertrd 

the faid D, with a true copy of the faid ju:e 
or Older of this honourable court, and at tlie r>r..e 
time flicwcd him the frid original lulc or oreir; 
and this Oepoiunt further fiith, 'I'hat lie did at the 
ianie time demand of him the faid C, D, ilic faid 

fa ivi 


(» 

O 
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Turn of 50/. To awarded due to this deponent as 
^ aforefaid ; but the faid C, D* did not pay the fame 
to this deponent; an'd this deponent further faith, 
the whole of the faid fam of 50/. now remains due 
and owing to this deponent, purfuant to the faid 
award. 

Howto move Givc affidavits to a ferjeant, “ ta njove for an at^ 
for the attach- tt tachment for not paying the money on the award in 
“ purfuance of a rule of courtf tee ics. 6d, 3 it is a 
rule to (hew caufe, therefore draw up fame with the 
fccondary, and ferve copy thereof; make affidavit 
of the fervice of faid rule, and (hewing the original, 
t then give ferjeant one guinea with it to make it ab- 
folute, which being done, draw up rule with the fe- 
* condary, and then make out an attachment, (ign it 

with prothonotaries, fcal "jd. get a warrant thereon, 
and give it to your officer, pay him one guinea for 
the caption. The common attachment for a con¬ 
tempt will do, only put thefubdance of the rule at 
the foot thereof. 


How fo proreed 
on i rule of re- 
Ictcn.c. 


If arbitrator does 
mot make his 
award in timrj 
ma) be enlarged. 


It is beft for the attorn ics to get their witnefles 
fworn in court whiift they are there, pay 2.s. each, 
enter their names on a piece of paper, and the caufe; 
give it to the crier for that purpofe. 

Get order of fiifprius from Mr; Randall^ or if at 
the affizes of the judges ajficiatcy upon which thd ar¬ 
bitrator will appoint a time and place for both par¬ 
ties to meet; and plaintiff’s attorney ferves a copy 
of the order of nift prlns on defendant's attorney, 
give arbitrator (if an attorney or counfel), the briefs 
that were delivered, if not, a copy of the cafe on 
each (ide, and names of the witnefles. 

If the arbitrator does not fini(h in time, you may 
enlarge the order by consent; but (irft move that the 
order of nifi prius may be made a rule of court, 
which is done by giving the order to a ferjeant for 
that purpofe^ fee lOi. Qd, ^ draw up rule with lc» 
condary, pay according to length, ferve copy on 
the op|)(;fite attorney, then givc bncf to a I’er- 
jeanr, with lor. bd. to move to enlarge i and the 
other (ide aifo gives a brief to a ferjeant to confent; 



6jt 

» * 

f« I ox. 6</. draw up rule with the fccondary, pay , 
according to length : an appointment muft again be 
made by the arbitrator at the foot of the rule, and a 
copy made and ferved as before, on the oppofite at¬ 
torney, to attend. * 

When the award is made, the arbitrator’s attor«> AwarJ. 
ney gives notice to the attornies, that the fame is 
^ ready, and that each may have his part on fuch a 
"day, on payment of his cxpences. 

If the award is in favour of the plaintiff or defend- How lo proteci 
ant, cofts are of courfe given as to the fuit by *be *"*'^** 
rule,therefore get an appointment from the prothono- •* 
tary at the foot of the rule of court, to tax the cofls y 
fcrve copy thereof, and appointment, on the plain- 
tifPs attorney, and upon attendance, the prothono- 
tary will tax the ccfts, and mark them on the rule} 
and if the party againil whom the award is, does not 
pay the money, make a copy of the rule of court, 
and the prothonotaries alhcatur thereon, and alfo a 
copy of the award, and let ycmr client the plaintiff 
firft examine copies thereof, then let him deliver the 
copies to the {defendant) j fliew the original order 
and awards and demand the money, viz. the fum 
awarded, and the cofls, if he does not pay them, 
move on the following allidavit for an attachment. 

N» A letter of attorney may be made for this 
purpofe, but it is too expenfive, as there muft be an 
affidavit of the due execution, and the attendance* 

bfc, the plaintiff in this caufe, maketh Afli-tavlt of 
oath and faith, That he this dejionent, on the femceofruip, 
day of lall, pcrlbnally ferved the above de- 

fciidant with a true copy (,f the rule and allocatur^ mand of the 
and alfo a true copy the award hereunto annexed, ‘"fney. 
and at the fame time fiiewcd him the original rule, 
allocatury and «ward, and demanded of him the faid 
delen/ mt the nvmcnt of the fum of 20/* awarded 
due to i‘ is ■ , on' it by /I '. G. of,fife the arbitratcM' 
named in . . laid award, and alfo the payment of 
the fum of la/. fur the cofts mentioned and allowed 

t 

to him tile .ati plaincilf in the Otid caufe j but the 
faid detendant rei'uicd to pay the fam'*, or any part 

thereof. 
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thereof, and the fame ftill remains due and owing 
’ from him the faid defendant to this deponent, 

AfT'Javit or t’uc If ^. T". of, t^c. gentleman, maketh oath and faith) 

“"rd'io %"> publiih, 

•••naric by enf of* and doclare his final award and arbitriment between, 
luc witnene:. JB. of, merchants, and C, D, of, isfe. 

v/oollen draper, bearing date the day of 

, 1782 ; And this deponent further faith. 
That the name JK G. fet and fubferibed againtt ‘ 
tiic feal as the party executing the f«jid award, is of 
the proper hand-writing of the faid G, and that 
the names IV, T, and 'J, E, fet and fubferibed there¬ 
to as witnefl'i:?, attefting the execution of the faid 
av.7ard, are of the refpeitive hand-writing of this de¬ 
ponent and the "f. E, 

I’requeiuly where there is bad, and a reference Is 
propolld at the trial, the phiinlilF, to fave t!jc bail, 
takes VI vcidict, iubje'^t to the reference; in that, 
vvluii the luvarJ i.s made, if in favour of the 


w::cn :5 

akfi, .1 t \ .» 
vcr(:. Is ' . t 


how tU C/ll.', 


phiiiuifi, lij may make his election whether he will 
piocced o; irjt under the rule of ri fcrencc, or on the 
verdidt: It iic procccu’o in ihe latter, the cu>fls mult 
jiift be f-\(d, cf'py rule and award, ferve fame and 
ciomaiiJ the funi av/arded, and colls, ini the fame 
mannei as if he meant to proceed under the rule; 
and on rlHi-ivit olTervicc of the rule, the prdthona- 
£-ri;;s .'.v;- th .con, ar.cl a copy f f (he award. 


rni.j dtiriCiU: 


>t :r:c ir,- ' cv, move me court that the 


poj-ea may be iJeii.'. rcvl to tiic p’aintifr, in order to 
t'.'.v'. cutini for the rneuvey awarded and colls, 

) the rule a*: ufuai with 
'it of the fcrvicc, and 
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(Ma'w up 
o/h'a^ vviio, on producing/ 
j, ou ; Ik'ii judgment with 


'-lU 


end tlieri take OLft 
le entilied to all the fub- 
ard i:, for a lefs fum than 


Jor :lr jumu,'.\uU(daHd only. 



0 tbithtion# 

Vcrdlcl for plaintiff for fccurity. Reference by 
rule to three of the jurors. Av/ard in plaintiff** 
favour. Rule obtained to fhew caufe why the 
fojUa (hould not be delivered to pl/intiif, to take 
out execution for the money awarded. Qbje6lion 
by defendant, that no affidavit was produced of the 
due execution of the award, or of a demand of the 
money, which the court held to be as neceffary as 
if the motion had been for an attachment; and the 
rule was difeharged. Readv. Garnett* Barnes 58. 

The court will compel a witnefs to make an affi-> 
davit of the execution of the bond. 


How to proceed by Original 

liuare Claufum fregtt. 

R KFORE the flatute of 19 H. 7. c. 9. which 
allowed the writ of capias ad refpendendum in 
actions on the cafe, a practice was introduced in 
this court, of commencing the fuit by an original 
writ of trerpafs, quare claufum ft ep^it^ for breaking 
the plaintift's> ciofe vi et armis, which by the old 
coniinon law fubjefted the deleudani’s perfon to be 
arrcftcd by wiit of capias^ and then afterwards by 
connivance of the court, the plaintiff might pro¬ 
ceed to profccuie for other lefs forcible injury. 
This practice flill continues, and faves the trouble 
ol lerving the defendant perfonally with a writ of 
capias ; for if the defendant, upon the fheriff*s funi- 
nions, left at his houfe, and he having returned no¬ 
tice on the writ to the defendant, does not appear, 
a dijiringas iffucs againft his goods ; and if he does 
appear, the plaintiff may declare againff hin in any 
adion he fliall think proper, and after judgment, 
purchafe a jpedal original^ to warrant the proceed¬ 
ing, wlvch will prevent the judgment being arrcil- 
cd sw revet fed. 
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<74 Original &c. 

How to^iroceed. Therefore the firft ftep neceflary to be taken is, 
to make a pranpe for the curfitor of the county 
where defendant dwells, thus: 

Piaccire for the London^ (fl'.) Original quare claufum fregit^ for 
ongjoal. y^hn Denn^ againft Richard Fenn, late of London^ 
holier, hrolqe the clofe at London^ returnable before 
his Majrfty*s juftices at IFeJlminflcr^ In eight d#ys 
of St, Hilary* "J, T* Attorney; 

Take this to the curfitor for London,^ and he 
will make out and feal the original, pay 45. 6 d» 
then get a fummons from the fheriifs, pay ir. ^d, 
give it to your officer, and he will warn defendant, 
pay him 51. each defendant. On the quarti die poji 
of the return, fearch at the filacer’s for the appear¬ 
ance ; if none, get original returned by the fheriffs, 
and file fame with the cu/ios brevium^ pay ^d. he 
will give you a note of the name of the caufe, and 
fheriff’s return, which take to the filacer, pay 6^/. j 
if the return be notice to the defendant, then make 
make out a writ of dijfringaty in the following 
form : ingrofs fame on a 2 s. bd. ftampt parchment, 
make a pracipe, pay figning with the filacer 2s. bd, 
leal qd. take it to the fheriffs office, and they will 
grant a warrant to ditirain defendant’s goods to the 
value of 4or. give it to your officer, and if he le¬ 
vies, pay him ioj ; get the dijiringas returned, then 
make out an alias thereon, which being figned and 
fealed as before (no appearance being entred), 
you may move to inercafe the iffucs in the trea- 
fury, the fame as againft peers; and alfo move to 
fell them in the fame manner. If the defendant ap- 
pcarc, rhen declare againft him, and proceed as in 
other aiUens. N, B, As to the ^er.ue^ if it be a 
tranjhjrfatiion^ may be laid in any county, and 
dccjiire gctR'ally, as in other cafes. 

ireorge 'he 'Third, 'Fo the fheriffs of London^ 
greeting: VV^e command you, that you diftrain 
RiJjard Fenuy late of, T'V, holier, by all his lands 
and chattels in your bailiwick, fo that neither he, 

, a 
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nor any one for him, do intermeddle therewith, 
until you ihall have another conftnand in that be¬ 
half from us; and that you anfwer us (or the ifliies 
of the fame, fo that he be before ^ur juflices at 
tVeJiminfiery on the morrow of All Souls, to anfwer 
John Denn in a plea, wherefore with force and arms 
he broke the clofe of the faid John at London, to 
tlfe great damage of the faid John, and to hear 
judgment for his many defaults | and have you 
there Aiis writ. Witnefs, fsfr. 

London. Dijiringas for John Denn againft Rich^ 
ard Fenn, late of, holier, trefpafs at London^ • 
returnable on the morrow of All Souls, 

If the defendant appears, he enters it with the Appearance* 
filacer of the county where the original is diredted ; 
pay Q.S. bd. j and to prevent a di^ingas ifl'uing, it 
niuft be done on the quarto die p^l of the return of 
the original. 

London, <fl’) Appearance for Rhhard Fenn, late Precipe for the 
of London, holier, at the I n it of John Denn, to arl » >psdrantc. 
original ^c. retjrnable in eight days ot St, 

Hilary. J. X, Attorney. 


Corporations, 

CORPORATIONS aggregate muft fuc and Prafcipe to be 
defend by attorney ; and therefore the proper pro- 
cefs againft them is by original, Co. Lit. 66. b. 

They cannot be ourliweo, lo Cj. 32. b. ; nor 
can they be attached. As outlawry does not I'c 
againft a corporation, therefore ticfpafs does not he 
againft them j for a capias and exigent do not go. 

Bro. dhr. title Co^p. 4 

If a corporation fue, they muft fue in the rnme 
of the corporation, by an attorney appointed under 
the leal of the corporation. 

And if (ued, it muft be feed bv its mnic of in- 
corporation by original writ; and in (jrtl-r to rue a 
Corporation, the plaintilT’s atrornev muft make ou: 

3 pratcipe for an origin^tl writ, vvhich muft be taken 
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to the curfitor of the county where the vtnue ts 
laid; after it is fecled, take it to the fherifF’s office, 
and get a fummons thereon, pay is, 4^. officer 5^.; 
if they appear,! then proceed againft them as in 
other cafes ^ if not, upon fummomri fecit being re** 
turned by the flieriffi, hic the original with the 
cujlos hreviumy pay j^d. and for an abftrafl of the 
writ and return 6 d, ; make out a dijlringas as againft 
a member, and . proceed to diftrain in the fame 
manner: but I believe it feldom happens that a 
dijlringas goes, as their town clerk generally ap* 
, pears, if of a borough or chy^ if of a colUgSy an attor*- 
ney is properly appointed. 

Ctpiasadrcfpon. Defendants, the bailiffs and burgelTcs of Eajl 
thereo!i°ag'1nft* ^tfordy wctc fued in thcir corporate capacity, by 
defendants in a Common capias ad refpondendum \ and upon affidavit 
corporate capa- of fcrvice, an appearance was entred according to 
Sev Aoid**be ftatute ; and plaintiff entred a declaration in the 
fued by pone office, reciting that defendants were attached to an- 
and diftringas. Jwery which cannot be. Defendants moved to fet 
afide the capias and proceedings thereon ; objecting, 
they ought to be fued by pone and dijlringas. And 
the court were of opinion, that as defendants are 
fued in a corporate capacity, the capias ad refpon^ 
dendum is null and void; and rule to ihew caufe 
was made abfolutc. It was agreed., that had the de¬ 
fendants themfelves appeared, the objetSlion had been 
waived. Harfies 

But a corporation may fuein the common way as 
others, by capias, 

DeeUration a- Oxony (ff,) The mayor, bailiffs, and commonalty 
gainft a corpora- of thc City of Oxfotdf wexc fummoiicd to znivtcv John 
*'®"* Oenny in a plea of tii-Tpafs on the cafej and where¬ 

upon the faid Jahny by S, U, his attorney, complains, 
That whereas, the faid mayor, tdc. 

Appeaunce. 'I'he appearance is entred with the filacer, an/d a 
pracipe is made thus: Oxon, (ff,) Appearance for 
the mayor, bailiffs, aitd commonaiiy of the city of 
Oxfordy ate, John Denn, to an original returnable 
on the morrow of dll Souls, J, K, Attorney. 

Hun- 
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Hundredors, * 


I F an a< 5 ^lon be commenced againft hundredor*, 
the fait muft be by original, and a pmcipe is to be 
taken to the curfitors, and proceed as againft cor* 
porations. 

’•To proceed againft an hundred on the ftatute of 
hue and cry. 13 Ed. i. the plaintiff muft take out 
his original wrir, which muft be tefted forty days 
after the robbery ; which forty days are allowed for 
the hundred to take the thieves, by the ftatute of 
JFinton^ 3 Lev. 320.; and within a year after the 
robbery, i Broivnl. 154. 

The original writ ufually recites the ftatute. 
Th. Tlr. 1 4. 1 . 2 Saund. 374. 4 Mod. 296. i Bro. 
Entr 99. But the recital of the Jiatute is not necejfaryy 
though it muft fate the circumftances of the robbery^ and 
the plaintiff s complianet with thejlatutes. 13 Ed. i. 
c. \. 27 EIH. c. 13. 29 Car. 2. c. 7. 8 Geo. 2. 
“ 16. 22 Geo. 2. c. 24. viz. “ That he made hue and 
“ fry, gave notice of the robbery.^ deferibed the feimy^ 
“ the time and place of the robbery ; that within twen- 
“ ty days he caufed notice thereof to be given in the 
“ London Gazette, deferibed tle robbers^ and robbery 
** therein ; that he entred into bond before the jheriff to 
“ the high conjiable of the hundredy with condition for 
“ the fecurity of the cojUy in cafe of being nonfuitedy 
difeontinuingy ^c. ; that twenty days before the if 
“ futng of the writ, he made oath before a jujlicey that 
he did not know the parties who robbed him^ and that 
“ the inhabitants of the hundred have not taken the 
“ robbers f &c. 


The procefip- ferved is a copy of the original 
writ, which procefs formerly ufed to be ferved on 
fome inhabitant of the hundred But by 8 Geo. 2, 
f. 16. f. 4. It is enacted : “ That no procels for Hi£h eonflable 
“ appearance in any adiion to be brought upon the 

^tutes of hue and cry, or either of them, aga«nft^e/,|*^Iho h to 
any hundred, (hall be ferved on any inhabitant i>ive public no' 
thereof, fave only upon the high conftable, ihrreof th® 
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high conftables, of the hundred wherein the rob- 
“ bery fhall hapfU’n; who is required to caufc 
“ public notice thereof to be given in one of the 
“ principal nirrket towns with'ii fuch hundred, on 
the next market day after he or they Jhall be fervid 
with fuck procefs \ or if there (hall happen to be 
no market town within the hundred, then in 
fome parifh church within the fame hundred, mi> 
mediately after divine fcryicc, on the Smday next 
** after his or their being ferved with fuch pro- 
“ cefs; and he or they is and arc hereby im- 
“ powered and required to enter, or caufe to be en- 
tred, an appearance in the faid adion, and alfo 
“ defend the fame for and on behalf of the inhabit- 
ants of the faid hundred, as he or they (hall be 
advifed.” 

The declaration need not recite the original at 
large. Keg 165+ Mills ib. nor more of the (la- 
lute than is pertinent to the adlion, 2 h'eni. 215.; 
and mu ft conclude conita for mum Jialuil. Telv. 

116. 

If the defendants plead, and there is an iflue, the 
venire facias (hall b:- awarded to the next hundred, 
'^Ihef. Brev. 144. j but fee mj Geo. 2. c> 18. yi 3, 
-The venire ftiall be awarded de cor pore comitntus^ ex¬ 
cept the hundreds againft which the adlim is 
brought. 

if juvignrient be given ag.o’nft the hundref itie 
fliersfr, w\'. iipf n receipt of any writ ol execi;tion 
againit any inhabitant, inftcad of ferving the fame, 
(hall caufe the fame to be (hewn gratis to two juf- 
ticts of the couiiiv, riding, or divilion (whereof one 
to be of the querunf.^ who are to caufe fuch taxation 
and afftflmeiit to Iw made, and to be levied accord¬ 
ing to the jfeVrs. (viz. by the conftables, tsfe. 
raieabiyii ami jviopoj ionably, ffr in which tax¬ 
ation and a(reli'men% there (hall be provided and in¬ 
cluded, over and above what the cofts and damages 
recovered by the plaintift' in fuch action (hall amount 
to, all fuch juft and nccelTary cxpenies, which the 
iiigh cor.ftablc tf the hundred hath been at in de¬ 
fending 
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fending fuch a£lion, claim being made thereto by 
fuch high conftable, before the fai^] juftices, upon 
due notice for that purpofe given him; and the The money to 
money fo to be levied, to be paid over by fuch con- P*'** within 
liable, within ten days after collc£lion, to the con^Sn^fl'Ihe 
Iheriff of the county, to the ufe of the plaintiff in AerifFfor the 
fuch adlion, for fo much as his coils and damages 
recovered fhall amount to, and to the ufe of the faid 
high conftable, for fo much as his expenccs in de¬ 
fending the faid adliuii fhall amount to ; uf which 
he fhall give an account, and make proof thereof 
upon oath, to the fatisfa( 5 lion of the faid juftices, be¬ 
fore any taxation fhall be made for rcimburfing fuch 
high conftable ; and fhall, in fuch exp nCcs, have 
no further allowance, toward paying an attorney to 
defend the faid a6lion, than what fuch attorney's 
bill /bill be taxed at, by the proper ofticcr of that 
court where the a£lion fhall be brought, which the 
faid bi;^h conftable fhall caufc to be taxed for that 
purpolc. Si,' it. 8 Geo. 2. c. f. 4. 

'J'he 7th feilion of the above adt provides in what 
mann- r the conftable fhall be reiniburfcd his ex- 
p.-nccs, in cafe the plaintiff is nonfuited, ^'c. and 
bfc'oines, or his fureties in tltc bond, btcomc hr- 
fjlucni. 

Entry on the Roll of Sci. fa. againji the Bail, 

Middlefex, to wit. The fherifF was commanded, vidr p, 
ll'%reas fhomas Lime^ of, l 3 'c. and PJchar,t Lceri. 

of Ue. lately in our court, to wit ('here fet torch ' 
thi fei fa. as far as the word “ ), then go 

on thus: And now at this day, the laid Henry 
cometh here, by 5 . U. his attorney, and oflered 
himfelf on the 4ih day agaiaft the faid '‘Ihomas 
Lime and Richar.l Frame., in the ph a aforcfaicT; and 
they the faid Thomas and Riehuni, although folemnly 
called, came not; and the flieriir, to wit, Sir Bar- 
nard'Turmr., Knight, and Thomas Skinner^ Efquire, 
fherilfof the Uid county, now rcturncth, that the 
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faid Thmas Lims^ and Richard Frame^ have not, nor 
hath either of (^hem, any thing in his bailiwick, 
where or by which he can make known to them, or 
either of then), as by the faid writ he is commanded ; 
or are they, or is either of thenrt, found in the fame: 
Therefore, as before, the flieriiF was commanded, 
That by good, if/V. he fhould make known to the 
faid Thomas and Rickard^ that they be here in slight 
days of Saint Hilary^ to (hew in form aforefatd : 
at v.'hich day the Uid Henry conieth here, by his 
attorney afoiefa’d, and offered hinifelf on the fourth 
day againft the faid Thomas and Richnrdj in the pit a 
aforefaid ; and the faid Thomas and Richard^ al¬ 
though folemnly calli d, co ne nor, and thefhenff, as 
before, now returneth, that the faid Thomas and 
Richard (hc;e copy rciurti); and thereupon the fa;d 
Henry prays execution againft the fau! Thomas and 
Richard^ to wit, againft the fdid Thomas^ of the 
fiid 90/. by him in form afoiefaid acknowledged, 
and againft the faid Richardy of the faid 9c/. 
by him in form aforefaid acknowledged, accord¬ 
ing to the form of the faid recognizance to be ad¬ 
judgment, j*tdg d to him, tSc. rhcrcfore it is confulered, 
that the faid llcmy have execution acaifift the faid 
Thoin.iSy of the fold 90/. by him in form iUorefaid ac¬ 
knowledged, and againft the faid Richard, of the 
faid 90/. by him in form aforefaid acknowledged, 
by their default, Uc, 

If the Jdre fadas's be of different terms, then the 
entry on the roll of the fecond feire facias muft be 
thus : 

If fcl. fa’s, hi- AJicldlfex\ to wif. Heretofore, as it appeareth in 
rii:;ertnc tenn•, fame term, in the 713^ roil, it isthuscuncain- 
#ue entryiStSu.s. to 'Fhe flieriff WMS commanded 

(io the cud the frji entry on the roU made on theprji 
i'eire itcias a -'djheriffs return), vide p. 499. 

I'hercfore, as beiore, the ftienif was commanded, 
tbot by gc-o;', idc, he fhould make known to the faid 
Riuhard lind Thomasy that they be h^re in eight days 
of the purification, to fhew in form aforefaid ; Ac 
which day, iJe, (as in the laft entry cxadllyj. 

5 , Notices 
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iI5ot<ce0 of i^orton, 


W HEREVER the proceedings are required by 
the party moving to be ftaid,inthat cafe po¬ 
lice is neceflary to be given the attorney on the other 
ft le, and affidavit made of the fervice thereof; as for 
iiiltadce, if ihc error happen in procefs, or the notice 
fubferihed theretf', notice muft be given of the mo- 
tidii, the like to (ct aHde an interlocutory judgment 
or inquiry, the proce^’dings on a bail bond, to put 
off a trial for want or a material witnef^, for a new 
trial or arreft of judgment: But there is noaeceffity 
to give notice for leave to pay money into court, 

£ondliijws, chan,j:ing the venue^ or for a fpecial jury, 
or for Ic.ive to plead fevcral matters, 

'J'hough in ftridlnefs in fome cafes, notice of mo¬ 
tion may not l)e neccllary, yt-t it will fhew, that yon 
tonic the firll opportunity of informing the plaintifF 
hf vvav wrong ; therefore, I flrall here give precc- 
dints of dllFerent noticcvi, both with refpccl tothofe 
cafes, as vvcIJ as others which may happen. s 

Yon having been ferved with a copy of a capias^ at Notice not to | 
the fuit of the above-named plaiiuilTs C. and arp****" to a writ; 
K. IV. on the d.-.y of Uft, to appear 

*the third day of November next, by your attorney, in 
his Majelty's coujt of Common Bcnchy and the faid 
wiit not being returnable, 1 do hereby give you no¬ 
tice not to appear thereto, there being a miftakc in 
the faid writ. Dated this tktt day of November 17B3, 


^ our s ) 4' i 


'I'o Mr. G. //. the above 
defendant. 


'fake notice, That this honourable court will be To ret 
moved to-morrow, or fo fbon after as counfel can 
be heard, that the interlocutory judgment figneJ iiij” * 
this caule, may befet alide for irregularity with cofts, * 

to be taxed by one of the prothonotaries, and in the 
mean time all proceedings be flayed* Dated, iife. 

"Eake notice that this honourable court, (Sc. chatTofet afid* 

and tn^ 


the interlocutory judgment figned in this caufe, 





Dotitcs of 


the writ of enquiry executed thereon, may be fet 
for irregularity with cofts, to be taxed by one of 
the prothonotaries, and in the mean time all pro¬ 
ceedings be ftayed. Dated, 

To fet afidethe ^Talce notice that this honourable court, &c. that 
ea^t^on e"e- judgment figncd in thiscaufe, and the execution 
cuteo, and that if^'ued and executed thereon, may be fet afidc for ir- 
the money paid, regularity with cofts, to be taxed by one of the pro¬ 
se, he reiiored. thonotarics, and that the fum of 5b/. levied and paid 
in the hands of the fheriff of Muldlefcx, may be re- 
ffored to the above-named dcfendaijc, and the faid 
(heriiF retain the fame in his hands, until the further 
order of this court, and that in the mean time all 
• further proceedings be ftaid. Dated, 

To die common Take notice that this honourable court, ifc. for a 
rule tt) fliew caule why the deitiidaiU ftiould n«;t be 
permitted to file a common appearance in thiscaufe, 
and in the mean time all proceedings be ilaid. 
Dated, 

To fet afidf aiJ lake notice that this honourable court, is'c, to 
po«f('nts fur caiilc wuv all the ppjcecdines ill this caufc 

Ihould not be (et ishde for irrcgubirity witn colts, 
to be taxed by one of the prothoji-..t.w !t s, and in the 
moan time furthrr proceedings be ftaid. Dated, 
Toftfwcaufe Take notice that this honourable c iirr, bV- for a 
to fhew caiifc wdiy it fhouid not be referred Ui 
the proihonotancs, to compurc the principal 
fote prii>f j-jI and irifcreft rlue upon the bond in quclhon, and 
w hy upon p.i) ment thereof, vi'ith tJic lofls 

' ‘ to be taxed by him, the laid bond (ball not be de- 
liv'crtd up to the defendant to be cancelled. Dated, 
(Jfc. 

To /hew c3Hf’, Take notice that this ho.jour.ible c aj-t, for a 


)|natter of the 
^AK.3Vtt, 

E 'o /hew eaufe, 
by the ha.l" 
ind, anJ ’h^ 


ncceedings 


matters of the ..*]idavii, .’nu m the mtan time all 
proreeJirgs be ftayt b Dated, 

Th.it this honourable com i, w c. why the bail- 
bond affignt'd in this caufe, and the pioctedinga 
thereon, fhouid jiot be fvt alide with cofl?, to be- 


rcOA, &ouI(l not be fet afiJ:* 


tax.d 
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taxed, and in the mean time all the proceedings be 
Hayed, ^ * 

Take notice that this honourable court, &c. why why the writ 
the writ of capias ifi'ued in this.caufe Ihould nor not be 

quafhed, and’why ihe plaintiff (hould not pay the 
coffs of this application, and that the plaintiff may 
anfwer the Ceverai matters mentioned in the affidavit. 

Take notice that this honourable court, ^c, why To the (herifF to 
the judgment in this caufe, and the execution exe- 
cuted thereon, fhould not be fet afide for irregularity; 
and why the money paid into your hands fhould not 
be reilorcd to the defendant, and that in the mean 
time you retain the fame until the further order of * 
the court. 

Ti? the Jberlff"of the county of Middlefex, his bai* 
liff and under JhcriJf 


€rro?. 


A WRIT of error is a commiflion to judges of a 
fuperior court, by which thr-y are authorized 
to examine the record, upon which the judgment 
was given in an inferior court, and on fuch exa* 
mination to afHrm or reverfe the fame according to 
law, 2 InjL 40.; and any perfon damnified by er¬ 
ror in record, or that may be fuppofed to be injured 
by it, may bring a writ of error, to reverfe it, whe¬ 
ther he be party or no; but principal and bail can¬ 
not join in a writ of error. 

No perfon can biing a writ of error to reverfe a No perfon can 
judgment who was not party or privy to the record, the writ, 
or who was not injured by the judgment, and there- i’*’' 

fore to receive advantage by the reverfal thereof, it. 

I R{>i}. /fbrid. 747. Dyer 90. , 

A writ ol'eiroi that bears teffe before the judg- if »>rrorbear« • 
ment is good ; and this is the ufual courfc for pre- bciorcjudg- 
venting and fuperfeding execution. 1 Fent. 255. 96. 8®®^* 

March 140, 

It 
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Cannot be 
brought after r 

twenty j'Cir*. 


Jf brought on t 
judgment in 
C. B. It moft b 
reiumable in 

it. B. 


Prarripf for a 
wuc of C.lOf. 


Ifcw to get it 
allowed. 


If bail is re- 
Sjiilrcd, niuft be 
put in in four 
dayr. 


How to put in 
bail. 


Xxreption. 


,®trob' 

It cannot be brought after twenty years, and the 
ftatute of limitation be pleaded to a writ of er¬ 
ror, as well as to an original action. Rep. Temp, 
Hat ‘diV, 346 . ♦ 

• If an erroneous judgment be given in this court, 
the writ of error in all cafes is made teturnable into 
the court of King's Bench \ and therefore if the de¬ 
fendant brings a writ of error to reverfe the judg¬ 
ment, he muft firft make z pra-cipe for the curfitor 
in th is form; * 

Middkfex. Writ of error for A. K. ag.iinfl C. D. 
in cafe, on a judgment in the Conmon Pleas return¬ 
able ——, wherefoever, 

y, B, Attorney. 

Carry this prescipe to the curnior’s office, Chancery 
Lane^ who Will make out the writ, pay 145. (>u, 
if no private leal, if a private feal 8r. bd. more. 

As loon as you have it from the curiitor, take tiie 
fame to Mr. IJa <gh, the clerk of the errors, at Mr, 
Pif/y’j’chamber. No. ir. in Symend's Inn, pay him 
for the allowance 2/. 2s. bd fervecopy of the allow¬ 
ance on the plaintiff's attorney in the oriainal a£tion. 

If it requires bail, the plaintiff's attorney in error 
muft put fame in, before one of the juftices of the 
Common Pleas, witiiin four days next after the'de- 
livery thereof to the clerk of the errors, or an exe¬ 
cution may iffue. R, AL 28 Car, 2. 

Take the names of (he bail and places of abode to 
the clerk of the errots, and he will go with you to 
one of the judge's chambers, and there take the bail, 
pay him tor fame 1/. 4^. if at IPeJiminfhr, bs. Sd, 
more; give notice thLreof to defendant's attorney 
in error, 

'fh;.' defendant’s attorney may, if he thinks pro¬ 
per, except ji^alnft them, by entering fame in the 
book of t'w’ Cj'vik v>i‘ the ^ ror-;, within twenty days 
next aftc bail put in, anU apply to the clerk of the 
errors tor a rule for better bul; pay 4^. ferve copy 
thereof on the plaintifTs attorney, which expires 
in four days. 

7 'he court refufed to give time to perfeift bail in 
error, becaufe no real error could be fuggefted, fo 

‘ lha; 
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that they thought the writ of error was brought for 
delay. 2 144. ^ * 

If it's intended that the bail (hould juftify, then what notice of 
the defendant’s attorney will givf notice thereof two 
days cxclufivc’of the day, to jufttfy fame, the fornl^“‘^*®* 
of which notice is as follows; which mud: be done 
within four days after exception. R, M, 6 GV^, 2. 
reg* 6. 

In the Common Pleas, C, D. PlaInlifF, 

In error, and 

J. B, Defendant. , 

Take notice that the bail already put in for the Notice of jufti* 
plaintiff in this caufe on the writ of error, and of^y‘"8‘’**h • 

whom you have had notice, will, on Monday the •. 

day of - - next) juftify themfelv«e in this 
honourable court at Wejhmnjier-‘haili in the county 
of Middiefese^ as good <attd fufficienc bail for-(he faid 
plaintiff. Dated this ... . day of I/82. 

To Mr. J. K, Attor -1 • - Yours^^^* • 

--ney for defendant*^ --- J‘B* Attorney for 
<w'in error. •># »fc . W wW * . plaintiff in enOf. 

- Where rule fo#^ be 4 ;ter .ball is fetved in vacation, 
defraidant has not till the next term to perfeff-bis 
bail,-'but ought-to juftify before a-judge, and exe-' 
cution fued out for want of-it heldTCgulw; ■ Barnes ^ 

211. 

The day before ytm intend juftifying^ *go to the 
clerk of the errors, and deftrehim to atun«hwith* the/^ 
bail-book, makeaffidavitof tiieicrviceofthe'iiotice, n 
give it-toa ferjeant “ to move to jujiijy tho^hail^* pay 
him ior.'bfi^ pay for the juftificacion and court-fees^ 

15^. in the evening- draw i^p -tbe rule for the allo’AiC 
ance- at tho-fecondaries, pay jr. lerve copy on dA 
fenikmtt’s attorney* ..... ^ \ 

. If there is no bail requircd,«as ior inftance, on 
Judgment by default in cafe^ trefpafs, and the like, fc:.b«, 
the defendant in error upon the return of the wiit 
gets a rule to tranferibe (and the fame is done by 
Kim, after bail perfe<^ed, as the next flep) ; get 

fame 




, fame of Mr. Hough^ pay him 41. copy faitif, and 
ferve on plaintiPs attorney. 

How phintiflF’s Thi plaintifPs attorney, before this rule expires, 
»«orn<7^^^error^|jjj.jj jg jj, eight d&ys next after th^ fervice, may 
it 0 procee. guinea in part of the tranfeript to the cleric 

of the errors, and before it is complete the clerk: of 
the errors will fend for more. 

I have heard that Mr. Hougb^ if there is time, 
will carry over the tranfeript in the fame vacation, 
or if the rule be given in term, if he has time fuf- 
ficient, he will take fame in the laft day of that 
term, which expedites the bringing a writ of error 
to a fpeedy determination, and had not ufed to be 
the cafe. 


How defend.'^ If there be no original filed, and the vacation of 
ant’s attornfj^t^^e whtcli judgment isnign eci is el apfed, 

iu»^ 7 Snai t fie detendan^Ps attorney mult, b^ore H e tatces ouFa 
rule to '^anTcribe, petitiOii the mafter oftfie rolls’ll 
an driJflBil, which ou^Bf 16 bii fefurnabie the term 
th'<6 dMlaration IS cleJivered ; tlicrerore it you expeiit 


tne g( 
sTwrn 
tUSno 


error. 


rieinal alJowec 


the pro- 


pracipt tor 
the curlitof: 


e taxing 
ifTgiii'flM 
ne will 


Jolts, and maice a 
1; wmcti Itake ^ 


naitc It out tor you ; tor 
in cale this is neglected, tne mailer ot the r olls W ilJ 
.n ot order the original to oe made out, hut uton 
payment iff colli to the plainti/p In error^ in cafe h e 
does nU further pt Ojicuti ihe writj ^ a copy of the 
etition, and the 'maibrol the rolls order thereof, 
_ luit be Terved on tne piaintiit attorney, ^nd iT 
iie neglects to proceed, ttien no coifs are to be al 7 
io wcd; pay ior your nrder sj. hd. carry lame to. 
^ curiitor. wttn a treectie^ and he will ma ice 
tie orii^nal , w hicn rekufii in this manher (though 
.s~ufuar to feave it witll thi^ lHci^ilFot tHe county 
^hcfc the IS 

yohn Dort, 

Pledges to prof^epte, and 

Ridurd Roe. 


Pledges to prof^epte, 


« 7 he 



“ The within~named Q. D. has not any thing Return of tbe 
my bailiwick, whereby he can be “ attac^d** The 
“ anfwer of fummonei'.*** 

, William G/V/,*Efq} 1 

and >ShcrifF.^* 

William Nicholfon, Efq;) 

When the original is fealed, and the return 
filed, carry it to the cu/los brevium of the Common 
Pleas, in Brick-court, and file it; pay him 4^. for 
fame, and ^d, every poft-term after the return. 

• 

In the Common Pleas, A. B. plaintiff, 

and 

C, D, defendant. 

The humble Petition of the /aid A. S. the Plaintiffs , 

Humbly jhevjeth. 

That your petitioner having, in Eajler term Petition, 

1781, commenced an a£lion at Jaw againft the 
above named C. />. late of Wtftoiinikr, in the 
(?/Middiefex, in his M.ijefty’s court 

of Common Pleas at Wjimmjler, in a pica of 
trefpafs on the cafe, to his damage of 6c/ and your 
petitioner hath i/id his venue in the county of Mid* 
dlejex \ and judgment hath been <ibtaincd in fuch 
adlion in Trinity term laft paft, for 35/. damages, 
and I >1. I or. colls, whereupon the fa id defendant 
hath brought his writ of error, returnable in his 
Majefty’s court of King*s Bench on the morrow of 
All Souls, wherefoever, lAc, but no further proceed¬ 
ings have been had thereon. 

That your petitioner hath not as yet fued out 
any orig'n.il writ to warrant the fald judgment, 
and that he is advifed it is ncccluiry that the lame 
fliould be fued out to w.nrant the fdi*d judgment, 
and the time for applying lor the fame in the ordi¬ 
nary couiTc is evpireJ, and that the curfifor of the 
fill.* county cannot make out the l.injc without an 
ordu f oul your rionoar. 


« Your 



I 



^rofi 

Your petitioner thcrcrorc bumtiy prays your 
“ Honour, to* grant unto him an order, 
** that the curiitor of the faid county of 
•* Mid£efex*mdiy ifluc an original writ in 
** this caufc, out of this honourable court, 
returnable in his faid Majefty’s court of 
Common Pleas, on, 

And your petitioner Jbeil ever pray i &c.” 


Make a 
of coAs. 


I 

tender 


Jf piaintifF’s at¬ 
torney proceeds 
in error, then 
how to proceed. 

After traiifcript 
deh»errd ever to 
Mr. Hei’ I'rden, 
oacb party makes 
< copy. 


l^fendant'i at< 
lorjiey to Tue 
IttttlC!. fa. 


Whtre the want of an original wtit is afligned 
for error, and it appears that all the 'proceed¬ 
ings are of the fame term wherein the original 
is returnable, fuch an original warrants thefe pro¬ 
ceedings, let it be of any return of the fame term ; 
but an original of the term wherein final judg¬ 
ment is given will not warrant it, if by the record 
it appears that there has been proceedings in the 
caufe in the term or terms before, i Lev. 69. 
Telv. 108. I JVih. 182. 

After fervicc, make a tender of the cofts in error 
to plaintifi'’s attorney, which if he accepts you may 
non pfosy and take out execution. 

After fervice of the rule to tranferibe, leave a 
copy of the proceedings with the clerk of the errors, 
and of the judgment (of courfe the roll is to be doc- 
queted and carried in;. 

When the tranfeript is complete, defendant’s at¬ 
torney attends on the clerk of the errors, who will 
go with him to l^cJiminJUry and examine fame; af¬ 
ter it’s examined, the clerk of the errors delivers 
over the tranfeript to Mr. Heherdeny with the writ 
of error annexed ; each party may take a copy upon 
paying 4^, per (beet; but it’s incumbent on the at¬ 
torney for defendant to make it forthwith, as it will 
be wanted in the future ftage of the caufc. 

Upon theViclivery of the tranfeript over to Mr, 
Heberdeny the caufe is then faid to be in the court 
of Kiv^s Benchy therefore the defendant’s attorney 
will proceed by a feire facias ad audiendum errores^ 
** to (hew caufe why execution fbould not be ad- 
** judged (0 the plaintiff,” which is made return- 

ablc» 



able, oot on a day certain, but wherefoever the 
king (hall then be, and teil^d, if the tranfcripc * 
be completed, the laft day of term on that day, re¬ 
turnable the firft day of the nexj term, if it*s com- Retunuble, *f. 
pletc in vacatibn, and not delivered over till the^ 
firft day of the next term, then it is to bear Ujie Tefte. 
that day, and there rouft be fifteen days between the 
tejie and return* 

The writ of fci. fa, is to be (igned by Mr. Heber» with whom to 
den i pay ir, Scf. leal •jd. and if left for a nihilf is* 
to the (ne’riff, if left for a fcire feci^ you. have a * 
fummons thereon from the (herifF, pay him is* 
officer 5X. If there are two fci. fa* Sy the laft need 
not lie four days in the office before the return, nor • 

for a fire feci, 3 tiurr, 1723. as againft bail. 

On the return day of the fcire faciasy if the de- Onretorn to 
fcndani is warnedy or upon a nihil returned on the s’]!' 
aliasy you muft give a rule thereon at Mr. Ceti/- 
per\y the clerk of the rules^ write it on a piece 
of plain paper, thus: “ In errovy C. D. againfi 
“ A. B. rule en fci. fa. J, A. attorney pay for 
fame ir. \ od, which expires in four days, exclufivc 
of the day given, upon which day, if there is no ifthtiels n* 
affignmciu of errors left with defendant’s Attorney 
in error, he may take out execution, but cannot**®””®”^”** 
Hon pros the trwr, till after the rule is given for 
fuch alfignmCnt, if Btirr* but nioftly, as 

the plaintiff in error has gone fo far, he will affign 
errors, which if he does, he had beft deliver the 
common errors, as they are the cheapeft ^ but he 
may affign the want of an onginal. 

Fw the reft of the proceedings in the Kin^s Benchy 
Vide my Indrutt. Cleric, p. 526. 

By 3 "Jac, i* c. 8. it :s enabled, “ That no 
execution (hail be flayed or delayed upon or by 
“ any writ of error, or fuperfedcas {herefipon, to 
“ be fued for the rcverfing of any judtiment given 
in any adiion or bill of debt, upon any fngle 
“ bond for debty or upon any obligationy with c'^n^ 
diiien for the payment of money only \ or upon any 
atlion or bill of debt for renty or upon any centralf 

Y y /«« 
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fued in any of the courts of record at Weftminjitt^ 
unleis fuch pejrfon in whofe name fuch writ 
(hall be brought, with two fufficient fureties^ 
“ fuch as the court wherein fuch judgment is or 
fhall be given, fliall allow of, fh*all firft before 
“ fuch ftay made or fuptrfedeas be awarded, be 
“ bound unto the party for whom any fuch judg- 
** ment is given, by recognizance to be acknow*> 
ledged in the fame court, in double the fum ad- 
judged to be recovered by the faid former judg- 
** ment, to profecutc the faid writ of error with 
** effect; and alfo to fatisfy and pay (if the faid 
** judgment be affirmed) all and fingular the debts, 
** damages, and cods, adjudged upon the former 
“ Judgment; and all colb and damages to be alfo 
awarded upon the delaying of execution.” 

Bail in error on a judgment in debt on bond, are 
each bound in the fum recovered, that being double 
the fum due. i ffllu 213. 

But bail is not requifite upon a judgment in an 
action of debt founded upon a prior judgment. 
4 Burr, 1548. I Black, Rtp, 506. 

“ No execution lhall bellayed in any of the courts 
“ of IViJhninJler^ &c. upon any writ of error or 
“ fuperfedeas thereupon, after any verdi^ and jftdg- 
“ ment thereupon obtained, in any a^ion of debt 
“ grounded upon ftatute 2 Ed, 6, for not fetting 
“ forth of tythes; nor in any a6tion upon the caji 
“ upon any promije for payment of moneys aSfions Jur 
“ trover, covenant, detinue, and trejpafs, unlefs fuch 
c* recognizance, and in fuch manner as by the faid 
“ former aft is direfted, (hall be firft acknowledged, 
“ in the faid court where fuch judgment is given.” 
13 Car. 2. f 9. 

Se£i, so. Gives double cofts to a defendant by de¬ 
lay of eXecutton, by rcafc*i of error brought, if the 
judgment be affirmed. 

Se^. 11. Provides, That the faid ftatute (hall not 
extend to aftions popular; or upon penal ftatutes, 
tndiftments, other than the ftatute of Ed, 6. 

2 By 



By i6 Cfj' Car, 2 . c, 8, f, 3. “ No execution * 

** ihall be ftaid after verdi£i and judgment in any 
perfonal a^ien whatfoever, unlefs a recognizance 
“ be entred into according to the*3 Jac, i. e^ 8.” # 

“ Not to extend to any writ of error to be 
“ brought by any executor or adminiftrator, nor 
unto any a£^ion popular, nor to any penal ac- 
“ tion (except debt for tythes).*' St£f, 5. 

“ That in writs of error to be brought upon any 
judgment after verditSi, in writ of dower^ or in 

“ any action of ejeSi'tone firma^ no execution (hall 
“ be thereupon or thereby ftayed, unlefs the plain* 
tiff or pJaintiiFs, in fuch writ of error, (hall be 
bound in fuch reafonable fum, as the court to 
which fuch writ of error fball be dirciSied iliall 
think fit; with condition, that if judgment ihalL 
be affirmed in the faid writ of error, or that the 
faid writ of error be difeontinued, in the default 
of the plaintiff or plaintiffs therein ; or that the 
faid plaintiff or plaintiffs be nonfuit in fuch 
writ of error, that then the faid plaintiff or plain- 
tiffs fhall p^ fuch cofls, damages, and fums of 
“ money, as (hall be awarded upon or after fuch 
jutjgnnent affirmed, difcontinuance or nonfuit 
“ nad.” 3. 

A recognizance in error in ejeftment, ought to 
be in the value of two years rent due. Fide 4 Burr, 

2501. Barnes and double cofts. Ibid, 

The defendant may give two lufficient fureties 
if hepleafes in cjc£fment. Barnes 75. 

Bail in error, cannot be put in before a com- 
miffipner in the country. Barnes 78. 

Error on verdict in ejectment allowed; but On nor lining 
plaintiff in error entred into no recognizance, nor 
put in bail, as plaintiff below had not got the cofts 
taxed, without which the meafurc or (quantum ofn.;. as plan- 
the recognizance could,not be fixed. Plamtiif be- 
low, for want of the recognizance and bail, in four 
days, took out an k<d\fac. pojf. and had potfeffion 
given him, which the court held 10 be regular, // 

V y i per 




«9a 


®rro|.' 


applied to ftay 
(he execution. 


On an amended 
writ of error, 
new bail inufl 
be given. 


Ke Otouid iiiva per CUT, Defendant; ihould have applied to (lay exe<« 
cution, and thccourtVould have obliged plaintiff ta 
have got his coils taxed. The writ of error is no 
fuptrfideas without bail. A judge would have taken 
bsu!> if applied to. Rule difeharged. Barnes 212* 

If a writ of error in B, R. on a judgment in 
C. B. is amended in R, new bail mufl; be« 
given to the amended writ in C. B,\ and the 
plaintiff below (hall not cake out execution for want 
of bail. 2 Black, Rep, 1067. 

JBxccutors where If judgment be againil an executor, or adminiflra* 
the jutigroentii xioc de bonis propriis^ and he brings a writ of error, 

* iftuji bail! he mull put in bail in fuch cafes, and pay coils if 
judgment be aHirmed ; but if judgment be de bonis 
tejiatoris only, he (hall neither put in bail, or pay 
co/ls, I Lev, 245- I Sid. 368. 2 Kcb, 295. 371. 
Com, ;,23. 2 Cro. 350. 1 Sid. 368. 

In error .’.f.fr In error on a judgment after verdnSl upon a fci.fa, 
vcrdiii on -»fci. againil bail, there muft be bail to the writ ot error. 

bail. On a judgment in debt on a bond m the penalty 

ifl error on jiidj'. of 147C/. it was moved, to juftify bail, each in 
IT*"* 'k " 1470/.; on the other fide it was infilled, that the 
ift"the lum rc"" ought cacli of them tojuftifv in double the 
ecvfred. It bemg I'um thc j udgment was given for j hut per curiamy 
the film recovered is double the debt lealjy due; 
and it is fiifiicieiit for thc bail tojullify in 1470/. 

1 lb';Is 213 . 

There mull be bail on a bottomry bandy Str, 476.; 
on a fecoud writ of err ary ibid, \ a!lo on a bond 
given for thc payment of 5C0/. being the fum 
mentioned in certain KiJcntines, laid, 959. ; on 
bond for 30c/. mcntional in a I'uricnder or a copy¬ 
hold, by way of mortgage, wherein judgment had 
palled by di^faulr, Ba ne< 78.; upon a bond con- 
dirioni'd to pay fo much, as 1 (hall appoint. 1 Lev, 
117. 

But not Oil a bond for peiformancc of covenams, 
Barnes 72.; nor upon a bond concitiuued to pay 
for fo mi'.cii beei as fliould be deliver'.J to 5 . not 

exceeding 


dotibir :iir fum 

due. 


Bcn4f i.'iel re> 
quiie bail. 


Bonds tb'i! It* 
^uirc 110 bait. 
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« 

exceeding lOoA after judgment upon demurrer, 

Str. H90. I IVih, ig.i nor^upon a bond for per-» 
formance of an award, or on an obligation tO'in* 
demnify, agreed by counfel on IjOih Tides. Cm. Rtp, 

322. ’ * 

Error on a bond, conditioned that fV. G. was 
bound with the defendant, for a debt of the defend- 
• ant’s by bond, of the fame date, to pay 51/, 10s. Co 
Lat. Ridley., 30th O^ober, in difeharge of the recited 
oblh^ation ; it was held^ that ball ought to be given. 

CmyrCs Rep. 321. HuddyandVx, v. Gifford. 

It is ordered, 'I’hat all writs of error fljalJ without Writ of error 
delay, be delivered to the clerk of the errors for thef** be forthwith 
time being; and that no perfon (hall ,be hindred 
from filing fuch execution, under pretence of any rerr, or no ftjy 
writ of error, before fuch writ oi error be delivered execution, 
to the clerk of the errors; and In cafes wh«me fpt cial 
bail is rtouired, uriicfs the plaintiff upon fuch writ 
of error (hall, within four days after the delivery there¬ 
of., put in bail according to Inw, and obtain a 
writ of JuptrJedcas thereupon, the defendant may 
proceed to execution notwiihllanding, K. Jll. 

28 Car. 2, 


I'hat in all cafes where b.iil (hall be Tiled on writs cail to be per- 
of error, fueli bail (hall likewii'e be perteded within 
Jour dj)i after exception taken thereio, or in dfrault'''*^^* 
thereof, the clerk of the errors of this couitlhall 
nonpros fuch writs of error. R. M. 6 Geo. 2. 
reg, 6 . » 

After error allowed, and notice, plaintiff exe-Defendant in er- 
cuied a fi. fa. for want of bail in four days. Mo- 
tion to let it afide, fuggefting that plaintiff could ii*not*ru"*in,^*** 
not legularly take out execution, till after CCr-* wuliout a cer¬ 
tificate from the clerk of the errors, that no bail oficate fiom fh« 
was put in. Rule difeharged. Such certificates ” thecr- 
have been frequently taken out of caution, but are 
not effcmially necclTary, Barnes 212, • 

An executor may revive the judgment, but can-Exfcut.ir may 

not take out execution, pending a writ of error. “*‘’'* *^* 

® mem, ptaaiog 

Barnes 4.32. error. . 

Y y ^ Bail 
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**** given in an a£lion of debt on the 

againft the principal, notwithftandipg a 
though writ of writ of error, if no nail in the original action, 
error it brought, otherwife not. Com.^Rep, 556. 2 Black. Rep. 768. 


Prjecipe far Original^ to warrant the Judgment 
in cafe Error is brought, 

lacife. Middlefex, (IT.) If John Denn make you fecure, 

^c. then put, Richard Fcnn^ late of IVeflmin* 
Jtery in the faid county, merchant, that he be be¬ 
fore our juftices at tVejimin/ier^ on the morrow of 
the Holy Trinity^ to (hew. For that whereas (here fet 
forth the whole declaration verbatim) To the faid 
John his damage of 50/. as is laid, is'e. 
tad[*bt( London. (iT.) Command Richard Fenn^ late of 

London., merchant, Thaijuftly, idc. he render to 
John Denn 100/. of lawful money of Great Britain.^ 
which he owes to, and unjuftly detains from him. 
Returnable before his Majt*fiy*s juftices at 
JVeJlminfter, on the morrow of the Holy Trinity. 
Iniebtaiainft London (IT.) Command Richard Fenn^ late of 

aa executor. London^ merchant. That juftly, ^c, he render to 
J. B. executor of the laft will and teftamenl of 
J. K. deceafed 50/. of lawful money of Great 
Britain^ which he unjuOly detains from him, CsTr. 
Ret. (as before). 

mVovenant. Middlefex^ ff. Command Richard Fenn, late of, 
&c. that ne juftly, ^c perform to John Denn^ the 
covenant made between them, according to the 
force, form, and efFcdl of a certain indenture made 
between them. Ret. (as before). 

On all pf/tcipes quod reddaty if the fum exceeds 
40/. a fine 1? payable to the king in the following 
proportions; « 

t. s. (U 

From 40/. to 100 marks - -068 

From 10:. marks to joo/. - o lO O 

From 100/. to 200 n.arks - • c 13 4 

From 133/. 6j. %d. <jo i66/. 131, 4</. o 16 o 

From 



Piaecfpc for ^ 

< « 

U s* if* • 


From 166/. 13. 4^. to 200/. - - 1 0 .0, ' 

And fo conCequcntiy for evtry 100 

marks more - • • 068 

And for every 100/. more * - 0 10 9 

iS«rry, to wit, Command C. D.* Jate of in pr«ctpe in 
the county aforefaid, gent. That he render to F* G* count, 
his reafoiiabie account, for the time which he was 
receiver of the money of him F* $ic. 

If a bail iff, then as before, to account for the If» 
time in which he was bailiff of him F. in E, &c. ‘ 

If a bailiff and receiver, then, for the time which If bailiff ud rc« 
he was his bailiff in E* and receiver of the money 
him, F See. ,• 

Sofnerfet, to wit. Command C, D, late of, t^c* In detinu*. 
yeoman, That he render unto F. G* one mare, one 
cow, (as the cafe requires), of the price of 
ten pounds, which he unjuffly detains from him, 


Somrffit^ to wit, Command C. D. Jate of, ^e* in annitlty. 
yeoman, That he render unto F. G, too/, of law¬ 
ful money of Great Britain^ which to him are in ar* 
rear, of a certain annual rent of 50/. which to him 
he owes, and unjuftly detains, , 

,No curfxtor fhaJl make, or permit to be made, Origimi to be 
within his refpeeftive office and divifion, any original befpoke before 
writs whatfoever, of any return paft, unlefs hc*f' 
fliall receive the inftrudions for making thereof ing icrm. 
within the term wherein the faid writs are to be 
returnable, or at fartheft on or before the cflbign 
day of the next fucceeding term, without fpecial 
warrant from the lord chancellor, or lord keeper of 
the great feal of England^ or mailer of the rolls for 
the lime being. Lord Clarendon; erdirs in Chan^ 
frry, 
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f Abatement, 

H O W to plead in abatement 

Page^i 

^’he like to the jurifdi«Slion tlU. 
Within what time pleas in abate¬ 
ment are to be pleaded 319 
On a plea in abatement. no advan- 
tfii;e can be taken of the declara- 
ti(.ii 320 

A plea in abatement cannot bw 
pleaded before defendant ap 
pears ibid. 

Plea in abatement of coverture 3 21 

. .■ --in the Chriftian 

jjarae ibid.^ 

To whom to be delivered ibid. 
Affidavit to annex to the plea 32 . j 
No plea in abatement to be rcctivtu: 

without affidavit of the truth 521 
Replication to a plea of mifnoiner 
in the firname, that defendant i: 
known as well by one name as 
another 322 

Plea of partncrffiip in abatement 

. S *3 

How to enter a tajetur Breve on 
the roll if the plea be true, and 
the form thereof ibid. 

Roles with refped to the plea 219 

By Death. 

If plaintiff or defendant die after 
interlocutory jud}>ment, action 
fhail not abate, if the fait could 
have been originally maintained 
by the executor 655 

jf two or more plaintiffs fue^ the 
death of one ffiali not abate the 
adlion ' ibid. 


The like if there arc two defend* 
ants Pogt 655 

Abatement by Death. 

The death of either party between 
vtrdicl and judgment noterror^ * 
provided the judgment be enter- • 
ed up w.thin two terms. 65 j 

Death of cither party before the al- 
lize fuit abates ; but if after the 
affi/.es, though before trial, it 
docs not ibid, 

Jf after verdidf, and before day in 
bank, the plaintiff dies, if dc> 
fendant flgns judgment within 
two terms, it is within the ft itute. 

656 

Ejectment agv’infl: baron and feme, 
b:ron dits between the day of 
nifi prius and the day in bank* 
it is good againft the feme ibid, 
ff feme takes huffiand after verdict, 
and before the day in bank, fhe 
(hall have judgment, buta /a. fy, 
mult be fued ibid. 

[f pending an argument, plaintiff 
dies, fuit does not abate, the like * 
if defendant dies ibid, 

A feme foie cannot by marriage 
abate her writ ibid, 

[f flie is (ued, and takes huffiand, 
thciwrit does not ab ite ibid. 

If theic are twofuits pending for th 9 ^ 
fame caufe of adion, the fecc^d 
fuit (hall abate ibid, 

Ae’Ottiamx 

Why fifft introduced 45 

Ac~atiam in debt 



^tiam in cafe 

■ —— affaah 

• ." - — ^covenant 

„ I. . trover 

-detinue 


/ ^ X 

}561 iVerpaflers, where there are feveral 


Page 


i&id 

itil. what timt a^iom art to be 
brought ; as for injiance^ 


ibid. 


Againft two (fefendants ^erally 10 A writ of right 

• ' 2l-j r> , . •* 


cafe 

'As an executor in cafe 
As adminilllracor on bond 
^s affign^es of a bankrupt 


26 


reverter, farmedon in 


ibid. 

ibid, 

#58 


remainder 
I Cunllruiltion 


28 

of the ftaiute therein 

29 


ASionst 

What is an aftion 


JPritt of farmedon to be fued now in 
twenty years jq 

What is an a«ion 14 Conftruftion of the ftatute 32 

• pf the fcvcral forts of aflions, vix, * &c. detinue, trover, 

* ■ * ’ ' • - replevin, acteunt,^c, when to be 

brought 

Their limitation after judgment or 
outlawry reverfed ibid. 

Who are excepted 34 

What aftions are held to be wiihjii 
I . flat. 21 Jac. \.c. 16 tbid. 

Adions on promi/fory notes to be 
brought within the time ap¬ 
pointed foradions on the cafe.. ^ 7 


Criminal, popular, and civil ac¬ 
tions 

Of real aflions 
Of the ad ion of aecount 
ajfumpfit 


indih, ajjumpjit 


ibid. 

16 

ibid. 

ibid. 


What is an imphed ejfumpjit 
Adion of covenant 
■ . debt 


iS 


% B, It is there fald, phlntifFmoa when to be brought 

recover the fum demanded, or no- . . . ‘hid, 

thing i but u is held otherwifc, offences arc within the ad 

frliof v\latrk#WT* *in 


2 Lori^\ 
Rep. 6. 


39 

to Ihew the com- 
mencement of the fuit 40 

Vide Executors. 


Admi nif raters. 


and that plaintiff may enter a r? . - _ . 

nfittitur on the roll. 2 Lordl^^^P^^^* fumcient 
Raym, 816. Douglas 

* 704 

^dion of ajfault ibid. 

, battery tbid. 

I aJfauU and imprifonment 

>9 

■’ " — cafe ibid. 

' - tro-y.r 2ojhor goods fold and delivered 

. detinue 2l 

■ ■ , — trefpa/s ibid, 

■ ■■■■ — the like as toperfonalpro^ 

: 2 i 

real ibid. 


Afiiavits of Debt. 

I for work done and materials 


I iT? - - - — — 

[ Kor money lent 

laid out 


Ar whom, and agais^ vubem, an 
. aSion will lie 23 

Caution, how to commence adions 
if plaintiff be infant, idiot, feme 
covert, exetutor, joint dtnfitUi, 24 
Or ttnttnu in tmmtn 2 $ 


found 

136 

137 

ibid, 

ibid, 

ibid. 


had and received 
— upon ail account ftated 

ibid. 


For work done, and materials found, 
goods fold and delivered, money 
laid out, lent, money had and re- 
, ceived ibid, 

for gooejs fold and delivered by 
partners ibid. 

Pgr 
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For goods fold and delivered, made 
by plainiifF's I'ervant Poge 13S 
For work done by plaintitF and hi ; 
fervants 

For the hire of horfes ibid. 

For work done as a furgeon, and 
medicines ibid. 

For depaftiifing of cattle 139 

For' ufe and occupation of a mci- 
fiiage and land ibid 

The like of a mefluage ‘ ibid 
For part of a mefipage ibid. 

For arrears of rent, due on lead? ib. 
For a gelding fold ibid 

For meat, drink, walhing, Sffr. ibtd. 
prawee againll the drawer on a nc *■ 
of hand 140 

Indorfec againft the drawer ibid, 

- - - - - -— indorfer ibid. 

On a note where part has be^M 
paid, dra^joet againlt the dranver 


140 

Quaker’s affirmation on a note ibid 
JL/rawee Againll rhe acceptor on a 
bill of exchange ibid* 

j^ndorlee againil; the fame 141 
Jndorlee againft the drawer, whe 
pa^'dble to his own order tbid 
In rrover for goods ibid 

■■ ■■■ ■< -a promiflbry note ibid 

--■■■■a bond ibid 

- -——deeds generally Ij2 

In detinue <or an iiidcnture ibid 


On a bond obligee againft ob igo; 

ibtd. 

On an affignment of a bond ina-it 


by the bffignee ibid. 

On a judgment recovered Jd3 

On an annuity bond ibtd. 

By the affignee of a bankrupt, up. 

an account flaced I4f. 

By an executor, for goods fold ano 
delivered ibid. 

On a note by ditto ibid. 


To hold to bail ^'or a violent aftau'. 


u ■ 

The lil^p. 14. 

’^he like. 14/ 


For other affidavfts^' (ee the dift^.' 
rent beads. . 


Amtndmtnt. 

j^ow formeily fuitors were par* 
plexed in the moll trivial ^maiterj* 

Pagg 2 ^ 

But now the court will allow a* 
mendments to be made at any 
time whilft tne iuit is depending* 
though the record be made up, 
and term pall 
Declaration may be aipended aftcr^ 
plea pleaded, or iftue delivered, 
in matter of form without cofta^* 
but in fubllance it cannot, or 
after fpecial plea or demurrer 

297 

After argument on demurrer, may 
move to amend ib^* 

Mrcr order for amendment, and 
pleading de novo, defendant re¬ 
delivered the lormer pleas, and 
held good ibid* 

iVIuft pay coHs after demurrer, if 
you wiili to amend declaration* 

ibid* 

Wowry amended after caufe entred 
for argument on demurrer ihid^ 
After argument on the merits, 
avowry refufed to be amended 

298 

After iffoe joined, defendant had 
leave to amend his’avowry ibid* 
iJeclaration in quart imfedit amend¬ 
ed ibid* 

Court denied to . oiendwr/V ai .1 dci* 

duration n quart tmptdit ibid* 

dill againft an attorney amended. 

♦ ibid* 

Declaration on a bail bond amend¬ 
ed 299 

On a common daufum frtgit a- 
mended / W. 

Shall not aftci; the fecond terni add 
a new count, under pretence of 
amending if 





INDEX, 

«■ ( 

Muft apply two terms to add complained of before judg. 

a newccuRt Pagt 290! inent Page 209 

Leave was given to add a new "An attorney not appearing accord- 
count after the leoonJ term, pay- ing to his lUiJcriakinc, to be at- 


■ ing cofts of plea and appIicati<^L<. 
but defendant to plead de noruo 

• ri/ii/. 

Title of dcclnrancn amencltd :?oo 
Will not let you amend, lo as to de¬ 
face the roll tfwJ, 

JIow to apply to arnend ioid. 
I^efendanc intiilci to a new foul 
days rule to I'l.'v' ’ {!■> a'/larJ, ant* 
the praflicc cl K, B, have got rid 
, of it> 300 

^ftcr a new trijl granted, no 
amendment ailortcd in the re¬ 
cord 301 

Ha. Ja, aficr executed, amend:'d 

ibid 

Cduit amended a capias in the frjie 

ibid. 

Declaration amended by plaintiff s 
motion, by ch.'n^ein^ the venut 
fiom hendon to Mt^ais/e^y it be¬ 
ing on .1 rrmed.ial law, and c^'n- 
iiued to MidaUjcx 

Appearance to Capias, 

With whom to be entred 207 

Pracipe for the appc..rance ibid. 

*To be entered within eight da) 
after the return 2ofe 

If not, plaintiff may enter accoul 
* ing, tbid. 

Affidavit of tl ; fervice of the writ 

ibid 

If barest and^/i?ar are ilic l>a- 
ron tnuft appear fur ■» anci] 

. cures a.'i errers m pr« 

cefs tbid. 

|f defendant be ferved in a wrv-i){j 
; «. name, and he appears in his rig . j 
name, plaintiff ijiay declare in lis- 

, right name ibit: 

Irre^uiarity of plaintiff’s entering a- 
sppeaxaucti tor det.ndant, to be 


taclied , ibid. 

In what cafes a common appearance 
will be ordt red z . q 

Arbitration, 

Merchants, ISe. defiring to end con, 
troverfic-i by arbitration, may 
agice their I'ubinillion to the a- 
ward of any perfon 6t7 

in cafe of disobedience, party 11c- 
gietting, fubjett to attachment 

tbidy 

Unlt'fs fuch award flail be fet alitic 
befote the lafl day of the next 
term, after it is made ibid. 

rhe only grfMind 10 iiopc-acT an 
3'iard is colluJioR, or gr/:fs mijbe-- 
ha vieur, of t fi e arbitrators^ -j 11. e i - 
wife binding C'j'a 

'^here the obj-'i'^lions arife on the 
face of the award, may he nr nl* 
at j.ny time ibid. 

4 ow to pr/.c-ed to make riib/i'iili'>ii 
a ruie rfco'ii t tbid. 

Affiidvii 01 the due cxccutiu:) of 
tee bond thid. 

tio'.v tv' proceed to get an att-iel.- 
immt 

Affidavit of the attendance, de 
maud, aud refufal ibid. 

jJjw to move for the attach me n 

670 

ff w to proceed on a rule refr- 

n ncc ibtd. 

low tu enlarge the time ibid. 

ilow to proctc-u 'alvcr award made 

671 

Affi iavit of the feivice of tiic rule, 
aliocatur for coil,, aud demand 
of the money awarded ibi 

Affidavit of the due execution of the 
award, to be made by one of the 
witiitlii's * 67a 

When bail is given in the a^ion, 

2nd 
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snd the plaintiff tikes a verdlA 
fubje£l to the reference, how he 
is to proceed after award made 

Page 67 2 

Upon a rule to * fliew caule whv 
foftta fhould not be delivered to 
plaintiff after award made, it was 
objefted, to ground the motion, 
there ought to have been an afli' 
davit of the due execution of the 
award, and held good 673 

Arrtft. 

None to be held to fpccial bail in a 
fuperiorcourt, under 10/. izi 
And it the caufe of a€lion amounts 
to ic/. and arrert to be made, af- 
£davic to be made of the caufe of 
:!£tion, and the fum indorfed on 
the back of the writ 122 

For which the fheriff is to take bail 
for, and no more ibid. 

ti ito affidavit made, plaintiff not to 
arreft 123 

No Ihcriff, iAc, in Walet^ or coun> 
tics palatine, to arreil;, unlefs the 
c;:jfe of a£\'on be 2c/. ibid. 
No perfon 10 be held to bail in an 
inferior court under ic/. ibid. 
No feaman (hall be liable to be taken 
out of his majefty’s fervicc, other- 
wife than for fome criminal matter, 
unlefs ihedebtamounts to 20/. 124 
if arrt fled for a lefs fum, may be 
difch.irgcd by a judge 125 

But plaintiff may, upon notice given 
to feaman, proceed to outlawry 

I zb 

No volunteer fbldier liable to be 
arrefled, unlefs for a real debt ol 
ao/. ibid. 

But plaintiff may, upon noticegiven, 
proceed to judgment and out 
lawry 178 

if any perfbn procure another to be 
arrefted at the fuit of any perion 
where there is no luch perfon 
known, or without the plaintifTs 


E X. 

cOnfent, every 'jerfbn fo offitnd- 
ing fhall fuffer fix months im» 
prifonment Page 12'? 

A defendant was held to bail a fe- 
* cond time for the fame caufe of 
aflion, after plaintiff had dircort** 
tinned the fiift writ, by reafpifof 
a miflake la^ 

After a nonfuit, plaintiff may bring 
a new action, and hold to ball 

ibidm 

In what afkiona bail cannot be rfc-< 
quired, without an order from a 
judge * ibid* 

In what aflions defendant may tse* 
held to bail, without an order, 

130 

Bail is required upon the 9 Ann, 
c, 14. againfl the winner ibid. 
Defendant may be held to bail oa 
the judgment, if no bail in the 
original adion, notwithflunding a 
writ of error brought ibid. 

May hold defenc'.int to bail after 
judgment, if the debt with the 
cofts amount to I'l. 131 

So in an aftion for double rent ibid. 
On a nonfuit, may hold to bail for 
the cofts- tbid. 

What per/ons are net liable to be etr- 
rtjied ibid. 

Bankrupt is free for forty-two days 
from arrejlf provided he was not 
in cuftocly at the time 
Servants of peers and members pot 
pretedtd ibid, 

Witntfies are, \l/uhpaeaa'd ibid, 

Arrefi of Judgment, 

After verdift, a man may allcd^ 
any thing in the record in afreii 
of judgment, which may be af- 
ligned for error 412 

But after judgment in dcmurrei, de¬ 
fendant ihali not arreft jtrdginChi: 
for an exception tsiat might have 
been taken on argument, Jkem, 

I if judgment by default 413 

Mocioa 
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khi&iSM ihuft be made before or on 
the appearance day of hab. torp. 

Page 413 

How to tnove ibid. 

The rule ibid^ 

IIjiv plaintiff'is to proceed to dif- 
diarge the rule 414 

If judgment arreflcd, how to pro¬ 
ceed ibid» 

Hdw to moee on an inquifi(ion« to 
arrefl the judgment ibid. 

The rule of law refpeding the arrefl 

orjodgment ibid. 

« « 

* , AJJimpJit 16 

Attachment. 

AUachmeot for not paying ccfls, for 


BOt proceeding to trial 37 1 

The bhc agaiaft thelhcriff for con¬ 
tempt 202 

The like againft an attorney for 
contempt 5*7 

Attornment. 

Attornment of tenants under a writ 
ofpoirellion in ejeAmeot 594 

Attorniei, 

The definition of 96 


F^etetly made by letters paten' 

> , 9 , 

rlfatfk attorney conviiled of forgc'v 
,(^e. (hall praAilr, judge to trifil 
port ibid. 

None to aA as nn attorney, un]<.'fs 
he has ferved a cle lLlhip, a 
been admitted ib/d. 

J£ the mailer die*, or the coiitract 
.he vacated before iht five years 
are expiied, oe k to ferve the 
tfoiainder ofSie fiVc years, with 
faot'r.er attr.rney 98 

A Quaker, on taking his folemn af- 
fiimaiioD, may beadmiiced un at 
torn.ey tbid. 

J^gesj before they admit an aitor> 


I 

ney to take the oath, to ^xatnind 
their fitnefs Page 98 

itn attorney*s oath 99 

Clerk of the warrants to inroil 
them • ibid. 

An attorney not to have more than. 

two clerks ibid, 

Prothonotartes may have three, ibid. 
An attorney in this court may fue ' 
in any other, with confent of an 
attorney of that court ibid. 
May carry on proceedings in the 
court ol Great Seflioos in WaUsj 
in the name of an attorney of that 
court too 

Sworn attornics permitting thofc 
that ate not to ifl'ue out writs, are 
difablcd to pradlifc ibid, 

A fworn attorney may be admitted 
a folicitor ibid. 

Any perfon in his own name filing 
out a writ as attorney or folicitor, 
and not Inrollcd, forfeits jq' - 
(fwrong in the margin) tbid, 
Pcrfbns bound to (erve as clerks to 
attornies, to. caufe affidavit tu be 
made within three monthi after 
execution of the contrail * tot 
None to be adraited attornies before 
fuch affidavit produced ibid. 
Who are to file fuch affidavits with 
the clerk of the warrants ibid. 
No attorney to take a clerk after 
difeontinuing bufinefs ibid, 
rhe clerk to be employed tlie ‘ivbole 
time offer*victf by luch attorney, 
f^i- loa 

If befort. the expiration of the lime 
the attorney die, or the clerk be 
due;- rged by rule, and he. is 
boar,a b'. anothci orntra^l, fuch 
fcrvice to be po- d, i*' afiidavit be 
made, ar.d filed nuithht three 
months tbid. 

.Att-rrnies not to commence a;, ac¬ 
tion for fees, till one month after 
delii'cryof their bills ibid. 

And judges to refer them to be 
ta.KCd 103 

If 
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li it appears he has beeo over-pa^d, 
then he is to pay the party, and 
in default liable to an attachment 

Pag$ 103 

If the bill taxed be Icfs by a 6th 
part than delivered, be is to pay 
the coils; if not, the court at dif- 
cretion ihall charge the attorney 
or client, according to the reafon- 
ablenefs or unreaibnablenefs of the 
bill 104 

Not to extend to any bill of fees be¬ 
tween one folicitor and another 

ibid 

Conveyancing-bill not liable to be 
taxed 105 

After an attorney is dead, bill not 
liable to be taxed ibid. 

Attorney ailing as agent, or per¬ 
mitting his name to be ufed, or 
(ending any procefs to any un¬ 
qualified perfon, thereby to en- 
. able him to appear or a^ as an 
"feitorney, to be llruclc off the 
roll ibid. 

None to aft as folicitor, l^c. who 
are not admitted according to 
2 (Jeo, 2. k6 

Perfons exempted ibid. 

Not to be lellee or bail ibid. 

No perfon to change his attorney 
without leave of the court 107 
Nor till the former attorney’s bill be 
paid ibid. 

Alphabetical book to be kept by 
the clerk of the warrants, to en¬ 
ter the name and places of abode 
of the attoriiies ibtd. 

If no eiuty made, fixing up in the 
prothonotarici office riOUce,dcem 
ed fufficient ibid. 

What every attorney pays per term 

ibid. 

■Ooontry attorney arfwerable to hi^ 
clierit, for his agent’s negleft 10^ 
Wiien country attormes are con- 
cerneu in cauics, declaration', 
to be delivered to the agents 
in town ibid. 


If the agent of plalatiiTs attorney 
gives the agent fa town for de- 
I fendant time to plead, the country 
attorney cannot fign judgment till 
tthat time be expired Page lo 9 : 
Plea delivered in the^councry irreT^ 
gular ibi^ 

As to the ifTue ebtVm . 

Notice of trial mud be given in 
term, but a countermand may be. 
given in the country eb/d^ 
None but attornies to praftile .a^ 
the general or quarter felBons 

> 109 

No attorney to permit an unquali- . 
fied perfon to ufe his name at tbcf 
feffions ib/d. 

No underfheriff, fheriff's clerk, tife. 
fliall be an attorney during tlt« 
time that he is in office with any 
fuch fheriffi ebe’Jt ■ 

An attorney admitted frauduleiftly 
to be llruck off the roll /br^^' ‘ 
Attornies arc not privileged from 
ferving in the militia ibid. 

Attorney of one court fues an attor¬ 
ney of another, the privilege.of 
that court which is poiTefTed of 
the caufe, fh.ill be preferred 110' 
A'.tornics for ill praftice, liable 
to be puniihed in a lummary way 

ibid, 

Allb for bafe and unfair dealingl 

ibid. 

An aftion lies againd an attorney' 
fur neglefting to charge a perfon 
in execution ibid. 

An attorney is not bound todil^ ' 
cover the contents of, a deed 
fliewn by his client i 11 

An at^rney may de:ain wridn^r^J 
’till paid, but cannot detain deeds 
deliiered upon ipeciitl null, ’for 
the money due m that bufinefs 

ibid, 

Atterniett 

Proceedings againjl them, , , 

riiey are not to be arrclied / tfijk' 

AttciBcy 
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iittorney of ihe^C. P. may arreft an 
, attorney*of K B, Page 5 z i 
If an attorney is arrefied on a K, B. 
, procefsy the fheriff’ not to dif- 
charge hi^ on a writ ofpri^ 
lege, bttt he muft fue out his 
'^writ, and produce it with his plea 
Ji$i peie Jigilli ; aliur^ If proccfs 
ifittcs out of an inferior court 

C2Z 

How to foe an attorney iliJ. 
When to appear, if he lives in town, 
or within twenty miles of 


jr. 

f 


* •!£in the country 
'I'he form of the bill 
jNotice of the bill being hied 
How to appear for defendant 
The form of the declaration 
When to plead 

' Wiit of enquiry 

• How to proceed to trial 
pleads 


ihid. 
ihid, 

523 

ihid» 
ibid 

524 

ibid, 
ibid. 
if he 

525 

Jiow to make up ilTue, if tt*s of an¬ 
other term than the declaration 

ibid. 

J^ecord ibid, 

If'orejudger for want of appearance. 

C26 

How to enter and lign it ibid. 
How to rcftore an attorney, after 
* he has paid the debt and cods 

ibid 

How to proceed againd an at tor- 
.. jicy if he be attached for con- 
. tempt <;27 

The form of the attachment ibid. 
attorney admitted fraudulently, 
an attachment was granted againll 
,the mailer • ibid. 

>w to prepare intcrrogatcrie.s a- 
gaind an attjarne/ $z 3 

'The form of. the * interrogatories. 

* ibid, 

PrDCi$dwgi by Attornia, 

. If an ai^rney fucs by original be 
'? waives his pririlege 51S 


Tf he fues in hit own nfttne^ if’s 
done by attachment of privilege. 

Page 511! 
The form of an attachment of pri¬ 
vilege , ibid, 

Profdpe for ditto q i q 

How to appear ibid. 

Bail-piece on an attachment of pri¬ 
vilege ibidi. 

The form of the declaration ; 20 
Within what time defendant is to 
plead ibid. 

A writ of enquiry ats. of an attor¬ 
ney ibid, 

Ca.fa, 5^1 

An attorney taken on a ta. fa, up¬ 
on a nonfuit for cods, returnable 
on a general return,held well ibid. 
An attorney of C. P, may bold to 
bail an atto. ney of K, B. ibid. 
Where an attorney of one court fucs 
an attorney of another, the pri¬ 
vilege of that court which is po.f . 
ledcd of the caufe (hall be'^re- 
ferred ibid. 


Taxi/rg their Billt, 

How to apply to tax the bill of an 
attorney 529 

If not delivered, how to obtain the 
delivery ibid. 

The time is not (ectled to tax after 
it has been paid, if there are great 
overcharges, may be at any time 

ibid. 

Summons mud not be to deliwr and 
tax ; but ro deliver his bill (ird, 
then on delivery, a new fummons 
to tax ibid. 

If the order to deliver or tax be not 
complied with, you move to make 


the order a rule of court 
And then for an attachment 


*05 

ibid. 


Bail, S/edal. 

Dednttipn of the word bail 171 
No attorney to be bail, except for 
the purpofe of furrendering 174 

Ko 
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No fberiff'& oiTicer, bailiff, tiff, to be 
bail 172 

A fummonitig officer to the iheriff, 
within the rule 173 

Perfons outlawed after judgment 
canoot be bail r6/W. 

A Frenchman who lives here, and 
who fwoie himfelf worth 2coo/« in 
• t le banic of Paris, was permitted 
to juftify, the defendant himfelf 
being a foreigner ihisi. 

Bail living in the verge of the court, 
may be permitted to juflify. ihiJ 
Within what time hail is to be put 
in London and Middle/ex ibid. 
How to put it in on a capias X’ja, 
How if no filacer to be met with 

ihid. 

Bail-piece ibid, [ 

'i'wo petfuns only to become baii,j 
and notice cf three junifying, re- 
je^lfcd 175 

115 condition of the recognizance 

ibtd. 

Notice of bail being put in tbid. 
If the fame bail to the iheriff be put 
in above, they may be cxccp ed 
agaisfi, and muif jufiify withou’ 
Tiiiin?^ the ihcriff 176 

c> • 

And it they do no; juflify in due 


Of adding bail aadjuflifyuig'' . 

^iThe additional baif moff be put fa 
before notice of juilifiq%tjbn tab 
*bc given , ‘ 

And they arc tojuftifyii withdpt« 3 tl.' 

ception ' 

Notice of two bail beinfe 
and that they will 

Notice of one being adld<d'i'**ab4' 
that he, with one other idre^d^ 
pot in, will juflify iSl 

How to «dd bail ^ 

Bail need not jufl'fy, ip oVdAr «• 
furrender, though they bavebeeit «, 
excepted to, and the ffitriff*rullidl/ 
fo that reader be before the 'riilife 
expires . -lit 

Hut bail put in furreptittbufly4^hti[<^ 
furrender the defendant befbfft 
juftification 

And it has been held, that fherifli' - 
bad cannot furrender before (htjr 
have joflified • '*07 

Cannot give notice by a new attbr*. 
ney to jullify, uniqfs this fbri^er 
one is changed by leave of ^ 
court 

Can cannot be a w-itnefs for the de¬ 
fendant ibid. 


tirb^*, or add others, who do, j Nor for the plaiptiff 


may proceed on the bail bond 

ibid. 

If plaintiff be diffati fitd with the 
bail, he may except wiihtn twenty 
days 177 

How to except ibid. 

Notice of exception ihtd 

When to jullify irt term and vaca¬ 
tion ibid 

To be perfefled within four days 
after ibid. 

Notice of juflifying fame bail as put 
in 17:$ 

How to juflify in court ibid. 
Affidavit of feivice of notice of juf 
tification 179 

How to jullify a; a judec’i chambers 

ibid. 


ihid. 


How to proceed in thefe cafes ■ ib^ 
Comniillsoners are appoinied rn the* 
country to caive bjil ii^„ 

How long defendant has to putSa 
bail in the country l8^ 

And to be allowed by a judge, and 
filed with the filacer eight day* 
after the appearance, quartodh 
of the return of the wiit 185 
How to'put in bail bcfp.e commii-^ 
fionexs ibid. 

Afiidavit of the due taking cf baili ^ 
in the country, aird beloie whom 
to bt; Ivroni 

Affidavit ofjudification ibid,' 
May be fworn before the commif. 

fioner w ho took the bail ibi^ 
On. receipt of baibpiece and a^.» 

Z z 
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els', iis, hotv the agent is to pro- 

.. -teed V 1B7 

* iVoticfc offirch iiir piece taken, and 

t of ibc filing iM, 

- fiycepiion 188 

. Itow to juftijiy in court 

*Aule for taking country bails 189 
■ The recogniaance 190 

Aifidavit of the caption ; befo'e 
X whom to be fworn ih\/' 

* When to betranfmitted t^iW, 

Note thereon in the margin /^rV/ 

-Commiffioners to keep books to 
. '4nter b<<ils 190 

And plaintiiPs attorney to have re- 
*> courfe thereto 191 

When to be tranfmitted ibid. 

Jf'iliflg bail, after tranfmitted 192 
I'wo muft heecme bail^ one efteemed 
as no bail ibid. 

How to put in bail on a ttftatum 
L eafiiaf iat& the counties palatine, 
i . or Cinque Ports 193 

B Mr. Roberts appointed filacer 
for the counties palatine {jtnee 
’• ibis nuesH t»prefs\ thereforenow 
no need a ttjiatum there 
How into the Cinque Ports ibid. 
BefeiKiant put in bail before return oi 
. the writ, andgave notice, without 
being arrefted ; plaintilF rcgaid- 
not the notice, but arrefied the 

* ■ defendant) rule abfolute for a fu 

'■ ftt/idtas. ibtd 

BaH who do not juflify’, are liable li 
HOt exonerated ibid. 


-Biult IPincetdings agaitfjf. Vide 
title Scire lacias. 

r 

Bail Bead. 

-frbail be not put in in''Sue tHpe* 
1 . tJte bond, K> be. aligned to the 
' ^btinti/F »94 

Wjica fucl\^iffigtMiwiit may betoken 
... - sbid. 

Hpwoto g?t affignmen: id town 193 


iTow in tic country Page 19? 
Aftion theieon ibtd. 

Attorney waives his privilege h/ 
entering into a bail-bond igO 

After an exception to bail, new bail 
were added, but did not juftify. 
Plaintiff took affignment of the 
bond, without exception to the 
added bail, and held ibid. 

[f pl.iintiff does not declare before 
the e£hign day of the third ttrm 
inclufive, he cannot take the 
bond ibid. 

Terms en •which the court •will Jiay 
procitdings after head taktssy and 
put in/uit. 197 

If the delay happen by neglefl of 
the plaiiiciff*s proceeding, ard the 
defendant die, all pioccedingi> 
will be fet afide ibtd. 

The defendant cannot plead in 
abatement after flay on boixf 

ibid. 

If the plaintiff hath delayed 
felf in proceeding to tria’, the 
court will flay proceedings on 
the bond 198 

Bail cannot be permitted to pay, 
without paying the colls againfl 
the principal, when they apply 
to flay proceedings ibid. 

Defendant in the original aflion 
dying, before plaintiff could have 
judgment againft him in the ori¬ 
ginal aflion (although the bond 
was afligned). yet court ordered 
the proceedings to ftay ibid. 
If plaintiff has loll a trial, bail to 
fiand as a fciurity 197 

A<i:lion on a bail-bond mud be 
brought in the fame court where 
ice procefs iffued, 196 

Dectsuation againfl the principal on 
a ball bond 260 

The like againft the bail ' 262 

Baakrupt 

Cannot he arrefted for forty-two 

days. 
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fJayj, if not {h.ciiuodv before 
comibinijn fuL-d out Page 133 
Bai krupts impritoned after ceriifil 
catca tovvcvl, how to be difcbarg* 
ed , 603 

If the comminion appears fraadu 
lent, die c^Jiirt w^ilt ndt dlfcharge 
him .6o<j 

•Cdtiiiot be difcharged from an ex¬ 
tent iiie/. 

A bankrupt in cuftody, on a-i at- 
tachineni for the non-perform 
ance of an award, difcharged on 
having his ceitificate , iiiJ_ 
A bankrupt may be dilchargcd from 
a judgment given after his bank¬ 
ruptcy, for a debt due before iS. 
?f a bankrupt is in cuftody at the 
full of a creditor, who has proved 
his debt, he may petition for 
plaintitf to eleit (:o$ 

Petition ^ 



If certificate is obtained ie/bre the 
bail arc fixed^ the hail are dif- 
charged ; li thej are fixed^ before 
ceriHjicate obtained, they arc liable 

bob 

Ciiriificatc «lit hot dlicharge a bank¬ 
rupt on an aflion on bail bond 

ibid. 

Debt and colls paid for a bankrupt 
on a proinife of indemnity is not 
covered by the coinmilfion, fatne 
not being paid till after the bank¬ 
ruptcy 607 

Bankrupt going beyond fea, refuf- 
ing to aifilt his creditors to get i« 
hii> debtk, not iniiileJ to be dif¬ 
charged under theinfolvent aft ib. 
Creditor is intiiled to prove his cofts 
after verdift under commifiion, 
though judgment not figned ciU 
after coiuthiinon ilTued ibid, 

D -lendant producing his certificate, 
difcharged on a common} appear- 
arce, the bond being forfeited 
before commiilioii ilTucd ibid ,, 


Where there is an ^ of bankroptcy^ 
between beconlri)^ >ai} in erro# 
and affirmance, no difeharge bciiS 
If an annuity bond is forferted be- 
* fore the bankruptcy, it (bould'ba 
valued and proved.wider the com- 
miffion. If forfeited ikfserT' it 
cannot 

A bill drawn on and aceepted'by A, 
but not due, nor paid^ till 
drawer was declared bankrupt^ 
the defendinc aai difcharged by 
certificate ibid^ 

Baron and Pme', " • 

If procefs be agai'nft baron artdfcfcid, 
fervice on the hufband is fufiicieilt 
for both; and if the hufband dbes 
not appear for bimlelf and 
plaintiff may for them 169 

If the wife be arrefted on procela 
againll the hufband and herj fhe 
(hall be difcharged sip 

But the marriage muff be clearly 
made out ibid. 

If both arreffed together, it is faid* 
fhe lhall not be dih:harged ibid. 
Court will not difeharge the feme 
on a common appearaneci onlefs 
coverture be notorious Hid, 
The hufband abfeonded and could 
not be taken, but the wtfe*8«i> 
reffed on mefne procef^ .and a 
common ttppearance • ordered t , 
The realbi is, if the wife was to 
be held 10 bad, it would be in 
the power of the hufband to lee 
up a ffiam aftiou againft her, ttjjd 
keep her in continual, impriion- 
meni^; othcrwile, if the hulbiod 
and wife be. both taken, in (hat 
, cafe both lh.i'1 be held till bail be 
given for bmh. The reafoh is, 
that otherwife a woman might 
marry a prifoner, and ther^y 
bring free from imprifonmeht 
berfelf, defraud her creditors, 
Barnes 67. B it fee Str, tiyt, 
emitted in the work, 

Z 


If 
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II the Ke^atffHcd and not 

the wife, he fhall put in bail foi 
jboth, Saii. 1 15. omitted. 

* I 

, Ci^'qui Ports, 

‘Dire^ions <6 the Cii,que Ports 

'♦ '* • 

' ^‘ijiatum capias to Dover 1 (i(> 

Pratipc for ditto ihid. 

Circuit, 

'*Trhe judges- to go the circuit twice n 
. year i t i 

When they came into ufe ibid. 
*rhe prefent juftices of aflize froii' 
whence derived 11 ?. 

,Any man may be a juflice ol oyrr 
, find terminer, and general gaol de 
livfry ih.d, 

.The judses fit by virtue of five Icve- 
ral commiffions ibid. 

The ^definition of the woni niji 
prius j I ] 

The feveral counties in England arc 
divided in fu circuits ibid. 

The circuits and towns where the 
allo'.es aie held 114 

The Several officers belonging 10 
the circuit ibid^ 

.The bufine's of ffieriff rnd coren t 
, . ibid 

Citiea and towns having a fficrrff or 

IherifTa 167 

• / 

Cogno vit Ajiiicnem, 


But this aft does not "extend to 
penalties given to the party griei'- 
cd Pogt 665 

Leave to compound denied, where 
there was no ednfent ibid. 

Leave given on the llatute of pam- 
ii^g ihid. 

Leave given on the flamp aft ibid. 

Leave given on the (latutc of ufurv 

ibid. 

On compounding a penal aftion, 
the king's part to be p;iid ^lt!^ 

i(ib 

On a bona fide, bin noton a collulive 
compolition, the pl.iiniijF may 
alf; be allowed a reafonable fuin 
for his cofts ihid. 

How 10 move to compound ib:d, 

Confejpen, fee Cogitovit, 

Concilium, vide Demurrer. 

dP" ' 

Confolidating 0/ Adiions, 


How to confjlidate 6^4 

In term ibid. 

fn vacation ' tbid. 

How to proceed againft the other*, 

after verdift of the one ibid. 


Continuances. 

By vie. non mijit^ brcvc of the venire 

4:2 

The like continuance on the roll 
after verJift and final judgmen 


The form of a cognovit 437 

The like in debt ihiil, 

^ How tfj firn the judg-’ienf* ,;'^S 
• 'JadgmetiC by cognovit e/Jitnew in 
• enfi' 45-2 

The like agninflaa ac!m.i,iilra;<>r lo 

.debt 4^3 

The iiiic in cafe 454 

^ Compounding AAians, 

No informer .Ihall compound with 
?. the defcnciant, but by leave u'i 
the ccufc ' 60.'v 


Coroner, 


4^3 


!f the (herilll, are parlies to the fuir, 
i len the venire molt be awardt d 
to the coroner 3O0 

If th' re is an attachment againft the 
ffieriti in office* It rnult be di- 
, reded to the Coroner 202 

But if againil the late iherifTs, it may 
be dtrefted to the prefent flictilTs, 
to attach them* iSfc. 

His fee /or attaching ffierflF 2c 3 

Corpora'’ 
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Ccr/eratic^t, 


Corporations aggrcg-.tp, how to be 
l^ecl (f'lf 

They cannot bj outlawed or at- 
tachid ♦ iAid.' 

A capias or exigent do rot go ihid 
If they fue, njuii fue by its name o' 
iiieorpoiatiori, by original writ, 
and b) alC’in.ey appointed urdet 
leal ihid. 

Tnough in cj.-ilir.cnt i: need not b«. 
io, tor by Lonleliing lealc, emry, 
and oiijic , the deed is admiued 
Ctirth. 3’,o« 

CoJIs^ • 

May have a rule to be prefer,t at 
taxing 40S' 

It of tnereafed Colls ibtd. 
The like foe not going to trial jyc 

Csurt of Co nnj.ai Pleas. 

Che antiiO'ity and juiifdidtion of 
this coiirt 1 

It nut rcmoveable from fP’ffmin- 
Her s 

If IS llyled the lotk and key of the 
coniint'ri 1 i\v 4 

In this cotifl real aclionf, as ttell a- 
pjrfonal, may be irif»l tiid, 
'J his couit, withf-iit any writ, 
upon a grant prolii 

bittons to keep temporal, 3.s'well 
as eeehTi libcal cmirts, witliin ttieii 
liMtiiidb and juriUi^hoiTi, vvithuu! 
any ongiij.il or pica ueptiJ'Jing 

ibid. 

A'lions in inferior coutt- in..y be 
removed here 5 

I'l term, it may award a habeas cot- 
pMs fur any perfon eoinm.tted foi 
irenlon or fJony ibid, 

Juri’dietion is general, and nt-.ric 
fhall have writs of trefpafs, unlei.' 
he fwcar, that the goods taken 
\Vere worth 4O/, ibtd. 

Xso mote colU m-m (fatnages, ijnh J- 
you recover 40/. ( 


The flyle of the court Page ^ 
Jebc jie» here yn a judgmeni 
16/. given Tot coil/ iSbm,' 

The auihoiity of this court is found¬ 
ed on an o iginal "Wiit ibijf, 
Unleib the party is^trivileged, thea 
on a writ cf pfivjlege thidf 

It holds plea by bill againft oJR^W* 
of the coutt ibid* 

At lb agai.'ft peers and memhera’’: 8- 
Hilloiy cf ihe proceedings ra-^is 
Cf'int 41 

Of the otig'n^l writ ibid*- 

rive fecuricy loufid. thcreoiif 
why 

SheriH's fumnions on it 
Plow the court ptbcceded if defend¬ 
ant appealed * ibidm 

If hr did nut appear, how the prb- 
telj, was 43 

How they proceed c’ a writ of 
quart dauJuiTt freg:r, to get -the 
deienOaiit into Court ibid* 

The prv,'lcnt in, deo! procefs 44 

liow the ac txuam was introdacea 

ibid. 

Appeaiancc of the defendant ibid. 
If not, pl.u'ntiil' may now do it for 
Iiiin ibid, 

iinil al.ove • 45 

Recognizance 46 

ijdtl in the i, )riitry, how authorized 
to be t ii' eii *ibid* 

Px f'piiun il'td. 

-A.i'gnini nt of the bail-bond i!nd, 
rjet.i;uai!0!i 4^ 

Vetiue i- 6 -d, 

linpari I'cc 

[hdfiic* • 

Plots Tti ab'itcmcnt Ct 

tJeneia! ibices 5.^ 

P.ivmeft of money ir-o court 54 

Sttt ofl' ibid,_ 

Spcci d pleas ' Sjf, 

Inll.h at inn , ibid* 

Sratnev of limitations ibid,_ 

H'toppe!, what 
The coi',dii;oo and qualities of a prf<| 

■' 5: 

Z z 3 ■ CeriWi 
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Qenerat rule of ple'i»Jing Page 58 
'When to plead (pecwlly 59 

Replication ihid 

Tiav’Crfe t 6 id. 

Rule W be obferyed in traverfes 60 
Wh'ibi repiicaticn may cunfefs and 
ifv^id the pfea 61 

Of giving Colour, and iti end ibid. 
Rejoinder 62 

j[)c’pa(tarc in pleading ibid. 

Wbat a p!ea niuft conlid of 63 
Inducement ibid 

' Pfoteftaiion ibid. 

liiue * 65 

"Oectarrer ibidt 

Of the plea puis darrti^ continuance 

68 

Venire and ha, corpora 
PoJIfa 

Specia^ verdift 
Special cafe 
AritA of judgment 
New" trial 
'Tbsgroonds for it 
The grounds co'arrell thejudgmeiv 


ibid. 

70 

7 » 

ibid. 

ibid. 

73 


74 

ibid 

7 ^ 

7 ' 

n 

80 

ipid. 


47 


Trial by record 
Int^locutory judgment 
Final judgment 
jf,udifa quartla ieidom ufed 
Kxetutions, tii^ feveral Ibrts 
Satisiadion 

Deelaraihn* 

Vhiat it is to fet fr>rth 
Unfiece^ary length to be avoided 
{.' ■ 21 i 

to declare in covenant ibid 
SlaWtier ' Wd. 

GenerhT‘llaTdtra ibiti 

tJpdb Judgments ibid 

^ioi^'to-bcf ihgrbiTed, and iwhar to 
charge ibid 

pelf^ring ■Of' ftlihg*, tvhen' the ap- 
’ jp^fii^ncef^ enured defend* 

aftf*'"'' ■ ‘‘ * 212 

appears for thu de- 
, f^efc^t^'thedcdaratlbn iha?f btr 
bc|d given 


tiu'feof, and of the time of plead* 
jng given 10 the defendant 

Puge 2 j 2 

,f-iow deci mations were f/rn»L-rly tfe- 
liveted, and wlvi/he was to pk’?d 
in ti wt and copntry zij 

In what lime deftodant has now- to 
plead • n procef- re'u'n.ihli‘ the 
firji. jit= 6 nd, or th.rd leuiin, />f 
the term thid. 

i 

Of delucrilig a dec’f*r: ti-^n on pio- 
cefs retarnable cn ar.y ctlicr ic- 
lurn ? 

When it may be dciivc.-ed de bene 
ejje ibid. 

Cannot be del".e.i . o as to ch. .e 
defendant v\iih ihr pr. meiit t' I 
\\\c'appearanie any ‘jj ihtieturn of 
the nurit 1 ^ 

When Jt m.iV be uclivMC.i in 't 

t’d. 

In role to plead* the four days are 
incluf-ve .bipf 

When deliver) of a ncc.ar-;:oa 
if the waiver of bad ihid. 

Defendant upon 'n lncrv of *■ oc- 

ciaratfoii, ae hem ts to p'i..J 
four days .iftc- t.ie appe.i mcc 
das', if wi'h,n twent> m.lc cf 
LiOndoH z 16 

if iJic I laintifT declares difi'erent 
from his ac^aiianst he is to lofe 
his bail ibid. 

Ai d fornlerly, if he declared Jti any 
other county, thap that in which 
the capiat ifTued, it w'as a waiver 
of bail, but now it is otherwife 

ibid. 

Vide the new rule 163 

K declaratipn cannpt be delivered 
aghinf^ One of two defendants, 
lilt both appear, or one appears, 
and the other Outlawed 217 
Decldralions and notices to' be de¬ 
livered before nine ’ ibid» 

Vvithrn what time plaintiff muff de¬ 
clare • / ibidf. 

When and hoW tC apply for further 
tirflC^ * 

A declii<« 



A declaration muft be demandecl of 
the agent in town before nanproj 

Pagez\^ 

If no rale to declare be given 
plaintiff h.is t;o nhe q/Toign day of 
the th'id term ibid 

Imparlance, on a declaiation deli 
vered after the efl'oign day of rhe 
iocond term ibtd. 

Of delivering a declaration by tin 
bye 2 In 

If an affion be brovig'’.t by the ba¬ 
ron only, and declaration dcli- 
veicd, he tannut deliver one by 
the b}i-, at the fuit of hiinfeli 
and Wife ibid. 

When it cannot be delivetcd by the 
bye ibid 

A capias abfolute, the plaintiff may 
declare ibid, 

Jn a preecipg qued reddat in deb', 
the pliintiff can d''clare in n ■ 

* .other a'.'lion but ddhK (except by 
toe bye) ibid 

If a vvnr be ferved on the defendan. 
by a wrong name, and he ap¬ 
pear?, the plaintiff may declare 
Hgainil him by his right name zzo 
Declarntion aoainll baron and feme, 
and .'iga'iill feme only, cannot be 
confbliJaitd ibid \ 

Uow to indorfe a declaration de lute 
e£e tbid 

The like on ferviep of procefs ibtd. 
The like if delivered in chief ibid. 
Op bailable a£lion$, it fqems theie 
is no need for giving notice of 
declaration delivered 221 

But in cafe it (hould be done, no 
tice of fuch declaration ibid. 
The like uu common procefs de bene 
ejfe 2zd 

The r<ke where appearance is en¬ 
tered according to the ifatute ib. 
Of laying the day in a declaratiqp 

25*3 

In what cafe it is matertaj ibid. 

If the c'aufe of a^ion at lies in tbe^ 
tertn^ how to the day ibid* 


Declaration fqr 
terials founds 

generally, goods ibid 'a^4 
vered, money lent, laid out, Ihad 
• and received, and on 

■ **'di - 

The like againft an 
goods fold ^nd ‘ioTW . 

tcfl.'itor 

The like for an executor,for goods 
fold and delivered , , 23^- 

rhe like for an adminiftrator 22^ 
The like for the aflignees of a ban^-, 
nipt, for premiums «f infurancej^ 
and work done by the baakrugft . 

1 he 1 ke on a note, drawee agaiM 
the drawer 239- 

The like indorfee againft the inr 
dorfer, the drawer refufing pay- 
ineiu *4*®,/ 

The like for drawee's partoer^' 
agafnd the acceptor, on a bi4 
of exchange .^43 ^ 

T'hc like for the indorfee's partnq'rsj, 
againfl the acceptor, oh a bill of 
exchange iJrawn by partners,, 
payable to their owg^ordcr. 244 ^ 
The like by an attorney for fees 24$ 
The like a bond, qbligQr 
the obligee ^256 / 

The like upon a bond given tp tgp , 
wife whiill: a feme foie 251 
The like on bond by the aflignees 
of a bankrupt, , , a52!*.. 

The like at the fuit of two exeep* 
tors 253 

The like in debt p{.K)n ftjudgmenjt ' 
recovered for the defendant 254 
The yke upon a judgmeat recp» . 

vered in an inferior court ” 

The like pn a bail-bond.ag^nft'the ; 

principal ar*f^ 

The like againft one of the bail 2^.; • 
rt|e like for an aftieiilt.. ,lk.64r 

Fof an al&ult and faltc imprHis^; 

fnent. ^ v 
The like in trefpaft,.fpr 
and entering .thc,plaia|ijf*^}< 

Z% 4 
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« cattT«j pctachiiig and fpoil. 
» tng tbe earth, i^d freaking the 
, -^atet ' Page 268 

]^eciarat>oi) may he amended after 
plea in term, without colls, but 
in iabtli^nce uot 297 

not add a new count after two 
. terms 299 

amendment, and to plead de 
, navOf a new rule mull be given 

• * Demun-er» 

V/hat is a ottmarrer in Uw 
‘jfhey are either general or fpccial, 

- **304 mull be ligned by a fer- 
leant 344 

Afcpr dcmi-irrer joined, the court to 
give judgiiienc according/ to right, 
. without form, unlef'i 

fpt’cially Ihi wn for caule ihtd. 
I^xceptions, which me not to be 
. regarded, unlefa Ipccially flicwp. 

.on demurrer 341; 

Uow to ingrofs and deliver it ittid. 
'Il^wto go to argument ii>id. 
^f■''thc plaintifF’i attorney will not 
hoWC^ compel him, and 
' to go to aw^ent ' itid. 

j^ow platnid^ettorniy is to pro- 
. Cficd to an argH4nieiit 34?) 

The plaintifi’if;attorney ftiall deli¬ 
ver ail the demurrer books to the 
judges, and defendant to pay lor 
,«• tiyo copies, two da)5 before day 
. of argument, or not to be heard 

^ . 347 

The books to he delivered one 
'^w^ole week, before argument, 
to the judges *4*2 

jMO'rnlcls names to be inferted, 

< nuaibarroil, and the day of ar- 
•gumetil: to be put osn each book 

347 

fendant dei^ura to the detU- 
he Oiall act^epti .no^icje of 
•v|^cnting an inquiry on the bask 
if where piaintiff 


plea, tbcL on the back of fuch 
demurrer Page 347 

!«'’ judgment be for the plaintiff, 
then how to proceed iS/d* 

The like if in debt 34S 

Judgment niuft be ligned with ihe 
prothonotaries, befoie you can 
give notice of inquiry ii/d. 
Demurrer to part, and iflue as to* 
tl.c other plit; deniuiicr is ge- 
nenr'y aigucd firll 
Rut it may be either way ti/d. 

[i ii iiiegular to move for a ccfiti- 
lium before the paper book is 
delivered ibid. 

After an order for time to plead 
iffuabiy, may demur to replica¬ 
tion ihid. 

No caufe to be entered after the 
l«ll d.iy of aiguni. :,i 749 

No arguiiient the lour lalt and .our 
.firll days ibid, 

A general demurrer book, \vh^ • 
demurrer is to the declaration'^. 
Demurrer to a plea 350 

Demurrer to 4 replication ibid. 
Joinder 3^7 

Coiuintsance over, and judginc/it for 
the plaintiff 352 

Difccntinuance, 

The defiiiitioR of the ivord (d 1 
The plaintiff may dffcont'nuc his 
adion, before or after declara¬ 
tion, upon payment of cods ibid, 
iknv to proceed ib/d. 

Af-'jt deriiurrct joined and entered 
cinnoi dj'coniinuc without mo¬ 
tion ibid. 

But before declaration may bv a 
tre fjry rule ibid, 

Dijfringas nupey Vic. Com, 

Pijieingfii againfe a peer or mem¬ 
ber ?32 

Tbe like op an oiigiesl jtten-e cMu- 
jAMfregit 674 

Pretdpt tor ditio 

DaIh, 



Dochtt, * 
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When the rolls are to be docketed 

Page 4«8 

How to docket them ibiJ, 

1 he form cf fcv?r.tl docket?, whicii 
are not made on paper as in the 
K, 3 . but entered in. the office 
on the docket roll 419 

No judgment to affeitt lands, uniets 
docketted iLiJ> 

Eje3ment. 

The invention of this aflion Is for 
the advarcement of jullice 8. 
The plaintiff and defend.»nt in the 
firft inltaiice, where prernifes mi- 
ten Jilted, iner-. ly nominal ihd. 
How to proceed if no tenant in pof- 
ledii-ii ibid. 

The form of a letter of attorney to 
enter, Sc. 5'9 

The Ic.ife ibid. 

/>tlure be no letter of attorney, 
how to piocced 57c 

Direilions for making the leafe ^71 
How to deliver it ibid 

De<!hriiticu how it is to be in thi^ 
Cjfe, .'It'd notice 573 

No afiidavit of fcaling leafe ne- 
Celihry ibid. 

Where there is a tenant in polief 
fioii, how to proceed ibid. 

Who decUratioa may he ferved on 

ibid 

H\'vv to proceed if the tenant ab- 
fcond;. 574 

In hondon and Middle/ex tenants 10 
be to!d when they aic to appear, 
and ill what t:mc the motion i 
to be made tbid, 

Ci'Ci! relating to fervice of ejett’ 
nients under particular ciicuni 
itaiices ibid. 

What has been deemed good fetvice 
under fpecial c.tcumtlanccs ibid. 
E<,ule granted 00 lervicj: of C. who 
had the care of a lunatic 5,7) 
The like rule on fervice of d)e t«- 


nant*» danghrer) tenant 
fecreted himfoT - P*igi 5^5 
Service on churenwaroens and over*' 
feers, who rented a poor-hoafe* 

' held good ^70 

When ejedment lib be fArved 14 
Loudon and Middhjex, fodts to 
have judgment ' 

The like in the country thOr 

If in country ejectment, and'tb^ 
notice be to appear in Eafierix 
Adtchaelmas term, motipn mpd 
be made in t!>e fame term theito« « 
tice was made to dppear inr 
no rule 

When to make the notice toappeair 
in town 

fn the country ibid. 

When notice to quit reqqifito 
Wtiat notice to give fo as to be 
entitled to double rent 577 
Half a year's notice to a tenant at 
will to quit ibidi 

When fiich notice ought to end e/L 
Cnltom of London 

Tenant at ail events for a year» » 
above 4c/. ik^ 

Declaration in ejedinent on one de- 
mile ibid* 

Defcription of a room, Scc» . 579 

The like lor a redlory 

-- - - vicarage ^ 8 o 

-— — ~ manor ibid. 

Declaration on a double demi'C ibm 
How the premifes are to be 

582 

[0 what county to be brought f/« 

If the leffor of piaintitf's title ac-* 
CTues in vacation, yrt you’may 
deliver dcciataiion of the lallterm 

Within what time robe brought 
How CO move for judgment ‘ ibi^^ 
Affidavit of the f-rvcctJ 


B( fore whom to be fworn 


It wife fefved ' '•'SiJbtdU 

What affidavit not fuflicfent 
■ Motion for judgment m tolhii 
to be ipade ' . ^ ^84. 




INDEX. 


ffijitbe country, ^ . Pagi 

if III. the coir.itry \/liere the affi?.e5 
3Ve,.only orce a year i^id. 

If tffm ends Weditt/day^ all Monday \ 
to a]^p<far in ^ Hid. ‘ 

• WKcn judgment may be iigned H 
ir no appearar.ee in time» how t( 
fign judgment ibid. 

An^n^lng declaration 5S5 

AppWance in town, when ibid 
In the country ibid 

How to appear for tenant 
epofent rule ibid. 

How to defend for part 587 

'Jepants to give notice to their land- 
loids ibid, 

prteapt for appearance ibid. 

i*lea ibid 

Any perfon claiming, may be made 
defendant with tenant 58^ 

Landlord jmpowered tu make him 
fclf a defendant ibid. 

What the word landlord means heu 

il id 

^ Mu(l add landlord to tenant to de¬ 
fend ibid. 

The reafon of the judgment again 11 
the cafual ejcAcr, where land¬ 
lord is permitted to defend with¬ 
out tenant ibid. 

The landloid is to enter into the 
cummon rule by confent, and ir 
to be confidcred in all refpeits a^ 

^ tenant in po/Tefiion 589 

If .landlord, is made defendant,, 
(UaintifF mull prove the defer d-1 
ant*a tenant in poileAIon ibid, 
Afeey.ver4i^ againtl landlord, hove 
rq proceed ibid. 

The ^efcndqnt may give rule torc- 
pJy* can have no cofls or 
n^J>r<>i. ttph'i*, ibid. 

jHow. tp proceed after,appearance, 
a^a,,plca to trial., ' ibid. 
IflbfSj.”'. 590 

lnfa#ll?fr<^t pf plainli^, if required, 
a guardian for colts ib.^ 
if ji^ment ii dcfaiift, 

' an^j^e tenancies por delivered | 


the tjcdlmcnt to Ms landlord, he 
may apply to fet it afide egof 
Record ibtd. 

New trial ibidf 

In cafe of nonfuit, 'how to proceed 

59 * 

fow, if verdict for defendant ib. 
If plaintiff be nonfuited on the me* 
rits, he may psy the colls to 
which defendant he pleafes fb, 
if there be a verdi^^l for pl.iintiff, he 
may have a ea./a. or ji. fa. for 
the colls ibtd.^ 

.Execution ought to be taken out 
according to what in right and 
jullicc, is really recovered ihtd, 
•f there are feveral defendants, and 
fome appear and confefs, and 
others do not, how the po/iea 
ought to be indorfed ibid. 

Judgment by nihil dicit, with a rs- 
mittitur dampna ^92 

Vrit of poll'ellion 

fhe like and for colls 593 

Hah. fac, po^\ has relation to its 
tejle^ though no' adlually fued out 
lilt after the leffor’s or the plqin- 
tiff*s death, yet it is regular ib. 
Attornment of the tenant's 
ric of poffclHon on two feveral 
demiles ibid^ 

Proceeding on the Stat. of 4 Oeo, 2. 

596 

The tenant may apply to pay rent 
and colls 597 

M^vv to prepare ejeclment ibid, 
■ifi^iavit to move for judgment ib. 


il' 


flow fo move for judgment 598 
if tenant appears, and pleads, what 
proof requince ^99 

Metho'* of getting poflhffon, Where 
tenant runs away a year’s rent in 
arrear, and Jeavea the premifes 
nntenanted ibid, 

Df‘ proceeding to recpver by a 
mortgagee ibid, 

[lo^v mortgagor may apply to Hay 
the proceedings ibidi 

‘'Vhcrc there are two or more mort* 

gages, 
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gfs^cs, court will not compel a 1 
rt'demption of one only /*, 6co 
Final jiid;:meni alter ve.d ft for the 
plain tiif ^ iby. 

Jpd^ment of a rttraxit ibid 

Ffrceedings in ejeftrnent llaid, till 
tl)e colts of a former one be 
• piid 6oi 

IJo.v CO recover mefne profits, and 
from what rime ibid. 

Tne proof in fut h aftion 602 
Jviry, ill llicir yiving of damage.'', 
are not confined to the mere 
rent ibid. 

If brought by the nominal plaintiff, 
the court will liay the proceed 
ings til! fccurity ibid. 

Tei ani-i in common may have tim 
atSion ibid. 

Cannot pay money into court ibid 
A'-‘tion may be brought peniiin,; 
e r.ir for the melm- piofii , an.' 

\' .^ntiff' n>ay proceed to afccnaiii 
the dur’iage? ibid. 

Drfi-n«i mt by judge’s Order ht*!d to 
bill in Aid. aftion 603 

IIow i« remote an ejeftment from 
the jViavor’s Court, London ibid. 

Eiegit, 

If the lands are extended, can have 
Tio other writ 471; 

^ut if Iheiiff'levies goods, and re¬ 
turn nihil on the land, a ea./a. 
may iilue ibid, 

"What Iheriff' to do on an ehgtt ib, 
Eiegit in debt 470 

The like in cafe ibid. 

A mail may award on the roll as 
many elegits as he pleafes, and 
execute all, or any 477 

But an aftjiial writ ought to be 
fued out ibid^ 

Error, 

The nature of the writ 683 

Jslo perfon can bring er?or, if he 
was not party, or privy to the re- 
eprj ibid. 


E X, 

ir a wpit of error bears beforo ; 

, jodginenr, it good *^Page 683 
ft cannot be brought af.er twenty 
^eara 684 

if brought in C. B, k muft'bo r^ 
turn a hie in the K. B, ibyf^ 
Fraeipe for the writ ibid* 

How tn get writ ibid} 

And allowance ibid. 

If bail is required, it muff be pat in 
in 4 days next after allbwatice ib. 
How to put in bail ibidl ' 

h'lay except in fwtHtyi^d^s, attd« 
how to except ibidm • ^ 

Court will not give time to ptthOt 
bail ibid, 

•Vhat notice of juffificatiod is reqoi* 
lite 68 e 

N'otice of juffifying bail ihia^ 

if rule for better bail be ferved fd 
in vacation, mull juftify before a 
judge ibid. 

How to juffify ibid', 

kale to trailferibe ibid. 

How plaintiff's attorney In error ii 
CO proceed 685 

A laudable thing in Mr. Hovgh td 
expedite the tranferipe ibid. 

How deiendant'a attorney in erroic 
is to proceed, when hii original 
is not procured in time to obtain 
it iba\ 

Petition for original 687 

If the want of an original is aiSgD-.'«» 
ed for error, and it appears aK" 
the proceedings arc of the ffime 
term wherein the original fs re«' . 
turnable, fuch an ciriginaf war¬ 
rants thefe proceedings, let be . 
of any return of the fame terni| 
but an original of the terns' 
wherein the final judgment wai' 
given will not warrant it, if there ' ‘ ^ 
have beep pfoceedings fn ahe* , 
term before entred 

Mafter of the rolls will not ' 

an original, but Upon j^ayncenci^.’ . 
coffs; thetefore you muff cebdt^ - ' 
them ibddm 

u 
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If plaintiff’s attorney tranfcribcs, 

• how to proceed on Page 68Si 
When defendant’s attorney is to 
proceed to get errors adlgned ii. 
With whom to be figncd apd 
, fcaled «. 689 

O^pi return to give rule for judg¬ 
ment rW. 

If 00 alfignmentof errors, may fign 
a HBU pros ibid. 

In what cafes bad is required in 
error ibid. 

What fom to be bound ip 690 
< Bail not lyquifite upon a judgmeiu 
founded on a prior judgment ib 
TNo execution to be (layed upon any 
writ of error alter verJnfr, unlcls 
bail ibid. 

Aa docs not extend to popular 
^ aaions ibid 

Not to extend to any wiit of eir< i 
brought by extv.uLor or adiiiim* 
flrator 691 

Bad in error in dower and ejefi- 
■ ment tbid. 

Ought to be in the value of two 
years rent ibid. 

Cannot be pul in before com mi f- 
fioners ibid. 

Plaintiff did not put in hall cn 

■ error, the plaintiff below not 
'having taxed cofb, he might 

*’ have compelled him to do it, 

■ apply*”" to fi^y cxccu- 

«» V tibn ibid. 

Cm an amended writ of error, new 
bail xnuft be given 692 

Executors, whore the judgment is 
W!r boms p. opriiSf rnuft pin in 

. bail ^ ibid, \ 

/ft error=after vcrdidl in fa. \ 

againfl bail, thoro mull ho di, :b 
u error op jodgmetu ist debt on; 

* bbtid, bail bouua tn tne ftun rc- 
:..fcoveied^ it being double tne fum 

tbid.\ 

B^da'that require bad ibid.l 

that require nO bail tbidj 

ttof error to be lor iUwi^h brougii c j 


E X, 

to the e'etk of the errors, or no 
Hay of execution Page 693 
Sail 10 be perfeded in four days af¬ 
ter exception ibid. 

Defendant in error may take out 
execution, ifoail is not put in, 
without a certificate from the 
clerk of the errors ibid. 

Executor may revive judgmen.*: 

pending eiror *’ ibid, 

Bailfli.'d! oe given in debt upon the 
judpiiKTit agaiiill the principal, 
tho* a writ of error brought, if no 
bail in the original adi' n 69^ 
Precipe fer original in calc to war¬ 
rant the judginenc ibid. 

— . . . ii^debt ibid. 

-— - — in debt againll 

an executor ibid. 


in covenant 6 ;4 


Fines on originals 

ibid. 

Praxipe in account 

tn)- 

If a bailiff 

ibid.- 

-and rereiver 


-.. detinue 

ibid. 

..—• annuity 

ibid. 


Oiiginal to be brfpnke befoie the 
tlibign day of the fuccr^jcding 
term ibid. 


E/cape ir.irrant. 

If prifoner be taken on an cfcape 
warrant to be dejared againll in 
two terms 61 j 

Efoigit. 

The fiift retuin of every term is 
properly the firll Jjy of every 
term, and thuicoii the couri li':. 
to take tJfoigns jjy 

Exuuiiom, 

Of th (t-veral U*r|:s of executions in 
real and pcrfoiial adions 8.'> 

How to be ingrofiVd 41:9 

lf(-w to V)c levied when in d'bi //■. 

Tiic like 111 cafe il^d. 

Canm*: 
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Cinnnifcc fwo ?t fhme fimc P. 4:;9 
An ckgit may ba hfd aficr460 
lixccutions to be feed within a yeir 
an ! d-iy Hid 

If taken out suad returned, may 
fue out txecuiiDn idwCr year ;>iid 
day Hid 

Ca. fa, in di bc ibid, 

— - —- in caie ibid, 

- - in covenant 

— - cjeilnient ibtd 

— - trefpafs and afl"ault 46'’ 

.. replevin ibid, 

— - tre/pafs ibid. 

- - for words iLtd 

For the dcfendaiit ibid 

< >n a noiifuic ibid 

Ca. fa. in a penal 3 >!lion 463 

J’'f>r an admiriiltrator in cafe ibtd 

After a /.'/ fa. tbid. 

liovv to iue out a tejiatum^ and 

when rf’qnifite 

Nefl. ca./ti. ibid. 

?itTi faciasf how to be feed out ib 
Need not have fiftfcn iLivs between 
tejie and icfurn fuaUfs againfi 
hail Qc in Quthnxry) ibid. 

How to^•^ecut•ons 4*15 

’I'be poods bivind fre-m dtliverv of 
writ ibid. 

How to fne ont a fccoiui rwcution, 
if the tirll levies on;)' :* part ihid, 
A fraudulent fi fa. executed, a 
f»fa. at the luit of another t ■ be 
pr.dcrred ibid 

Shciitr who begun the execution, 
Ihai! end i: tbid 

\Vt en r.ecefiarv' to have a vetiai 
tioni exponrti tbid 

Ft. fa. ag.nii t Oi'e partner, fhenil 
may take the goods of both, and 
the vendee ilia 1 have a moiety lr> 
common Hid. 


The like in debt 
After a fci.fa. 

The like in affiiilt ‘ 
'■ — covenant 

ejcflment 


TeJIatum fi. fa. in acare 
• — —-——— debt 


467 
ibtd, 
ibid, 
ibid, 

468 
^id. 

Non omittas fi. fa, . 4 i 0’9 

Fi.fa for the lefidu'*, in debt ibid, 
ft/t,Ji.fa. ’^^\o Durham \xiK,a.fc tb, 
Fi, fa, de bonis eceltfiajlicit 470 
Fi.fa. againll an executor, where 
he confellcs ihe debt of the letta- 
tor • affi 

Ft. fa, againft an adminiftrattix.in 
di:l>t its 4, 

The like againft an executor 473 
Fi y?r. fordefendant’* coihinCaie th. 
Fi fa, for corts on a iionfuit '474 
Fenditicni exponas ih{d, 

F.bgit 47 ^ 

F.xftuto'i's, 

Kxeentor or adinir.inrator pays'colla 
ill all cafes where he is defend¬ 
ant. - So when he is defendant, 
and judgment is given for him, 
he (hall have his cofit. Plcnu, 
Cro. Eiiso. 503. Bull, mji 
ffins, 32:• 

How to proceed againft executors 
to obtain a judgment de .bontt 
proprits. \ idc my Injlr, *Cler, 
K B .; and when they are ao 
pay no coils; with ufeful netes 
iheieoii , 4 

Judgment of aficts in futuro. up'-vn 
a plea of plene admtaifiravli 
ttr 455 

E.x’gfnt, Vide Outlimviy. s 
Feigned IJfue, 


If a man die in execution, may hi'/el Thcfe are generally granted by |he 
uft./a. ox elegtt, 4ft^-'| court of Chancery or 


Execution docs not abate by plain¬ 
tiff Noeath, be i iif may fi;ll ib. 

When lanclord i-t.iitd ibid. 


it. fa. in caf- 


on the equity fide, to tcy,Wp'^}:t;i- 
ant fa<?ls • 

The nature of the JetWaiiftif 


^ ibid. ; flow tt> prtxf d 
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The court of Chnnceiy, alfb, upon 
pointsoflaw, ^end a cafe * P. 
How to prqpecd to bring it on iiif/ 


Fieri facibt. Vide Extcuiiou. 

t 

tFittes, 

l*jnlrs payable to the king on orijji- 
na! writs 694 


General IJ^es. 


* Jioufe, op procels iiTiicd «ut of 
this court ^^34- 

4 ow to fue out /a corp. ihid. 
fla, eorp, to the flicrilVs oJ London 63 J 
Pr/edpe for ditto ibid. 

Any jiidjic may •comiAit, though 
direded to the chief juilice ibid. 
How to proceed after return got 
from the fliciifF , 

Fees due to the flieriffon return ib. 
Ditto Palace-cotrt ibid. 


What porpofe Calculated for 53 
Need not be figned by a ferjeant 3 24 
^Teneral ifl'u^ of nm ajfumpfit ibid. 
Kon ijl fmbum to an adion on 
**bond 32^ 

To an adion on an indenture ibid. 

' Hit debet ibid 

'rhe like to a qui tarn adion ibid 
Non a^nmpfit by an executor ibid. 
To ati adion in detinue for a leafe 

ibid 

Not guilty in trefpafs 

. .— in trefpafs and a/Tauk ib. 

■■. 7 i in cafe ibid. 

Non ajfumpfit, ami a fet-oif ibid. 

1 

Habeat Corpus, \ 

Of the writ of ba. eorp. ad/ubji- 
^iend, 631 

The great delays.originally made in 
granting the writ, and making 
retorfl ibid. 

oppreffion gave birth to the 
"^famous ba, eorp. ad 632 

Ao.ktachment lies for i^of obeying 
it ibid 

H*»w to proceed to remove the body 
from a gaol to the Fleet or 
from a fpungin^-houfe <333 

Formerly the writ could not be 
returnable immediately^ but nou 
may , ibid. 

Hbw to remove body, on a K. B. 

pro£efs> to the Fleet 634 

I# he is In an inferior jurifdidlon, 
otr'procefs from thAt court ibid. 
^f4ft cuftody,'and in a (punging- 
, • 1 


Fees in the tourury 030 

Defendant in cuftody, not to’be dif- 
charged till bail perfeded ibid. 
Mo fuic to be removed from an in¬ 
ferior court, unlefs writ be deli¬ 
vered befure ifTue or demurrer 
joined ibid. 

A fuit once remanded, (liall never 
after bd removed ibid. 

Nj caufe to be removed, if debt or 
damages laid in the declaration 
do not amount to ibid. 

Sot to be allowed after one of tpr 
jurors fworn 637 

No caufe under 10/. to be removed 
into a fu peri or court, unlefs bad 
be given for the debt, &c. ibid. 
If judgment be obtained in the in¬ 
ferior court, and the defendant 
cannot be fodrid, how to proceed 

ibid. 

Upon what condition execution 
(hall be' itayed upon any wiit of 
error, tsfe. for reverfingjudgment 
given in an inferior court, where 
the damages are under 10/. 6 3if 
Ha. corp. to remove the caufe ibid, 
Pratipe for ditto 639 

How to proceed before allowance 
by the judge below ibid. 

How to proiceed after allowance ib. 
Hint for the benefit of this court ib. 
How to proceed on the 'part of the 
defendant 640. 

Bail-piece ^ ibi^^ 

Recognizance of bail/ where debt 
above io 4 < ’ ikid, 

ifyndcr !•/. <141 

When 
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When bail is put in, how to i»ro- 
Ceed • Page 641 

N otice of bail iiid. 

If plaintiff does not like the tj^i) 
put in, how to proceed ibid. 

Rule fur betterjjail mud be ferved 
in twenty days after it*s pat in ib 
Notice of judification 642 

Two days neccifary ibid 

* How to juftify ibid. 

If added, and to juftify, to purfue the 
rule of M. 20 Geo. 3. p, 180. ib. 
Rules concerninp; bail on ha. cor, ib. 
When intided to a procedendo for 
want of bail being put in 640 

When for want of juftifying 641 

Sail taken on a habeas corpus to be 
filed within four days after twen> 
ty days 64^ 

Bail taken of perfons in cuftody, the 
judge's clerk to deliver the bail 
to the protlionotar)^ ibid. 

If there are more cirafes than one 
returned, bail in that caie mull 
' put in for the whole ibid 

Cannot nan pros ibtd. 

How to declare, and within what 
time ibid. 

Thd declaration ibid. 

If the caufe be removed out of the 
courts of Canterbury, wher*. 
the njtnue is to be laid ibid. 
When to plead 644 

Defendant was arreiled, and before 
removal of the plaint married, and 
afterwards pleaded coverture ib. 
Cannot remove the capfe, if brought 
againft a feme foie, trader ibid. 
The court will not enter into a bye 
law (except in London), in order 
to grant a procedendo ibid. 

If an adion be bjrought againft two 
partners, and One brings a habeas 
corpus,, the plaintiff fhall hav c a 
procedendo ' ibid. 

How CO apply for a proggplettda, if 
the aflion be in debt in the court 
below, aind you cannot declare in 
the court above in deot ^ 645 


Procedendo Pa^ 6 '^ 5 

Directions to inferior courts 
The ufe of th^ writ? of ha, carp, 
ad tejiificandl ha, cerp. ad 
fatiijaciendum 648 

^Ha.cor. adfatisfaciend. in cafe 649 

■ -»— in debt , ib. 

How to charge a prifbo^ in geeca- 
tion ' '613 


Hundeedors% 

Proceedings againft them upon thef 
fbtute of hue and. cry 
Before adtion brought, bond * 
be given to the chief cicik or 
ftlacer of the county for cciFs* 

8 Geo, t, c, \6, ..ibid. 

The neceflary part that tlie original 
writ ought £0 iiate ibid* 

High con liable to be, ferved widi 
procefs, who is to .give publjc 
notice the next market day, \^Cp 

ibid, 

High conftable to appear. 

The declaration need not recite the 
original at large, but,- only {hv 
nature of the adion. P, M, 
165:4./ 16. ibid. 

Where •venue is to be ibid. 

If judgment given againft' the 
hundred, the ilitrifr to ftiew the 
writ of execution to two ju&ictff, 
who are to tax and levy the 
charges ' ibid. 

The money to he paid within lyi 
days after colletflion - ■ ' ‘679 

How conftable ‘ to bc' reiinbdrfta' 

ibid. 

Imparlance, 


Thejneaning of the word 49 

If the writ bc returnable the^allt 
return of the term, defendapieB* 
titled to an imparlance ^$84. 

ff of any other return, agd plaiuti^ 
docs not declare/vwr days before- 
the end of the term, he js int^l^di 
to an imparlance -ibif. 

If writ be returnAblc in Miokatlmau.^ 

cetRi» 
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fcrm, and plalntlfF does not de« 
. Jiver at die his declaration btfar» 
%&ttjpjign di,y of i|(fr 7 ^j^^defendant 
Is er.iulrj to an i^^patjahcc 284 
DTben iiuilled to a (pedal impar* 
lance ^ ibid, 

Tiidre cannot ]be any neceijity for h 
( petial imparlance, as the plea 
may be intiiled of ilic fame term^ 
the declaration ij of 289 

. Iniparlancc open particular circum- 
fiances are dilcretionary in the 
court ibid 

t 

- * IttfantSt 

infant by the common law 1^60 
JI>itto by the Civil law ibtd. 

In what cafes he is. liable, and in 
What cafe.'< not ibid. 

If warrant of attorney be given ,bv 
an infant and another, court wili 
order the name of the infant to be 
iiruck out c6i 

How to profecute for an infant 
How if joined with others ibtd. 
If an infant appears by attorney, it 
, is error • tbid. 

U an attorney undertakes to appeal 
•foran iufauc, he mult doit bv 
.guardian tbid. 

If infant does not appear by guard 
ian, how to proceed ^62 

If sfo infant be iened with procef^, 
"'the court will make him appear 
Jby guardian . ibid 

How plaintifi^ is to apply ibtd, 

ikn infant, if (lie lives with her pa- 
rests, cannot bind hcrfelf to a 
llranger'for neccflaries tb/d, 

Befdrc declaration a guardian mull 
be appointed /^’id. 

Pctiiion to afiign a guardian to pro- 
(ecute 562 

.4fiifiavit . jf'S 

HoW get It completed ibid 

*^e fo>ni of the declaration ibid. 

PetiUon. to alSgn a guardian to de- 
.;'^nd ' 564 

Wiw to get it completed 565 


Pica ofinfani^y pit guardian P, 565 
If infant "‘appears and pleads by at¬ 
torney, and plaintifi' iindB it out, 
^ow to proceed ibid. 

If he docs not appear by guardian, 
hotv plaintiff is 16 proceed ibid. 
Infant plaintiff not liable to cods, 
bat proebein amjf.ii 566 

fiat infant defendant is, although 
he naaics a guardian ibidt 

Inquiry, 

After interlocutory judgment, if de¬ 
fendant lives within forty miles 
of London^ and the •venue laid 
there days sxelujtvt), n:»uft be 
, given of executing inquiry, of 
the day delivered 428 

If abovc^fbrty'mil^* and wnue m 
London or MtddkjiXf then four¬ 
teen days^ ibidt 

If in the coiW^ry, and •venue there, 
ten days at leall ibid. 

And if there have been no proceed¬ 
ings for twelve months, a terin*s 
notice, which mull be given be¬ 
fore the effoign day ibid. 

VVlvcre the plaintiff concludes' 
patriautf and gives notice of 
trial on back of pleadings, de¬ 
fendant obliged to accept notice 
of enquiry from tlie time notice 
of trial was given; but in this 
cafe notice of the day, hour, and 
place (houtd be given ibtd. 
If defendant demur to declaration, 
die ffjail accept of notice of in¬ 
quiry on the back of the joinder, 
Oi where the plaintiff' is obliged 
to demur to defendant’s plea, 
then on the back of fuch demur¬ 
rer 429 

Upon an iffuc of nui tiel reeordf no¬ 
tice may be given of executing 
. inquiryJiothe book delivered ib, 
Notice of enquiry given. to< a de¬ 
fendant when his attorney is 
known, not good» known, 

. is good 429 
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If ihe ^laljrtilF enter an appearance 
according to the flatuie, and fign 
judgment, he may give notice at 
inquiry, by leaving fame at dc- 
fendant's laft {^ace of abode 

If a writ of enquiry be fee alide, a 
new one mult be ingrolTed 428! 
.Court will not fet afnie an inquiry, 
for irregularity in notice, if de 
fcndaiiC nl:lke^ a^defence 427 
After defence made on enquiry, no 
advantage can be taken of a mif* 
take in the declaration /^/V. 
If plaintiff becomes a bankrupt, the 
inquiry may be executed in his 
own name ibid. 

Notice of inquiry for London 43c 

- .. — .. . MiddltYtx ib. 

. . . .. ■ country ib, 

Countermand two days excluHve if 
in town, and within forty miles, 
fix days, above 431 

Continuance two days notice, but 
cannot more than once iu a term, 

ibid. 

Notice of continuance ibid 

Notice of countermand ibid. 

i>erendanc may have cofis for not 
executing inquiry in the fame 
manner as for not going to 

ibid. 

Notice in the country of inquiry 
held not to be good, but mull be 
to the agent ibid. 

Irregularity of notice cured by 
making a defence 402 

Writ of inquiry ibid. 

Notice ftiould be confined to two 
hours, and mufi be certain as to 
place, and in a joint udlion to Lc 
given to both defendants 430 
Subpoena 433 

When inquiry is returnable, how n. 
proceed 434 

- Defendant may have n rule to b- 
prelent at taxing colls ^ 435 

Inquiry bgfors Chief fujiict. 
XIovv to apply 435 


Notice to be given 
Affidavit to app^ « 
Rule to fhewcaufe 
Affidavit of fervice 
^hc notice 

Evidence on an enquiry 
Inquiry againil an attorney 


Eege 4$9 
440 

44 * 

4.42 

ibid, 

^443 

SH 


Infolvent Debtors, 

A debtor charged in execution for a 
fum not exceeding 100/. rosyap* 
ply to the court to be difchxrged < 
• 6it^ 

And may petition and give notice 
fourteen days before the end of 
the firft term next after fuch pri- 
(oner fhall be charged in exectt* 
lion ibid. 

Affidavit of fuch notice (b delivercii 
to be made, and delivered with 
petition , upon which a role is to 
be made for him to be brought 
up 027 

C'cditor dilbelieving oath, prifbner 
to be remanded ibid. 

The like Heps if prifoper be charg¬ 
ed in the country 627 

The notice <128 

Schedule ibid,. 

Petition Lzq 

Affidavit 64p 

ilow to proceed ibid. 

Cannot bring up a prifoner more 
than twice bjt* 

Plaintiff s attorney cannot fign a 
note for his groats ibid, 

Obje 61 ions to the fchedule in point 
of farm, to be made the ffill 
time ibidt 

Interrogatories, 

How to apply to examine a witftpfs 
in term time upon interrogato¬ 
ries 402 

How in vacation 

it the caufe of a^Ion aiifes jn In¬ 
dia ibid. 

After rule made bow to proceed 

' tbtd, 

3 A The 
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The form of interrogatories on be 
half of phintiff\ Pai^e 404 

The bice on behalf of defendant 

• ^ . +^.5 

If the witnefs does not go after bi - 

ijng examined, and tiial comes 
•i '• on, his depofjtion fliall not be 
read 

Affidavit to ground a m'^tion for the 
witnefs^ to be examined 

IjJ'us, 

*In what caVes an i/Tue may be made 
*• up, without a rule to rejoin 3<f3 
In what not ibid. 

What i« a good acceptance of ihc 
ilTue delivered, ai-d waiver of a 
demurrer to the ilaiiit’.tF's reph 
cation ibid. 

How to make up the ifT' C and th • 
plaiiitifTachargeto d- fendani3!; j 
Pcfendatii’s attorney to pay for ihc 
iflue, and alh» for entring ap¬ 
pearance according to the jla- 
lute ibid. 

If a piifbner pleads in rietfrui, !u- 
not to pay for rlie lilii';, itU!s>- >1 
he pleads bv attornev ibni. 
In country canfc, ili’ue to be 
vered in town ibid 

♦If even ag!eed tii b.c {Itliveic.l to Hit- 
counity attrrnrv, aiui htiS h^cn 
afterwards tendered tn tl^c aottu 
in town, and not paid tor by him, 
judgnient war. he.’d tegular 335 
.But ivhete plt-aded by the country 
attorney, rnd if cot paid for by 
him, judgment may be figr.ed 

^ t‘- id, 

*' Attorney to enter wacrriit on recon. 

ibid. 

When warrants of attorney aie if. 
, be filed ibid 

, Defendant’s attorney, on receipt rf 
i/Tue, to pay for filing warrant it. 
Plaintiff to file his the term he de. 
M *clares,and defcndai-it the term he 

3 


,E X 

appears, *but now let alone till 
iiVue entred or judgment 

* 

If attorney is not to be found, ihc 
ilfue may be left in the ofuce 3 ;6 
tlow the pradicc of tliis court is ro 
n.akc up the iffue ibid. 

Iff'ue by original ibid. 

Iffue where there are fpecial pltad'- 

>ngs .357 

Where there are two or more iffucr, 
h w to make up the ilfue ibid. 
H.iw' to make up iffue where the 
dvfciidants plead feparately tbtd, 
H(.w againft two defendants, and 
the one let’s judgment go by de- 
fiult 357 

The jurors are to come from tne 
proper c >unty 358 

Iffue in a county palatine 3;;9 
>A/t lfh iffue 3'>o 

If thcie has been a plea in abate¬ 
ment, and a rr/pondeas oujier 
warded, how to makeup tWiffue 

ib’d. 

How when the fheriff is a partv tb. 
.'ill iffues are to be enticd of tl.c 
Eci Ml they are joined * 365 

Whfii lule may be given to enter 
in town ibid. 

How to ;'et time to enter li.’d, 
iJow to enter, to prevent a nonpm 

iti.i. 

Warrant of attorney for plaintii,. 

ibid. 

The like for the defendant ib:d. 

Ji‘dges and Officers of the Court. 

Koimeriy the Ling ufeJ to fit in 
perfon So 

.ver delegated to judges ibid. 
Formerly tlicir commiffions \Vcrt* 
durante bent placitOf afterwards 
quamdiu fe bene geffierintt now 
ounng their goou .behaviour, 
notwithffanding any demife of 
the* Cl own 83 

S'llaiics 
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Salaries * 

j’lic preftnl judges 
'J'lie oath . 

Oftlcers of the court> ’v/z, 
hreviutn • 
rroilu«iunari<’s 
/Attoti.iance that they give 
Secoivd.iries 
' Their duty 
Clerk ot tho judgments 
»- - —dockets 


— revet fals 


Page S'? 
H.", 
tiltd 
(ujios 


ibid 

ibid, 

ibtd 

8^. 

ibid. 

th:d. 

8 - 

ibid 

ibid 

ibtd 

8S 


Clerk of the treafury 

-^jurats 

'riealury keeper 
^'iIdCer^ ot the feveral counties 
New rule rtlpe^Ung tln ir oJlice 89 
What uiits the) are to nijke ou. 

thid 

To r«ik\.‘ fpeci.'il bails 9.> 

clerk of the warrants ibid, 

— - -—c.'ioigijs 91 

- juries ibid 

*»»“ » ■■■ ■ ■ return ofHuc, and o^- 

inrollinent of writs for 

ibtd. 


hce fo: 
fines 

C'lsri: of the kinoV filvcr 

Chi(ot:r;>ph 

Ex!gC‘:nr 

Su^i '■fciuat 

Oufi.iwries 

beal ofike 

Clerk of the ^-rroi j 

J clcrka 

/\iiu(.iute 

Mai (hail 

CrytT 

Frodamaior 
Court keeper 
1*01 ter 

Warden of the Fleet 
Clerk of the papers to ditto 
^ripltaffs 

Officers of the circuit 


92 

ihi 

ibia. 

ibid. 

ibid 

ibid. 

Q- 

ib.d. 

tbid, 

ibid. 

ibid, 

96 

ibid 

tbid. 

ibid 

*M 


judgment by De/aiilf. 

This judgment id frgne^f in every 
cafe where damages are t> be 


given, and is intcrlovotory 

t ‘ 

How to fign !t 425- 

If i»t d;bt it’s final 424, ■ 

Hov,- 'o Jign It • 
if the judgment is (igned, an^ is ir¬ 
regular, motioiuofet ri afulcmuft 
be /‘tuo aiij'i bulorc execution of 
ini]uiry 426 

A regular interlocutory judgment 
may be fet afide if defendant has 
merits ihii^ ^ 

if it’s ilgncd irregulailjf, how to pa*- 
cted to iec it afidc ibid, 

Whit the alHdjvic is to contain 

ibid, 

I'mtry of an interlocutory judgment 

435 ' 

After an interlocutory judgment, 
plaintiff becomes a bankrupt, the 
enquiry may be executed in his 
own name 4S7 

\ judgment recoveied is not an if- 
lu..b it* pica after an order ob¬ 
tained, and therefore phintifiT 
may fign judgment 294 

That the pl-irrtifi: was an infant, 
and Ought to fue bv prc<h*in 
.iviy ibid. 

^udgmenti Ft nab, ^ 

ludgiTJOut by coufcfilon in debt on 
I'viiid 

dy nd dicit 450 

'’i\ hOH fum infiirmatut ibid, 

Cff^ijivii adtenein in cafe 45* 

Th'‘ like agniiiit an adrorniibator m 
debt 495 

riu; iJ'C In raff ibid^ 

Jud'.Miiciu of adirt* where defendant 
pluri'i'- f-hne adminifiranjitpr^ter^ 
award ol Inquiry and final jvdg- 
nuiH 455 

Judgment on demurrer to ib« re¬ 
plica', ion 417 

Judpmeiu as in the cafe of a non- 
fit) t ibtd, 

JurJgov.nr on a replication of nul 
3 A-'i • - tUi 
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tielrecorJ, on^a i ulc given to pro¬ 
duce ' 4'^ 

Judgment after a retraxit of th< 
plea iliii 

• jf'ur*afa. 

Juf^a for Middle/ex ;.S7 

— Lendln ih:d. 

—■ * —afEx; s liid. 


JvrifJt^lion .?/' the Csiirt, 

‘Ha* jurii?*ifiion to try real nftions 
as tycll as pSiron.'d ^ 

May grant prolii hit Ions to keep a"- 
well temporal as eccIcfiafVica} 
.courts, witlim their bounds I'id 
Aflions may He removed here fron. 
inferior courts by haltat corpu*, 

Ij^s jurildit^Ton is general, and ex¬ 
tends through Engfattd ihid. 
Cannot hold plea under 40/. ihul. 
The authority is founded on an 
drigmal writ out of the court oi 
Chancery 7 

Tjnlefs where the party is privileged, 
then, it holds plea by writ of at¬ 
tachment ihid 

it alfo holds plea by bill againil 
attornies, thid. 

Alfo againil peers and members ot 
parhatnent S 


*' Lrcal AdlhttSt 

'What aflions are local, and which 
mult be laid n. the county where 
ihe.caufe of adlion arofe 270 

.. If'broiigHt againil olKcers of places, 
the njtnue mull be laid W^ere tht 
- * fa£l was committed 272 

fiNuifance and debt for tent agjmrt 
. .the alL'gnee of a tc; m tbtd 

AJI Aii s on penal llAmtes to be laid 
in ihcir proper counry ihid. 

ConUruflton of the ail ihid, 

^hen'the ailion »» founded on irVd 
<h*in,i\s, in diSVrt'tu countica, it 
» „>ifn3y be brought in ihe one or the 
b.hcr -/ i 


Members \f Pariiament* 

Suit? may be proAcuted again!? 
peers and members, and not 10 
be Jh^yed by or uvider colour of 
privilege ' Page 530 

Servants to be fued as coniiuon per- 
funs ibid. 

Bill ac.iinll a member 531 

11 he he o-.i Irij's peer^ bow to Ityle 
him C32 

Summons on the bill ibid* 

D’jiitunai ihtd. 

Court may order the iflhes to be 
fold C ? S 

! How to proceed ibid, 

I Afiidavit to ground a rule for the 
1 Idle of the iflues 
if he docs not appear, mjv have 
dijiringas ad infirAtum 1 ;: 3 

Cannot now cart an eifoign ib/d. 
If he appears how to declare tb/d. 
Are buuiid to plead as in other cafes 

nb/d. 

If a member Ihould bearrefted, -md 
he moves to be diichargcd on n 
common appearance, the return 
I of the wiic mull be produced ib. 


Mittimus. 


To a county palatine 

'cfi 

/'c/ine li made out there 

i‘,7 

M^e Prefts. 

The nature of the aiftion 


I'roof thereof 

6.32 

jury not confined to the 

mere rent 

in their damages 

ibid. 


If brought by the nominsl plainti,;', 
court will Hay the proceedings nil 
fecurity given , ibrd. 

Cennoi pay money into court ibid, 
feuants in commou may have thi-> 
action iA'd. 

Tins a^lion may bc_ brouglit pend - 
ing error, but execution is to bt 
ilni ibd. 

Defendant 
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Defendant held to bail fur the merne 
proiiis, by a judge*5 order 

J^itge 602 

Money paid into Court, 

When and for.vvffy this practice war 
iniruduccd ^05 

May be paid into court in all aftions, i 
, where the fuin demanded is cer¬ 
tain 306 

What actions it may be paid in of 
courfc i/>id. 

In what aflions the court mult be 
moved Hid, 

Adlion upon bond, if defendant 
bring lutu court tlie principal 
money due and coils, the fame 
ih.ill be taken as a facjsfadion of 
the penalty 307 

Money due by firft inftalment m iy 
be b:ounht in, but not to Hay 
plaintiff from figninpjadgment ib. 

So I nnuity bond ibid, 

Le'yte given to pay money into 
court on particular counts 30!? 
Like leave, and to plead plene ad~ 
minijira’vit 308 

On bond to pay 15/. half yedily, 
and the piincipa! in three yeais, 
leave to pay intcrell and cods 
granted ibid. 

pjoceedings on bond for payment of 
money by inltallment', and in de» 
fault, to Hand in force for the 
whole lum, fhall not be (laid up- 
on payment of the inflillment in 
arrear ib/d. I 

After plea, leave given to pay mone) 
into court 3- <; 

Bankruptcy pleaded to the firft count, 
and leave to pay money into court 
on the common rule, and plead 
the general iffue on the other ib. 

If one defendant fuffers judgment to 
go by default, amt the ircond is 
outlawed, the third {liall not bring 
money into couit ibid. 

After judgment arreneo* court or¬ 
dered the money brought in, to 
be paid to the plaiutifi ib.'d^ 


£ AT. 

In what aiJlions money cannot be 
paid into court 309 

Money broughtyinto tfourt, piaintilt 
would not accept, and was non- 
^ fui'ed, defendant could not hairij 
it returned • ^10 

Hut on a new aflion being brought, 
the court made a rule that plain* 
tiff might have that money brought 
in, if he thought fit, if not, it 
fhould remain to the new nilion ib. 
In an action on 3 judgment obtained 
in an ndion on a former judgt, 
ment, execution fbiid after the 
third judgment, on the defend^, 
ant’s paying into court the dtfbt 
and coifs lecuvcred on the (econd 
acfioii ibidf 

Money paid into court, plaintiff re-' 
covered a lefs fum, defendant 
moved to have the money out of 
court towards ends ibid. 

After payment of money into court, 
plaintiff recovered more, and be¬ 
came bankrupt; the aflignees 
moved to have money paid them, 
which was ordered; after ward the 
attorney’s bill was paid 311 
How to pay money into court, if 

ibid. 

How if more than 5/, ibid. 

If the money is accepted,' how to 
pioceed /i* 

Plain'iff’s attorney, though not fa- 
iivficd with the fum brought i», 
may take it out, and proceed 
on ibid. 

If defendant pleads any other plea 
befidcs the general ifrae,3ti3 pays 
money intocourt, he muff move ib. 
The rule 4^3 

Although ilTues be delivered on 
money paid in, yet on payment 
of colls, plaintiff may proceed on 
the rule lor coils dbid. 

Payment of money into court, is an 
acknowledgment of (lie a£lion 314. 

3 A 3 
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Mutual Debts, 

At contTion kw, there ccolil be ne 
fet oJr Eage y y 

But now there may be ibiel^ 

Mutual duots ,niay be fci ofF b\ 
pleading in bar, or given in evi 
dericc on the gener-i! ifuie ibi\/. 
If the debt accrues by rcai'on of a 
bond Of I’pc.ijlty accruing by 
realon of any penalty, the deb- 
mull be p'ctidcd in bar 302 
What mull be ihcvvn in fu^h pic.i 

* • 3 ® i 

K^utual debts between a bnr.krupi 
•and any other peribn, ho.v to b<' 
fet off ibid. 

Does not extend to dilbefs ibid 

Nor to dcin. :c, or the like aCU n; 

■of wrong ibid, 

Wl.ere i io de- 3 t is of an equal fum 
the ailion i^ t>..rred ; but it lor - 
lefb funi, the deteiidant mull Ic 
oft ibid 

If it is equal, it mull be pleedvd iL. 
But if dciendam's dcma''.d (. r. ei." 
piaiutifi's, may be given i\ 1 vi- 
v'.ci'cc unocr m.'tice ',' ■4 

If deftfidant's dorr-r,.I does •;%<< 
rouulcrvail j.i ii-u d*".., ho me..' 
move to pay the money in:'’ 
court ibiii. 

D¥fei dar.tnftej i.'e.-alinr; ihe r/cncr^l 
iffue, inav have i<ave to iMthdr^w 
« ii, anu oav money inro co ift il- 
• Wh .it tet-olf night to eorii .i.i ib,.! 
A notice c'f l..r cd rc'.'iuru 9 nidHi- 
tifl’." litTii.md, UOfes not aih.'..t liv 
- jiji ikiClien 

In what 6 d'i.oi)S there mny oe a 'et- 

C*’’ * i.'’d 

In vvii.it n<.t 

A debt birred by flat; ‘e of limj.d- 
tious, Cdunut be fet off 305 
♦ 

AV rtcipiatur. 

When a ne recipiatur may be entred 
in LhndaiKM Middle/ex 389 
May be eatred, uuiefa the record ol 


niji prins Ife brought in, On or be¬ 
fore the day and fittings Page 389 

* . , f 

NiJi Prius, Vide Record. 

* 

Non omitias Capias. 

Non omittas capias bailable if>o 

Pracipe lor ditto i6i 

Nonpros, 

When def ndant ii intitled to a 
nonpros for not dtclariitg z 17 

fheji.Ie 51'; 

No ru’c ti dedare b-ing given, 
plai'iiiil h IS till the cjpngn uay of 
the thitd term to cU t-l.iie ibid. 

flow 11COIIH plain ifVtodccIare 
iJem.ind 

'./lull be of the agent in town 

ibid. 

Plaintiff m.sy h.ive further tiiiie, and 
lunv ;o coply ibid. 

If the \vn*. be ao.iinll fcvcral, ^nd 
ri'f y ai pc'r feccrully, one c.i!.t,ot 
fig., a ^'.shpros iO:d. 

Cm-OT ! o .ih : for not dcchi'in-r 
; f:er r in.ivai * 5 ''' 

‘lo.e to fi'T' ’^orhres il d. 

I - ' . . 

1 ’.n''.' '( j nii.pt-s It Hi, 

jc.iiii. t 11./.', ncapr s abrr the vu- 
cvl .;i. ..i the ieLond l-rnr) 5 i ■ 
:‘Oiv 1 > proi'-.ed t*. nonpros for i:ot 
repl;,: g, rejoin...g i. 517 

Wren ut'erd.s s fi cr in plea:, a 
*<i: prr/t'ui in .y be eiitioci 

»■ - ..I ■'! ( i.c tl'ld. 

In ■ ujyildd loja ■.{’ t.v ' vvho f-ver in 
p ..c. a .i,r. f'cjc^u: 1 
ernr-d a t ' one. r.nii it lhall not 
de'iioy the aciii'n a* to the other 

[-I'jvv to compel pifiint'ff to enter 
the ilFnc, or a nonpros jnay be 
figned 317 

ft is faid in fol. 517, for the form of 
judgments of nonpros^ fee tsiie 
judgment ; but I find they are 
oiiutted on account of the cieik 

of 
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of t^ii* juJgmentt brjng cbligecJ j 
to nialie thofe encrifs. 

When a rulc^ay be g ven to entc^ 
the ifl'iie Pa;^e 361 

^IIow to enter to pi^vcnt a nonptos ih 

Nnnfuit^ 'Judgment as in the Cafe of, 

jjn the plaintiff’s neoled to Ivin'-or> 
an if'iit' to tiial, the ci-iiit m.'i\ 
j'lve ju'lgn cut as in the cafe of 
nt^iifijit 3^2 

I^cftiu’ant to be allowei’l eofJs 3": 
’I'Kis ll.uiite docs not cMcncl t . : 
writ ('f lijilit ihi/i. 

nV to ol.t.iin tin* jtK,’>»me:.t ih.’d 
oticc ii/u 

Afild.ivit tf) move 37j 

Vv'li.it is i.ceerf.i'V for plaintiff' tc 
fhew by way of ixofe 373 

'i'hc name of the abfent witoc?' 

’oe ft' 'wn t/>-d 

T’hoie.’ij /Littlur time 'ioen for ; <' 
inij to ii ai. yet re.ii'on.ilih 

iii'e il.e rule rii'' be en’iifgci! i/\ 
IIo\v to pri ceed if cid' - are t* 

defc: (ianr, after enl:ir^'/.'.iK tit o' 
tho time ih’.i 

This iudjiuieiil may ’'O Iiad iu re 
picviii /.’/iS'. 

AiU'.' a yeat's arquii fcei.ce, jini';- 
m nr, a in the < a'c I'f a r.oniuii, 
niay be nuo, td for v.idiOut a 


t'-f'i'b rotiie 3-('. 

»w 10 [ r. need to judyiPfiit ai.Li 
a P'rernptoiy lule obtained 

It ii'.d 

Notices of ^loti'.ti. 

Notice nt.* to anpt ar to a wr't 6S1 
To let aiide an intcilucuiory juii'p 
ment ibtd, 

’T'o let af.de indejment and inquiry ib. 
To fetafuie judgment and execution 
cxecn.'cd, and that the money paitl 
he reftored 682 

7*0 file a common appe.yance ibid. 
7'o fet afide all proceedings for it 
regularity 61^2 


*^0 fhew caufe why it fliouM not be 
referred to one of the prothono- 
raries to com/mre fhc principal 
and intcreil due tm bond P» 628 
'5<) flv w c.iiJi? why th.; judgment • 
fhoiil.i n> t be fet ^iide, and ^ 3 t 
the pla-ntiff anfwer the mattjrs of 
the aiii-.'vit f'^Z 

I'o fij '.v cuiie why the b'lil bond 
and i!.e t •■occedings thereon 
{?■-I ?1 nit be Ji’c aiide tbid. 
To fli:’-' i.i if’ why the wiit of ea- 
flat p! '”1 ^ r,'n be qiirobeJ, and 
f I ..-■'t ir.nirwer the maticrs of 
J'fiidM'C ('^ 

■' ( i Le to clic fl.oriil* to rclitiii rtm 
nioiiey ibid. 

Nul tiel P.ccord. 

\ low fhe rid;’ it or, a replication to 
pica of fit sit! record in debt 

^ 3.1 

iTovVtr. proceed if the aflion be ui 
cal.- 5 JO 

Of piling the d:tv in the repbea- 
t.c 11 ibid, 

‘fow to proceed if the aflion be 
in debt 341 

How to f.ri 'Cced on a p’ca of nul 
ttel rccrad, to 'an action on the 
iu i;n;v!ir in th'S court ib:d. 
Ho\v t.i rr 'C cd njv)!! a renUcai.^ou 
of nul tie! record, if tb.e record be 
in .t n iinij pc! 'im'e 345 

0 ^\:^,rs of the Court So. 

Outla^ory. 

ri’P n.-itii-e •’! tlie piocte bng c»5 
III wyat I'af’s u I'rrtnc.iy !.ty, and :n 
what It i:o\v lic» -536 

Ourl »wi\ irs civil jclions, is to com¬ 
pel appearance ibid. 

It is ufed where One defendant has 
appeared 111 a joint .i^dionj againli: 
thsottiers who cannot he found 

ibid. 

There are t.vo ways of proceeding 
in this court 

3 A .{ Onginal 
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Origin^ wh^D to be tefted Page $36 
to proceed upon the original 
snare claufuin ibid, 

like upon a Ipecial original 5 37 
Pnecipe'for the original in cafe ioidj^ 

—-■' I- in dt^t ^94 

—rr—, in coixnant iifd. 

in debt againfl executor 
ibid, 

- - - in account 

-- in detinue 

in annuity 


t 

c 


X. 


691 

ibid, 

ibid. 

r 

abas and 
ibid. 


ihiow to procure ortginal 
H6 w to get the capias 
'•pluries 

Warrant of attorney to be filed on 
the pluries ibid. 

Pxigtnttr to make an exigent^ till 
pluries capias be figned by the 
clerk of the »varrants <;38 

HovV to get exigent and proclamanon 

ibid. 

What the exigent and proclamattcn 
require ibid 

Three proclamations to be made i'' 
every action pcrfonal, wherein any 
writ of exigent lhall be awarded ib, 
Thc'lhcnff to have \zd, 539 

Officer in whofe office the exigent 
ihatl be taken, fltall make our a 
proclamation ibid. 

If /tot five wunty days between the 
tejle and rernm of the exigentt 
Hiult have an allocatur ibtd. 
Ko alhcatior cart iffue if there is any 
county dav pali ibid. 

Capias utlagatutn ifiues, if deft-ndant 
IS re;urneu.omLwed 540 

If sre taken therein, how lo 

pi ocetd , slid, 

. How to proceed after fale ibid 
Exigent 541 

■'^raclamai'.ess, 542 

, bpccial capias iptlagatum 543 

the u;qu:lition is re.'urned, if 
there are debts due to the outlaw, 
9j/ci,/a,tm& UTa^ ibid. 

Petition co.jifa« lords ^44 

in court 545 


Affidavit of djftbc and the cdfis paid. 

Page 54V 

If igoods be taken after outlawry 
reverfedt defendant mall be re> 
ilored to them , 546 

If fale has been made, then he fhall 
have the produce ibid^ 

Defendant on a capias utlagatum, 
cannot be taken on a Sunday ib. 
Appearing tq fuperfede the exigent 
upon the common original tbid. 
If he is outlawed, he m >y,on entring 
a common appearance, reverie 
fame on payment of colls ibid^ 
Of appearing to fuperlede the exi- 
geatt and rcverfiiig the outlawry 
on fpecial original, where there 
has bveu affidavit of the debt 
made 547 

How CO put in fpecial bail ibid, 
ilow to pnt ill bail on the capias ut^ 
lagaium ibtd. 

In this ca(e, bail for the debt tbid. 
How the aniieiit mode of 

ooihury reverfed was, and hov/ 
nov/ ibid. 

New rule 

No ouvlawry after the plaidtiff'f 
death to be reverfed, till appear¬ 
ance or bail 549 

Upon reveriingoutlawry, defendant 
fhai pay nothing exceeding the 
ufuil fets ibid, 

[f plaintilFafter reverfal proceed not 
in two term*, defendant to have 
colis ibfd„ 

No I'upfrfedtas to exigent after the 
11 turn of the wrtt, till colls are 
paid ibid. 

Special bail upon reverfal, where 
the lum or damage amount to 10/. 
a»u colls paid, Vtde new rule, 
afh iavit to be raade fird W 
Where lurcher coiU ihliii be eaxed 
auJ paid before cett.^cate tb:d. 
Shenfis not to enlarge outlawed 
parfons^ without u./uperjedeas 

ibid, 

Sherifia not to difehargo, any, pe:- 
3 A 4 fon 
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fon taWn upon eqj^lawry, with 
ttvkX/uper/tdeat Pagv 550 

Bail to be ^ut in before aliowaace 
of any writ of error, or reverf- 
ing any outlawry jji' 

Ouil ric9 tranfcribed into the conn 
of Exchequer before reverfai, coft.^ 
to be ihtd. 

No Ihetiif to difeharge defendant 
upon tap. jitlagatuittf until he re¬ 
ceives a Juptvftdeai ihid. 

Cafes determined on outlawries j 
fvitc, proceedings Uayed on tht 
oiitlaa ry on payment of the debt 
and colts 592 

Proceedings ttaved on the exigent^ 
defendanc becoming a ' priionei 
111 UK Fleet ihtd, 

OutLwiy commenced dining de-j 
fenJant’s refidence in Ireland, re- 
verfeil without bail ibid 

Tho’ coftiniant appears publicly,^ 
y-t keeping out ot the way of ar*j 
'kri:*!, he may be oiitiawcd ibid. \ 
Jf ticfi nddiit goes beyond fea after] 
the it'/ie ot the exigtuf, he may; 
be outlawed 553 

f)u*Iawry, not fpecial, may be ic- 
vcri' a on common appearance ib, 
ilelore deicndant is outlawed, he 
may fup-erfede on appearance, on 
payment of coifs; but after, the e 
inuft be bail to pay Tbid. 

Proceedings' refufed to be liaid, 
where the plaintiff died after out- 
lawiy, but before return of the 
writ :bid. 

Court will not interfere to fet afu;e 
outlawry for want of proclama¬ 
tion 553 

Debt upon bond by vs'ifc wdiilft foie, 
foe and herhufoand outlawed, and 
ht-T feparate goods taken in exe¬ 
cution, outlawry ict atiJe as tu 
the wife, but goods not lelUved 

ibid 

Defendant ftmt file ^’aived fpe- 
Cially, as a finglc woman, after 
fXfgentf and before outlawry, 


married, court refdled td fbter^ 
pofe, as the marp'age was after 
exigent !■ ihid, 

Clandeftine outlawry how pbnilhcd 

ibiJ', 

Of rtvtrjtng the Otitld<v/ry by Writ 
of Error, 

How to apply for the writ 
How to get it allowed 
Alfignmcnt of errors 
Ut declaring after reverial 
Has two terms aftenreverf'il 
Defendant mav give arulv^'to deosare 

t%d. 

How the plaint-f;'may declare, ana 
in what county the venue may bo 
laid tbid,. 

It dtfeiidanc be outlawed, and fh.-iil 
reverie fame, the plainnif may 
comaieiicj u new ai'tioii, with.n 
ajearafici inch judgment «if out¬ 
lawry reverfeti. and net aftei ^57 
Before al owance of a uiit of error, 
through or by want of protUma- 
lioi), bail to be j.'ut in ibid. 
Upon iuperfcdiiig the exigent, and 
plaintiff dcllvc^^ a dcclaiarion, 
theiemull be a rule to plead giv-. 
en, as in other Cdies iLid. 

tb proceed to outlawry ^arter 
juJginciii 

Suptrjtdeai on revetfal .ibid* 

The like when bail is put in ^59 

Ojer, 

If plaintiff declares on a deed, &c. 
he muft /hew fame, if demand-* 
•d, to the attorney for defendant 

! ' * *'^7 

If the aftion be on bond. &c.' d«* 
feniant maydein.ihd oyer ofitV^, 
If it i:. demanded aftbr ru 0 19 
expired, plaintiff may fi^n‘ 
fn nt 

Th:s means wher^ the 
pleading is aftuoliy 
Op tyer ifot defeiidiftn't^tiB^^to 

witrcir«s 



ibid, 

ttndm 
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wJtnelIss names, and all indorft- 
menls . Page 287 

Within hat time deVendant ouji^ht 
to deliver tyer of a deed pleaded 
by him ^ nSH 

Demand of ej'er to be in writing / 6 . 
Cannot now have ^er of an ori¬ 
ginal r^/W. 

The demand of y^er ibid. 

What plea Cannot be pleaded with¬ 
out demanding oytr ibid. 

^ow oyer is to be given ibid 

If defendant jMakes prejert, and 
plaintiff demands cyer, it muft 
bb given the day alter—qu. 289 
Whet) a rccoid in the fame etnirt is 
pleaded in abatement, oyer may 
be prayed, and. if not gi' rn, 
judgment may be bgned tbid. 

Oyer muft be given it iu the h^n 
of a third perfon tbtd 

If indenture loft, and there is a 
counterpart, thecouit will com¬ 
pel the party to ihew it ibid. 

A demand of oyer of deed in th( 
plea ibid 

1 take the fettled pra^lice to be, 
that the defendjin ha.; as rnuc). 
time to plead alter oyer dclivcrf^, 
as he had when it was deman^id* 

* Partners, 


Partherftlip pleaded in abatement 

3 *3 

If it Is not pleaded in abatement, ilr- 
' fenda'nt cann-'t take advantapf 
of it after, it U^ing a v/aiii cr of the 
objedion. 5 Bur. 2611. 


Paupers. 

How they formerly wt;c obliged to 


fee 


05; 


May'foe novy, if not woitb 5/. « 
forma pauperis b, 5 1 

JHbw to proceed ibid. 

Petition. ibid. 

A^idavit 

CO pay no fees 


6^- 

ibid 


[i.’nlefs he reefiver 5/. or more 

Page 652 

Obi^rvalion on the hardflr p of this 
^ ibid, 

l\Tay at any time prtiding the luit, 
petition to pn ftfcute in fotsna 
pauperis 653 

fees to be paid counfel or attor- 
r. >■ ibid. 

Not liable to ctifls sbrJ. 

■Vor to piycofts onjndnment. as 
in the cafe «t a nonfeii ibid. 
iVIay l-e difpaupcrid, if he is v'-xa- 
tioui ibtd. 

Can only foe in that ailion he is .id- 
micted ; if any oilur caufe, he 
nmil be admiued anew 
Cannot in this court be admitted to 
defer, d ibid. 

Though he i; dirpanrerc-d, if taken 
in executi.jn for ecu'!, to be dif- 
charged ibid. 


Peers, Proceedings againj}. #i 
Suits may be pn^iecuicd againli: 

peers 5 30 

!^ut their petf .ns are not to be ar- 
refled 

Their fervarits may be 
The form of a biil againft 


ibid. 

tl'i.I, 

peer 

‘ 53 ' 

ibtd. 


Summons thereon 
Difiringas 
Court may order iftues to be fold ib. 
How to proceed on dtjJnngns, and 
f r fa'e ibid. 

Afi'davit to ground a rule for the 
of the ifiues - 5^4. 

ibid, 
ibid. 

If he appears, he does it with the 
fi'azer 530 

Make a praetpe for the appear¬ 
ance, as tn rominon cafe", fonly 
fay to a nvrii of fumtnons, return^ 
able, bco.) 

Peers of Scotland, are all privi- 
Icdgcd C3* 

To 


Cannot call an elfljign 
How to declare 
Who- to piead 
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To pay cofts if there aje dijlringas's 
iituc, and how lo apply iot n.em 
(thd he ^pear) * 

Spteiai Pleas. 

Hew to apply to plead them. 

Within what time tljey are to bt 
plcai'etj in bar 289 

May, with Jfavc of thecour', i>Ieaii 
as- many picas as ric limli thmk 
nectfi'try 29c 

Conllnnttion of that aft ibid. 
May |>Ie.'id any number of pleas, 
provided no two of ihcm in- 
coiifilli’iu 291 

Intompaubie p'cas not fullered tb. 
Pleas thrii do not reqiijic a ierjeani’s- 
hand 292 

Pleas allowed on the lit ft motion ib. 
liow to apply to plead douuie ii 
term 29; 

pleas cannot b-,' pleaded a 
double pleas 291 

How to get tnr.e to plc-iJ in towp 
c.^ule-j 29 ^ 

What is meant by an iTuable plea 

2<} i 

lIow to olitain lime to plead in 
counir> c iufes ibid. 

A nionch’.s time to plead, ir-Ccins 
tour WLfks ibid. 

Demurrer to the replication for de¬ 
lay, i- not within the oidcr, but 
dciii iiii'i t<) the lilt']its IS ibid 
After jud^mtir. hralide, the liatuie 
of limitat.ciii.s is to be plead¬ 
ed ^ ‘ 29c 

Judgt ’s fiiniM’oiv no ilay, iinlefs t,D 
t.i r.e I iToi to the t'iijc lor piead- 
ii'i' !5 out ibid 

if dcftrulai.t h.i.s had an order h:r 
time, he miy l.avC another, if 
no delay ibid. 

Deftiul.iiit before replication mav 
waive Ins fpecial plea^ an i pleail 
the general ilfuc, wiiii-'ut leave 
of court ibid. 


£ X. 

How to apply to plead double I'tt 
vacation ^ Page 296 

Special Pleas, 

Plea of non t>JfHmpfi.t, and th<; fla* 
tute of limitations . 3*9 
Replication thereto 330 

Plea of fet-oft'for money paid, Jeot, 
hnrj, and received ihij, 

l^eplicarion and ift'ue thereon 3^2 
A pica of fansfadion tbid. 

Replication thereto, and iflue $$Jm 
Non ajfumpjit as to al* the promfl'es 
(except as to 4/. 4i.) and a»>tQ 
that, a pica of tender iaid. 

This is now the general plea in 
both courts 334 

Replication did not tender 335 
Replieuiinn, if plaintilFadmits the 
tender, and goes for further da¬ 
mages, and lilue thereon ibid, 
Plcaof judgmenrrecoveted in K. B, 

ibid. 

Replication thereto 336 

Replication to a plea of judgments 
recovered in AT. B. in debt, and 
ilfue 337' 

T’hcfe replications need not be figned 
by a feijcant ihid„ 

Plea of bankruptcy in the defend¬ 
ant ' 338 

pica of Nul tiel record to an*a£fion 
o« the judgiiienc ibid. 

No ferjtant’s hand requiftte ibTd, 
Replication and ilfue 339 

Whenever the pica is figncd by a 
ferjeant, the replication niuft allb 
be llgned (except 'vliere theie is 
a jftcrc Jimilittr, or to a judgment 
recovered) ^id. 

Demand of Plea, vide Rule to plead. 

Popular ASiens, lee ^itle ABtattf, ' 

No informer lliall compound with- 
the defendant, but by leave ^ 
the court ,664 

ft extends to fuits commeaced bjjc 

ccitn- 
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coittrtipn informers, and not fo 
ihofc by a parly grieved P, 665 
Leave to compound; denied upon 
the flatute, ii being difcretion.^ry 
in the court 

Leave-given on the ftatute of gam¬ 
ing < iiiiJ. 

Like leave on the ftamp a£l ibij 
Like leave 00 the ftature of u(ury 

ibid. 

On compounding a penal affion, 
checking's part of the compofi- 
■»tron to be firft paid 666 

Oh^ hona fide)f nut not a collufivc 
^^mpolition, the plaintiiF may 
alfo be allowed a feaibnablc fum 
for his coils ^/d. 

Denied upon a finall compofition /b. 
How to be niOved rb/d. 

Writ of. 

See IJeSmtnty 592. 

Pojiea, 

rfidorfcd in this court by the aflb* 
era e 419 

Por the piaintifF on non ajfumpfit ib, 
■For the defendant 42c 

Upon a nonfu t ibtd. 

Fof the plaintiff at the affizes 421 
If there j-re taUfmen added ibtd 
Pfifta' rr\r.y be amended by ihe 
‘ podge’s ri^'t^s 422 

Continuance after fajita, and bn'd 
judgment for rlic plaintiff ibid 
The like coni'*’!tjance, and verditi 
tor defendant 423 

T.fijintrs, Proeitdings agaiiy}» 

JHint to the pra^lifers, with refprcl 
tt> this procetdmg 608 

' nerc fortnerlypro- 

'i<iieded,agamff • Oog 

‘The ptbfirnt mode for delivering 
detiar^tiotts vgaiiiff piiioners ib 
" Jl^opy'^^O'be dfelhvdred 16 them, and 
' affid^vilt thereof, plaintiff after 


rule to plead given, may ffgn 
judgment ^ 609 

No .declaration to be delivered be¬ 
fore the return of the^ivrit 610 
(No rule to appear and plead, till 
after alEdavit macTe and hied ih% 
If declaration be not entred before 
the end of the next term, after 
return of the writ, and affidavit 
made, ISc. prilbner to be dif- 
charged ibid. 

Gaoler not delivering declaration, 
an attachment (hall iifue ibid. 
Defendant furrenciering in dilebarge 
of his bail, before declaration 
delivered, to be declared agoinll 
ivichin tivo ternis 611 

Plain'iff' not obliged to charge pri- 
foncr in execution within two 
ternif, if he brings error ibid. 
Nor vvhilft .1 treaty tubfills between 
the parlies ibid. 

If decbiation deliveicd, or judg¬ 
ment h.id bcfoie Kuder, plain.iiff' 
to proceed to judgment in three 
terms alter, and charge defend¬ 
ant inevecuiitm within two tciins 
after judgment ibid. 

The term in which the writ is re¬ 
turn blc, 10 be accounted one ib. 
It detendant appearetl by attornty, 
ar-d heir nder ..frer dc'la'ation, it 
muff, be fl'rved on prifoncr,y'f. ib. 
How to dec aie, if defendant al¬ 
ready in Cuff -dy of the warden ib. 
The fo) tn uf tbc declaration 61 z 
'I’he affidavit of delivery ibid. 
Kuk to ple-id may be given after 
tne ffrff lule, luypuiing plaintiff 
does not ligu judgment when 
h(" is intitled ibtd, 

tVIuii t)c charged in cxecutfon within 
two terms ^bid^ 

How to charge a prilbner in execu¬ 
tion in the Fittt 613 

Ha, (orp. may iffoe, number- 
roll to be indorlcd ibid, 

if there be' fevera} judgments, there 
muff be feparate ba. oorp, ibid. 

How 



/ N D E X, 
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How to charge hy way of new de i 
tainer 

The plaintiff, at who'e fuit a p^i- 
Ibner waf arreftcd, and removes 
by htit need not niake a 

new affidavit to declare againft 
defendant 

If defendant in cuflody on z K £. 
procefs, be committed to the 
fltei before declarat.on, how to 
proceed 

How after declaration 615 

How to proceed, when defendant 
has been ferved with a copy, and 
after renders to the Fleet ibid. 
If taken on an attachment, cannot 
without a judge’s order be de 
dared againft ibid. 

If taken on an efcape warrant, to 
be declared againft in two termf 

615 

A fugitive cannot be declared a- 
gafnft ibtd. 

JVjw to proceed if the defendant 
be in cuftody tin Newgate^ Lud 
pate, or any other county gao 
* 6 if) 

Affidavit of the delivery ib:d. 
How to detain at the fuit of a new 
plaintiff ^ 

If a prifoner remove^ himfelf from 
theJi:. B. to the f/rrr after tie- 
claratioa, how to proceed ibid 
■ When to appear and plead tbid 
Declaration delivered before meeijem 
pufehiTt or crajiinum nnimaium, 
and defendant does not appear, 
judgment may be fipned tbia. 
Dcclataiion delivered on or after 
men/etk pafeba, when to ap 

pear and plead 

If a writ be returnable one term, 
declaiation delivered before the 
eflbign day of next, the plaintiff 
in fuch next term may give ruks 
to appear and plead ; it no 
judgment ^ ibid. 

Prifoner may, any time before final 
Judgment, pot in bail ibid.. 

If piilouur pkaJs in perfon, he 


not to pay for the UTuei alit^ by 
attorney . -PogfbiS 

Plaintiff moft ^proceed. to trial and * 
judgment within three terms af- 
I ter detlarctitn dtltvered, o,r after 
rendert if tledaraiipn w.aa^deli-* 
vered before; and to execufun 
within two terms after jsuigjxef^^. 
the term in which judgment fgned' 
one tbid- 

When prifbners are iotitled to fheir 
difeharge, for want of decl«ia> 
tion ibi^ 

Not fupeiTedciilde for want cf^dc- 
claration, till the end tf the term 
after that in which the proems is 
returnable (not that in which he 
is ai rilled) 619 

How to bo diU'hatged out of rb? 

Fleet, for want ot deebeing tbid. 
Prothonotaricb i\^n/uperjedias aU'c;- 
declatrition 

How to fuperfede in cofleJy of 
the fheriff for want of declara¬ 
tion ibid. 

The apoearance in this cafe is ep- 
tred with the fi acer, and no: 
with the pioihr notaries j and the 
/uperfeJeas i.- alfo jigned with the 
tilacer, p iy zi. ('>d. ent.-y of ap¬ 
pearance 2f td. (this smitied in 
the workj, and after dcciataiion, 
in dU calc 3 , the appearance i» en- *■ 
tred w' til the pjothenotarits, 
and /hperjediss ia aJfo figne^ by 
them. 

When a prifoner is intitled to bis 
diicharge for wmit of proceeding 
to trial or juJg.ncar, ar,d execu¬ 
tion ^ sbid. 

Cannot arteft in an ar!io«*6n the 
judgment alter a diicharge . 6-21 
ff pUintilf does not declare within 
two terms, where defendant*,wrir- 
ders in cilcharge of or 

not proceed to judgi^fiit i^.i^ree 
terms, and cb.*rgp. in, twcution 
wiihin two terms 
prifoner may b?. 
notice tbid- 

t S 
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So for want of j^ctting a demurrer ar¬ 
gued witliin the third term P.621 
The plaintift 'ftal! «have every day 
in the iecond term to charge in 
execution 

Rule explained *rully ri/V. 

'If a u’rit be agaioll hufhand and 
wife, and wife in cullody, flip 
ftwll n6t put in bail for her hnf- 
band 

If pbitr.tiff'? become bankrnp's, and 
the alfignec!) make due diligence 
• to charge defendant in execution, 
‘J'et if defenbant prevents by pkM, 
fliall not be foperfeded 
if defen-ant delay bv error, p!ain-t 
tiff mull, after judgment afhrin- 
ed, charge him in execution 
within two loims after affirmance, 
including th^* term in which the 
jadgmeiit is given 
If render in Eajicr^ and Jcclaratiou 
in Hilary, final judgment mull l e 
figned in Tniuiy r/.'v/. 

livw to difeharge defendant f.r 
w ant of piocccdir.g to judgnn-nt 
•r-ful ofcotion tbtd. 

Afud-vii of the fervice of the fum- 
mons f’2 3 

Superfed. for w'atit of dtclaratiot'i ib. 
The like lor not proceeding tojiidg- 
ttient ^'21 

The like for not charging in exe 
cation ibid, 

'‘^per/td. on putting in good bail 625 


Pt-:vihgs Ji •.at Atrejls, 


, ,^hat p.-'jfbiii aic privilt 

ged 

from 

aricft> 

4 


A * rt l J 

rr'j.fuenno. 



j-Wbeo anJ! how ihia *■' 

il is r 

0 be 

■%. granted 

659. 

647 

^ of Proetditide 
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Precf/sn 

njftne of the attorney to be 
’ Written on every writ Pag^ 152 
■^Ue meaning ot the wordi p; 


7 ‘fjle and return of the capiat P. i4f) 
Aduil exprel^ the caufe of aclion, if 
(bailable I ^ 1 

'T'he notindorfing namS'of attorney 
on warrants Aiall not vltia'e the 
prutefs 155 

Attorney's n-ime to be put on the 
copy of the procef', or may move 
to Oay the proceedings Is4' 

No fpeual writs to iffue, where the 
canf'c of action does not amoui t 
to 1 :/. ibid. 

In all proc-jTs, the day and year of 
fip'iuDL' is to lie fet down thcie* 
on, i; & 6 f'K M. e, z\,/, 3, 
y ij to TF. J. 42. 

Capias ill debt requiring bail i 

The like in cafe 156 

—-ailuult ib;d. 

-covc’unC 1^7 

... - — tro’.er ibid. 

-tletinue ibid. 

Againll twodcfendanls fevcrally#^5i; 
A»n omit fas capiat i( o 

d’ejiat, to the C'Minties palatine 16; 
No occafion icir it now, as thwre i-; 

a filacer lately appointed * 
Teftatum to the Ciaque Pont \f ') 

i'he form of a common capiat 16 h 

Proclamation. Vkle Outlanjjry. 

Puis Darrein Continuance, 

When to plead it CS 

It y not allowed after demurrer 
di termined, 01 vcidid ibid. 

w 

Record of N Ji Priut. 


What it is 10 cc>n!ain • 386 

When the plain us are to be, in an 
olil iiTue ibidm 

Record tbid, 

Juraia in MiiJU /fV ^87 

1 lie litio for L'.ndon ibid. 

—jj“ .ifii/.cs ibid. 

A pba'tHa on the icnioval cf a chief 
jitOice in term 3^8 

how 
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Ikv.v to pafs reconl in town P. 38S 
How in ihe counc<y * ilU, 

How to enter 

All recorclb* in London and Middle- 
Jex to be entje.l two days before 
the dav of trial ihtd, 

Ne redpiatur to be entred for the 
fitting after tenn, unlefs record- 
and writs be brought into court, 
on nr befoie the day and fittings 
refpoflively ihid. 

No rccojd to be received after term 
in !\Hddlf'/eXf unlefs entred in a 
t!ay after the lad day of cvciy 
term 390 

Nor in London^ unlefs the day be- 
foic the adjournment d;.y it be 
entred ibid, 

O.i trials in the circuits, caufes to 
be entred before llie fi;ll fitting 
of tlic court ibid. 

And to be tiicd in the order they 
are entred ibid, 

A llil of the caufes to be made by 
the marflial, and fix d up ihid. 
If cnafe be let down m term, mull 
be two days before the fitting ib. 
If Yor the fitting after term, the 
lad day of the term will do, and 
the dav before tlu* adjournment tb. 
If caufc not tilt'd the day of fitting 
for which l Otics is given, 11 
may be made a remanet of, and 
how 391 

ReVtbia n trification!. Vide Retraxit. 

Remittitur. 

judgment by ml didt, with a re- 
mittitur of the damages 59^ 

Replication, 

How to compel plaintiff to re- 

ply _ ^ 3+2 

Demand of a replication 34; 

If no procec’ing for four term-, 
there mult be a term's rule ibid. 


If you want time, hovy'to apply fof 

“ 3+5 

Replication to^he llState of bmita* 

tion 330 

,Thc like to a plea of fct»off ,33a 
The like to a pleaaf facisfaiUop 333 
The like to a plea of iender« 33^ 
The like if plaintiff accepts the 
money tendered, and goes for 
further damages ibid. 

Tile like tn a plea of a judgment 
<0 an aftion on the cafe 33^ 
The like to a plea, if a£lion be w 
di-bt _ • ^37 

Replication to a plea of nul rirfre¬ 
cord, to an adiun on the judg¬ 
ment 339 

How to fign non prof for not reply- 
in, €SV, 517 

Retraxit, 

Judgment in ejeiSment, after de¬ 
fendant has withdrawn his plea, 
and colls taxed, and alfo for the 
poffefi'on 600 

How to enter it up in cafe 438 
The judgment 458 

RoUi. Vide Docket 418. 

Rule to plead. 

How to give a rule to plead 280* 
Vt'^hen rule expires ibid. 

Rule may be given in term, or’ioor 
day' after ihid, 

Sunday, or any holiday on which 
the court does not fit, when 
reckoned a dav ihid. 

Hey' tc apply for further time, if 
wa»’fcJ ” ibidm. 

dunii<ion;> no (lav, if not ferved in 
time i’Sl 

Wiicn a term’s rule niuft .h« 
given ® ihid, ■ 

V\’htre a rule has been given, tod 
defendant obtains a judge's oi>-’ 
der, need not give a usfti rultf 
the next teini ihid. 
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May iign judgment, if the rale has 
Men given, although there has 
been an injunction 281 

After rule expiicd,* and no judg¬ 
ment iigned, it is a good plea, if 
filed or delivered 

Ralffmay be given on the ejfoign day 
butVannot be entred till the ffft 
day of tjhs term 282 

Duoaniing PUa, 

If declaration has been delivered to 
defendant’s^ attorney, a demand 
/null be made, or in caie defend- 
<lfit appeared in due time 283 
Not to be indorfed on the back of 
declaration ibid. 

It muftbe made after rule entred ib. 
A demand of plea 284 

How long defendant has to plead 
after demand made ibid. 

Demand of plea waiver of bail, un¬ 
it fs perfefled ibid. 

To be given to the agent in 
town ibid. 

Rule for Judgment, 

None to be given in this court, but 
you wait the four days 407 

The like on an inquiry 434. 

Wireq it expires 4c 

rule on a nonfuir, but the 
.ceils may be taxed on the day in 
bank 

Satiifn 3 ion. 

How to enter faiisfaCtion in term 567 
, in vaption 

I • 5 ^® 

r 

Sent facias to revive. 

Reviving judgraeoi by478 
Set, fa. muft be fo^ out in the 
county where the Original aClion 
was, ibid. 

Ho/ci./f.;ifeccffaty, if defendant 


Has delayed by error or injurc- 
tion t Page 478 

If an execution be once lued our, 
(ind continued on thf roll, need 
not fue fci. fa, 47O 

Kow to compute thdyear and day , 
if error be brought, there is no need 
of a fci. fa, till a year and day 
after affirmance ibid, , 

If the execution be not returned, or 
not filed, cannot enter coriti- 
nuances, ibid. 

If there be judgment with a cejfet 
executio, there needs no fci, fa, 
till a year and day afier the time 
is elnpfed ' ibid. 

On the death of defendant, judg¬ 
ment it. to be revived ibid. 
The like on death of plaintiff ibid* 
If there be two plalntilTs, and one 
die, no need tor fci, fa, 480 
Tlie like if two defendants ibid* 
Sci.fa. to revive, may be fued out 
or courfe 'within fevenyears ; af¬ 
ter that a treafury rule mufT be 


had ibid. 

If teu years, a motion mufl be 
made *ibid. 

One fci. fa, fufficient, but mufl lie 
four days in the office before re¬ 
turn ibid. 

Set, fa, in debt ibid. 

The like in cafe ibid, 

trcfpafs 48a 

——» and aflault ibid, 

- covenant ibid. 

How to fue it out ibid, 

Eiow to obtain judgment 482 


Plain tiff may move to quafh fci. fa, 

ibid. 

Entry on tlte roll of one fit, fa, 483 
How to proceed if judgment be 
above twenty years old ibid. 
No execution till a feire facias 
iffued 484 

Sci.fa, in debt for an adminiftra- 
tor • ibid. 

The like for an executor in cafe ib. 
No execution on. ^^/ci.f^, to revive 

an 
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«n old judgment, till a /cire fid 
icfurned, or an afHdavitojt notice. 
if judgment of ten years (land- 
in>» • 4^^ 

rift an executor in debt 48 6 
]i!> e againft Ai adminiftrator 
An aiiai muft be returned in thi.^ 
cafe, or a/cw fed on ibe fir ft 48 7 
Entry of v^jd.ja. for an admini- 
ftrutor on I'le icll ibid 

The like for an executor ibid. 
Entry of two Jei.fa. againft an ad* 
mirnftratrix on' the roll, wherv 
they are both of one tci ni 480 
Pnetipt for appearance 490 

Entry of lim J'd. fa. w'lit-rt 

they i're of difFereni terms ibid. 
Proceeding by fci.fa. after an in¬ 
terlocutory judgment 491 

Sd,fa. where plaintiff died after 
intedocutory judgmoitr, and be¬ 
fore lina! judgment 49.’ 

There mnft be two in thi? C'lfe, nn- 
Icfs A/ci fed be returned on the 
firl? 49 

How the entry ii to be of rhe two 7b. 
judgment thererjn of tl.e C'-ust 49.}. 
if defcii’.tlatiC docb not appcai, h .v. 

to protced ilJJ. 

if he decs ho v to apptar 49; 
I^cchiratKin ibid. 

If dcftiviant r.ics after inquiry exo- 
coted, and before final judgincni. 

& fit, fa. muft iffuc, to fhr-.v caufe 
whv the damages fllleflcd fhould 
not be recovered 495 

Sdfa. ag. i'dl an adminillrator af¬ 
ter interlocutory judgment, and 
after inquiry tbrJ. 

In ejtflmenc cannot fue out execu¬ 
tion after a y«ar atid day, with' 
OQt/ci-fa, z SaJk, i'OO, 

For iifcful notes on thii fubjcfl, •vidi 
my Inftr. CUr. K. B, 29$. 

j 

Scire factat egainji Bail. 

By the terms of the recognizance, 
the bail endertake to render ai 
the end of the fuit, or pay the 
condemnation-money 496 


E X, 

Plaintiff may proceed by a&ion,- or 
fci.fa. ^ ^ Page 497 

But ca.fa. in either Afe, muft go. 

^ainll the principdl ' ibid., 

j^nd into the coun;y where the ‘ve* 
nue IS • ilid^ 

Fifteen days between the itjit and 
rcturti ibid. 

If you proceed by at^ion on the re¬ 
cognizance, the writ is to be 
ferved four dt-ys before the re~ 
turn ibid, 

A ca. fa. returnable pending error, 
not good • ihii. 

How to bring the adion ilid^ 

Where the venue is to be laid 498 
How to prortcJ by fa. ibid. 

Into what county fi, fa. is to 
iffue ^99 

How to iffoe fecond fci.fa. ibid. 

Need not Le fft^cn day'- between 
the tejie riiion of ^ath ibid. 
What IS to be c’ci.c b?/u;c fccf^nd 
fci.fa. iffie-s iiid. 

If left fur a return of fdrt fecit mull 
be four •’’a'.s ie. th- nfn;e ; fb if 
alias, i'. left fur a nfhtl ijt-D 

E'itiy of rccognizii.cd of baij" i-i 
debt ib.d. 

The like in c ife ibid. 

Set, fa. upon recognizance in 
debt ({0» 

The like in cdl* fttd. 

i'ra:cipe fo' appearn'Te 4,..5 

How pUtintiii i» 10 pio^ecd ib:dT 
Declaraiioii r/- d. 

How to iniitle iltc!ar?t*ori ihd. 
What bail miy rlt .-’d m ihtir di;- 
chiirge, and v-'mi not ibid* 
Bail not liable to colis in error, 
brui ght b\ ilic pri'cip •! 

Ca fa. agaitul b, :1 ii, illd. 

1 he Id c in ca;c ibtd* 

To be fjgntd jiiu icalcJ 507 

Teffatum ca» fit. . 50S 

Ft fa again ft bail in debt ibid* 
The like in c-ife ibid, 

Each of the bad are liable tb the 
penalty of the recognizance, if not 
more than the fum recovered 509 
When proceedings are i'uid for a 

4 K *1— 
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time certain, above a year, pro-i 
cecciingii muy go on at tlie ex- < 
piration of‘ the time, >vithout a 
term's notice 509 

Some notice moft be given of 

oo'- fei^fa, avainll the bail by the 
(harjfF, if'yfr>fy2?« returned 510 
Within what time bail may render, 
and run no hazard of the death of 
defendant 5)1 

When on an aflion upon the recog¬ 
nizance ibid 

When upon ibid, 
ti defcnd.inr is in cuftody, bail may 
» have a ha, cerp. to bring him up 
to render ibid. 

IF defendant is a bankrupt, and 
has certilkate, how to exonerate 
bail 51 2 

How to fuirender in town ib/d. 
If by attachment of puviicge ibfd 
■Notice of furrender /bid. 

Time of furrender to be entered by 
the filacer ibid. 

Staying proceedings agait/Jl the bail 
ptnarng error 5 1 5 

When writ! ferior, z/uperfedeas ib. 


m an a£lion again ft the bail on 
recognizaitce, court waa moved 
to ftay proceedings, pending cr- 
‘'ror, to reverfc the fir/l judgment, 
the court ftaid proceedings upon 
the bails giving Judgment F. 514^ 
£rror not brought in time, and bail 
fued, the court will not ftay pro¬ 
ceedings, ufllefs they conlent to 
givejudgment ibid. 

Pending a writ of error, cannot have 
an exigent poji ia,/a. ibid. 

If error abate by death of chief juf- 
tice, execution may be had, with 
leave of the court ibid. 

Set-off, V\Ae Mutual Debts jez 
Plea of non affumpfitt and notice of 
Ict-f ff for woik and labour with 
ho:lcs, woik and labour gene¬ 
rally, money paid, lent, goods 
fold and delivered, and on an ac¬ 
count ftated 326 

The like on a judgment recovcied 
in this court f 328 

Plea of fei oft' for money lent, laid 
out, 330 


Error no JuperJedeas, but from the 
delivcrv to the clerk oftjie 

ibid, 

At:d if c.t, J'n. be returnabl. at , 
i. time wh'ij the tv it error i- 

UercndiiigjCamioi p.o. vdag.iinll 

bail ibid. 

Proceeding' againft b«ll, ..id, pc; d- 

iJig CiUif /bid. 

The like without giving j- dgiiii-rt 


end in a cr-'. 

P 

.".ft'Or. 1; 

jatigni'-'iit. 


» ' 

Ltl.ki Ui C*' 

iht*i"On, 

c 

a j 

ton It uc.-u 

'll 

:n'.t r t i. 

defendant 

n: 

nav.. 

tio’e 




tin-e ibiit, 

^ il .to an aflio.i cn a Jodgnii^nt, 
Vidgment againtt , defendant, 
plaint.if br'JU'.;lu debt on that 
Judgment, aiid held cefendam 
to bail. After ea. fa. returned, 
^ Ahd before :he return of the writ, 


Sheriffs^ ho w to compel them *0 bting 
in the Body, 

Formerly was tardy in returning 
their wiirs 199 

Formerly uled to return procefswith- 
in eight day- after the return ib, 
Sherift’ii not e.'.ecuting proceb, or not 
rt'tiiining them, or taking undue 
fte.s, yc. to be puniftied as the 
caie requhtth ibid, 

Shcrilli 1.0: fcturiiing ntocefs m fix 
dayt :f:cr If.-'vice, on a rule for 
that piir.off, to p-.y the cofts oc- 
c-iih ned i>y thenegleiff 2'.;o 
&!iCfili's of London 'tpd MietdUfx to 
retmo writs within jour days ib. 
Country Ilier'fTi within ytv days zci 
If plaintiff be uinatisiicd with the 
b-ail V‘ Ihcriff, Le .may hav-e « 
rule rojfturn the v/rb, apd i.rp.f- 
wai^is to Liiitg in the body ibid. 
How to proceed 19 cytain ihe/'e 
rules ib/d. 
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AdiJivit to move the court for an 
atrachmt-nt for not^brinijjng into 
court the body 
Attach men? 

Kow to pioceedupon it 203 

Aftidavit to move for an attachment 
for not jeturninn the writ ittd 
How' to proceed cor late ihc- 

n’iF upon his return of cepi corpus 

. . • 

Attachment fet a^de, for ferving tlte 

rule to biin'4 it, the bod / 00 i!o 

prefent Ihe.ifl', inlkad of the l.iti 

Ihei iff iiid. 

TJtc Iheriff, to fat'c himfelf, may pu- 

ill bail, upon riceiviug the tule 

to biing in the body, buc fuch 

bail nil 11 juflify bcfiMC render Zi-.y 

The .'ules fciUglu to keep pace with 

the defcndani^s time 2'^U 

Attiichnieijt fi-t afide againll the 

flici'fi', for fcrvi.ig the ml.- to 

biijit* in tne body, hrjcrc fb,: time 

e.'-pircdJor putting in buti u-lo-zie 

2'-7 

Soldiers. 

No volunteei loK.jcr li.ib’e to pio 
ct'fh (uniefs for cii.tiina) nia'iei) 
(ir t, e di.br ia 2ci. i zt 

Pi.iiiitifF, u,;o(i not.ee given, :;;a. 
lilc comoiOii b .1!, ana pri'Cee J te 
judgment for any debt, and alfo 
to an outlawry 128 

Special yufj- 

fiovv to apply for a I'peciol jury 380 
No cofta to be allowed, unle/> liit 
j'idge ccrtiiy ^b‘i 

None til take more than one gu;iie;, 
(except where there ib a vj'..w) ib. 
View how to proceed for one 382 

Statute of Limitations* 

The llaiute never begins to rur, 
againil a plaintiff who is a to- 
, re:j»ner, unt'l he comes into thi.‘ 
reu'in 566 

A capias in this court witnout an 
ot/ginal, is fulBeient to I'ave the 


Attachment of privilege, though 
tnrnablc on a general return^dfiy, 
held good to^ave the ilatuteT^.jfSd- 
lintry of a capias to fave the ttatutfe- 

In attachment of privilege w. in 
natu’e of dn original wiit, and 
when replied to, it is fufficient 




ftiew the tejle 

Subpoena, 

Subpoena ad te;- if andum 
I'he like ill London 
— - ---’ . 


ilatute 


Hid. 


ibid, 

3^3 
ibidP 
ibid. 

'A^itnefs mull be ferved perfona.'jy 
fo a< to grouHvi an aitacbmenr, 
and realbnable cxpc.iccs lende;- 
tfd, if in the ouiuiy 39') 

Moti-'e to pioducf in lieu of a fub- 
poena duce» tccum ibid. 

Subpoena duces twint ibid. 

lIom to o 'tain a ba carp, ad tcjiifi' 
candion .^oo 

Alliii.;vN ibid. 

Ha corp. ad ttjiifieandum 401 
No’.Cb relating to thi.: vviii ibid* 

Sitggejiion on Record, 
Sngofil.o.I on the dec:ai.uion of the 
dc.jth cf one of the plavitiffti, 
pj'i in 't lo ih.- l!at<‘te 6^7 

Tne like a'tcr iifue joined ibid- 
The I'kf* of th* death of one of the 
dciciidants after vei J-il 65S 
diJtrpeilion of the death of one (-5 

O 

tne defL-nJants in the jurata 
in the record, when it ou«;ht 
to have been on tiic nifi prius re- 
cord, :ind before the jurata, it is 
right to fagged it on the roll, 
and he'd g>. od ; the nifipriws 
coid s f..t!y for t.he direClion of 
the jud. e to fy the illue. 658 
One cefeiidant dies after iffuejom- 
e.i, and before the day of wj/f 
prius ; if fnggeflkn of his 'death, 
and awa»d of' venire facias be 
entered on the roll after ci,ai, it’s 
fulfil, tent, for no continuances are 
neceflary to be infeitcd in the re¬ 
cord of C59 

3 B a S,fg , 
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iSuegtJiiott on th( London court of 
Con/fitnee A&» 

ijL creditoc fuin^ in another coatt. 

jf debt does not amount to 4C/4 
‘ ihdll pay colls* and recover none 
■• Pagt 650 

Debts not exceeding 40/. to be re- 

■ ■ Covered in iho court of recjueils 

' in London ibtd. 

If he does litc, and not recover 40/. 

■ how the affidavit is to be,to grou nd 

ntt.ition lor I'-iggeftion 66.• 
\^ho is within the ail ibid. 

■ If* iud'^Mitift >nici by default, nt, 

fuggcllion ibtd. 

ColU to be nlk-ivcd of the appbea- 
I tjon ibid. 

What m-il f.ppeai I'V affidavit ibid 
Datnai'C; yiven bv vcioicl undei 
4r.f. defendant n fidcnt in Afid 
dUjh:, and iiable to b" iuuimov.c.. 
to :liO county c'< art, leave "i-e. 
to enter fn; p/tlion 0<u 

'■ A fet-offi red the d.’irand K 
4C'J. doe? not altwcl ilie junUi'c- 
t'on ibidt 

■JJut when ^a',tr,ents ere £ivcn tv 
e-videme on t.ic plea ot mn ej- 
jump fit., and veuiict under .per. : 
luggeilioo may be entr-' d ibtd 

« 

Superj'cdias. 

SutjtrJ'edcas on leveri'd ot oatl.'.wrv 

SSb 

wlt'.tc ball is r«c in ^50 
-j'oi wan; of deUarution 

(jZ , 

-^cr r.ot proceeding to tria 
li'nicoi 624 

-;oi no;chirping ?n execu- 

ibid. 

-on putting ia good bail 

6 z 

Bttrrtnder 512. 

- H’inder. 


E 

f 


Jl'. 


*l'hc liki 


J- 


defendant mull pray judgment of 
the damage!, but in ajfump/it the 
damages ate the principal, and he 
is to plead ftmper paratui eftt and 
pray judgment •de ulterhrtbut 
datnnis (wrong in margin)P.3 14 ' 
render of goods, how to be pleaded 

When to fay, touts temps frijl ibid, • 
Every reipiifite in the plea mull be 
(hewn 10 have be-eu complied 
' with, ei(e the plea ii bad ibid. 
Tender of Hock, how to be pleaded 

ibid, 

Witliin what time the plea ought to 
be pleaded ibid, 

\f'.€r denun rer and amendment 
made of the declaration, may 
plead a tender 316 

riic court will not permit the plea 
to he withdrawn, and plead mn 
ajjitmpfit . 316 

’•4ot.ey tendered mud be paid into 
court,nnd how done before tb. 
Viot'on riui.t be made to pb-ad non 
ajf.i!npjit to all the counts, and .1 
tci.iL-r ibtd, 

till derra”. i and rtfiifil *’ 317 
li plai .tifi t kei iflu.; on i!ic plea of 
tender, he muH i;Ot t'd'.c the mo- 
nev out t>l court, for tuoreb'' he 


is cone! JJe d 


ibtd. 


non 




. This defifiiiion of the word 1314 
■ be’ made before the writ.mcd 

* tender In debt, thei*' good tender 


out he wav j locecd on the general 
illue fv>r fuul'.er damages, and 
enter an acquittal &» to the ten¬ 
der ibid. 

Tender may be made by julLces 
within a nioniii afttr notice giv. n 
of un aCiio'.i ibid, 

iefore a jnii.ce is allowed to pay 
money into cnqrt, it.mull appear 
.iiat ho is f.icr} as a juftlce for 
fome mifoshaviour in his office;^. 
Defendant may, to an aflion of 
trefpafs, plead a difclaimer, ami 
tender of amende 318 

Tcndar may be mace under a dif- 
tixfs for rent, if irregular ibid. 
Any money coined at the mint is a 

ibid. 
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To an avowry for damage feafantt 
tender nuift be pibaded to have 
been made before impoundini; 

' Poge 3 18 

In a plea in ba; of tender of rent in 
replevin, plainiiH^ may plead a 
tender and refafal, without bring¬ 
ing the money into court ibid. 
But if diflrefs is rightfully taken) 
plaintiff cannot plead tender of 
rent and cofb ibid, 

A tender of a bank note, not good 
unlefs the tenderer ofler to get 
change fjr it 319 

If the money be not paid Into court, 
plaiiuifi'^ay fip.n judgment ibid. 
Defendant cannot plead nea ajfump~ 
Jit CO all ihe counta, and a tender 
as CO part ibid. 

But he may as to all the p:omifes, 
except as to a certain fum, par¬ 
cel, Uc. and as cu that futn a 
tender ibid. 

Pba of tender 333 

Repiication no tender 335 

if plaintiff goes for further damages, 
the repiication ibid. 


^ennt. 

Why f) called ii^ 

Formed fiom the canonical cot.- 
Aitntions of the churen ibid. 
When fettled 1 iC’ 

Day in bin fc 117 

Of cfh’igns ibid 

Mfrhaelmas term and returns 11'^' 
Hilary ibtd. 

Eajler ibid. 

Trinity ibid. 

Obfervations on the terms ano ap¬ 
pearance days 119 

Obfervations on the return of wnti. 

120 

Tejle of Writs. 


What writs mull have ffieen days 
between the tejie and return 1 sc 
What writs are excepted 121 

iJapias muft have lifteen*days 14^ 
Attacbiiient of privilege, ditto 518 
^ranjitory ATions, Vide ASlhns, 


Trials Notice of . 

Cn London and Miefdhfex^ and dt- ' 
fendant lives in forty milu of 
Londont eight days notice Page a&g 
fn the country, tfn days * ^ids. 

If defendant arreiied in toivn, an4/ 
reiided at Iktnkirk, fourteen date 

ibtd,- 

When fourteen days is requifite/^raf* - 
If no proceedings for four terme).. 
a whole term’s notice to be give^ - 

Unlcfs delayed by injuoAion ibid. 
Notice of trial is neieffary, thcogh 
put off to a day certain by the- 
court 'ibid, ^ 

Muft be given to the agent in tUwii 

ibid,, 

Sunday, v^ien reckoned a day 364’ 

If notice is given, and plainuffdoeV 
not proceed, he mult give a new-/' 
notice ibid,'^l 

M.iy continue the notice until rhe'^r 
next fitting ibidi^-% 

Where plaintiff concludes V 

am, tk'fcnda-ir bound to accept^^. 
notice of trial on the b.Jck of ih.c^ii’ 
pleading ibij^} 

Wt'.crc the plaintiff concludes ad' 
f atrium, defendant oldiged to ac 
ct’pt of iioiici; of e::/'cuyijg • . 
({uity, f'loiTi the time notice i 
trial was give . 

NofiCc nf irijj or inquiry given 
, cl:t; ncl int rift good, if (ii's a'(tor-r ! ? 
ney is krown ; ali/er, if he is not V"' 
known fW.'A 

Nwtice of rria! in Middltfex 
i'h^ like ii<r La-don ibid.*-^’ 

Aj/i^iS ibid,il^ 

then notice n. unvs:, days ibid^pf 

ioui’tcrraand, t-r.o days in town 
I.i tae coLir.tr; ,/af days 
Countermand of notice of trial 
Muy not be given to the 
attorney ^ tbf^M 

Continuance of notice of trial ibh^W 
Continuance of a void noiicfe, laa' 

operate as usw notice ibi 

Can: 
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If ■ 




continue a fccond time, 

l/'lii the fame term 361^’ 

lanation of Ihat ryle fii^, 
ice ot cotftinuance 367 

putting eff the trial, and for ivhn 
^/icaufe • r/vW 

p^^u)re5 netice, and aHldavit of tix 
^ri'feTVn.e. :i d a!!o (J the ahfence o. 

wltncfs t,-foie motion ni/c/, 
lij)^ be matie two days before ilf. 

ji jA third peno'’ if he kn‘,»ivs ot I'.v 
r f the j_;Oi^d.*, tv.„y m:-.':'? -‘.f 
nJ.iv't ' 

itttrit the mst'c" ^ not ct-ui!. 
to defendantV hin/wlcdge fnii 
ciiou;; h to oi !tc two <i '.yp be'^ r-'. 
p' the couit will iw.Tiit t''ie rule, ■! 
applicaiido is nijue as foon h' 
does Itnosv 

Ofily to be put off till the next lem 

fV 3t'.' 

‘s^Aflidavits taken before a conful r«t- 
V-'f«ied to he .'<ad rr-'?// 

■fJotjce of the m t'cn tkta 

vA'-lnJavi: to put Lii’il.e trial ibid. 
Xif It appealM mat 'h ' wuiifis 
1,1.' out .of t>>wn or sibroacl, 01 bw\oii.' 
l‘ea» after notice, couic v.ih i<». 
put off the trial 3' 9 

tiow to draw up ride, \Sc. ilui 
J-'-QlHi'i for not pfOfCcOi'iir; 10 iri i \b 
'Cannot h.ive colls aiul jiaipmcnt, i s 
in the cafe of a iioa:u'.t too, «’> 

; :-.‘the reaton 

to proceed if ri!.ct’fl.iry 
^jft^davit to move ibic. 

-bAffida'it oi cli'u .inJ and rcfi-f;*! fo 
^-‘lidtgoirig to t.iai, puri'uaut to tfu 

f'f'fule 

^ttacbment /V..v/ 

- ^rial at Isar, 

•CTannot be oiov<.d *or u:;r'.l ihi-e 
^ jqined . . ?7 

t ought to be ftated in the ai- 
Ltirtvii ibia. 

in eje^Smeht ^ 
fto*cbtaii> rule for.trlisl^ftbaf ib. 

- W»y 


E 

« 


Jr. 


ibid 
7 




'^ule relatingtd trials at bar 
Vttorney for tl|e plaintilf, fhail* be¬ 
fore eflbign day of the term, give 
nStice to the chief pif>thonotary 
or fVcondary, of t^e day it is ap^ 
primted ibid. 

Vnd in cafe of neglefl, fach cauie 
fhall not be trii.*ti ■J^^o 

Jopies of the ifl'ucs to be t'»ed at 
bir, to be dt-liveied to the judges 
before the time appointed for 
t.'i <I.s of fuch caufes 31(0 

fne court will };r*»ut a new tnal 
aftiT trial at bar, upon proper 
Cdule ibidt 

Nn<j I’rial 

'1n*l be nidv.vl fm, before dr on 
t!is ai'peirant ' d^y of the lefurn 
of the kin. corp. Jurat, un'efs the 
fnurd .i!on of i‘ic nifii'ion i- finie 
ti'vv m.ittir I'.ifroveicd (ince 415 
riioii^^ii I'lS llreiigili of cviitfiLtf 
was :<'» ir.Jl the yer-ici, ncv% irni 
rtrufed ibid. 

I he will not grant a new tr'.j!, 
wheie there has been a veidii.t on 
the* lior* ll hue 410 

w iri<h or.mieJ cf'cr a nonfuiv. ib, 
N'-w nil! tii;i fMained, bicaule 
couu'bl thouelu it 'prudint not 
to call gviucnce which they h,.-d 
in their buds ibid. 

Verthd-s may be fet aficie for ex- 
ceflive dam.'ges, but not for 
Im.iil' cfs; and where the d.i> 
in.;g sarenot aniea'onabJc, tomi 
will ii' t grant a new ti’ll 417 
oianttd but upt n payir-ent 

< I Colt, ibid. 

low to piocecd to obtain a i’lw 
t'ial ibid, 

llov/ if ti’.c vci'di-w’-i-fet afide tbtd, 
Tre/pafs z\. 

Tro^afr 20, 

Vindttiont ixfiOtiaS‘ 474* 

■" 1 »* 

^ V«mr$ /dctm ,. 

39 * 

The liite wncrc one pleads, and the 

other 
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other lets judgment go bv iefault 

392 

When to be teAed and return 391 
How if after, term , Wi/V 

How if fw the aiHzes ibid 

Jf the ftietifF•it a party, the vtaire 
mull be awarded to the coroner 

360 

N. B- He returns the two writs. 
Loutmoance of the *vtnirt 422 

Venut. 

The derivation of the word 270 
Genera) rule of Jaw refpedling the 
*venue ibid. 

Real adions to be laid in the propei 
c<mnty ibid. 

P; rlbi-al a£lIons not ibid. 

VVljen the adbon is founded on two 
ihings in diilercnt counties, how 
to bf laid 271 

If an aflaolc happened abroad, may 
lay ‘irnue in London ibid, 

Aflior«bon penal ilatutes inuAbc laid 
in tiu ir piopir t oinity 3"2 

Ho itgainfl officers or jiilhces tbtd. 
Niiiiancf, and debt lor rent, again!! 

the allipi’ce arc loc li ibid. 

When pi JiiitilFniay lay 'Vfnut; vvlier*- 
he pleaies 27 * 

Caiiie of ai'iion aiifing in two coun¬ 
ts" , the -uenue Ihall not be j.tid in 
a third ibid 

01 chaiij. ing the ^ueiiue iu traiiliiorc 
aetiyiis ibid. 

CnTia V,ill not change the venue tc 
any of the four northern circuit;., 
picvious to tlie fprlng rirruit ibid. 
In %shat cafes the venue cannot be 
ch.mged 274 

If the caulc of aftion arifing in 
iVaUs. and the venue in Lcndcn, 
it may be changed into the nexi 
En^ lijh county ibid. 

Cannot be changed into a county 
palaiine^ivX may be to Cbejler ib. 
In what cafes it may be cbangcii 
from a county at large, into a city 
and county • 275 

If caufe of action arifes in Bervoick 


■E X, 

the vfnm Ihould be in North 
bertand Pdg* 

Fenue cannot be chaogt'd on auatr^ 
lion on pitrmiiTory note .Mi 
An attorney . ha 4 ur> privilege f 
change the if in M^db^. 

though he may %eep it^thert^; 
plaintiff 

If a ferjeant or attorney file by*. 

p/ar,the«ve8«emaybechange<!! 

If an attorney is plaintiff, venut . 

not be changed Miii 

Within what time venue 
changed • 

Cannot move until 
Venue maybe ciianged before plea 
Summons and orihjr no bar * 77 l 
Unlefs the otdrr be to rejoin. 

and taking Ihoii uuiice of ttiai ih)^\ 
If pica be put ill, the venut may 
chang^rfon witlidiawing iheplflfliil 
and pleading de nuvo ibid^. 

May move to ch^noc ^he veuue th«, 
Jail day of term ibid^' 

How to move todiangc the venuoihj 
Affidavit 2^5 

Upon pJaintld's uiuJortaking to-givc 
fume matt'-'r in li.uc ariiing in the 
(ouiitv vvheiem the acliou is laid, 
the rule to change the venue will 
be diiLh.'irgerl ibid,' 

How to change the venue in va jc^ 
tion • ifbfSfk 

rormcrly it was required to give! 
evi ience iii the Cf.unty wlr^ieia' 
the venue wj;> icutneJ, or be non- 
fuiicd ; but lince, the p!aii>ti)if 
is bound togivcforjicevidence279 
If aiii.r rule to clutiigc Uit. venae, the 
pLiiitilf undo rakes to Uing it 
&.ick, mull give cvidtnce«»f 
ni rttcr in that county ibid^ 

Vtrdibi, fl*c Pofiea, 71, i 
Vttno, 

View' may be granted in-any 4^i'cn 
where recetury ’ -g* 

Six of the juiors or motir |h»iJ')ioa 
a view '‘■'•''V® 

Ths conliru^idiT of the e ' 

. ■‘'iS di 
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Leave given in MichatliMat t(*rrn, 
to enter on affidavit f\vi«rn i8tfi 
Septtmher yn Ireland Page 447 
Hov' to enter, if given to a feme 
felit who aficrwaids inarties it. 
In term how to apitly to enter it 

up 

Affidavit 

In vacation 44 ^ 

Warrants of attorney 4>|<-) 

Declaration and judgment of nil 
dicit on warrant ibid. 

J udgment by non/am informatu '"450 
Affidavic to cntcj jiuigrnent, upon 
bond and wanantof attorney 45 I 
Judgment thereon 45* 

Uitntjfet. 

How to apply to ex.-.mine witneflei 
on i'ltesro'.r •lorie'i in term 402 

jBiBi , • j Hr.A in v.-fation ^ 

S^“Warr«morattornr'* O.-di i'*.. .(V.; „ ■, arifes in 

. /bid. 

1'.* •ffii’S til 

■•i vierk fo: 

*i I s I ^ 

1 i e: oii be- 

■ f 4 C 4 


for a view Pag* 383 

P Sidavit 384 

what aflio; s views are re- 
/. q-uiilte * ib/d. 

^ow to obtain a view , 385 

L;;' Wales. 

^^arreft to be made in Wales, un- 
the debt amounts to 20/. 123 
a Weljh ifTue, to be tried in 
next pnglljls county, how to 
ftwiird the venue 3 ^® 

fc” ’ 

g’ji ^ . Warrant of Attornfy, 

^ 3 ^ lb be taken of prifoners 444 
pgid, altofney (hall enter any i'«dg- 
gotten from any defendant, 
under arre'L uidcfs given 
lr- 5 ti tbc prefence of nr. attorney for 

K'liim . 


^ defendin' an a(i>-'‘i!'’v hmil ‘.jj 

lio attorney i>ioo i.'* otjfi'' t ‘ ■ t \f., 
^jrtfenee of aitOinty fd A. 2 . '■ ‘ 


’'.^^towiriant of rtto’-yK abov-j , 
old, and un i yentv, j > 


'^^ ttcafary rule lon.Lieiii to enr-r|^'40^ 

’'»|i'|[;op '""'M : ■ t'- ■ d. ■ I .'/'rftci 

lt| 5 >»‘iVunder twcr.ty j a.i;-. •-..•ore ih; trmf, 

- V OTv e given aftC* a to r; gy -j ^ 1 i'r,:d. 

aiii'-..vc -'i ocierd-j yrr.n'i.! the motion tb. 

being alive in f.-.ur | ‘ 

i&l'aJunSc, 'th' kofcrvallon^ cn ih.. rec.irns of wn:^ 

who received the intoreft j . . , ^7^ 

>,on'’'Jfn.iJCal nr.vs 



held 

j.:<‘gmen» at t:.e 
*£two, to enter op 

at,the fait ot tf.e iur- 

gr ah.tttA ' 

att an exetwtor, ^'C 
In ithf warrant cxtem' d 
t%vwtQtSt 417 
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h&vcff/cea d^ys Utwe-jii the 
'•nd retutn **’ 

So attacbinenrs of piiviii ge dud. 
Writs of ven.fic. ba. corp.jarai. 
/, fa. Of fa. Ja, need no: n«vc 
fjnea days (ex-.'^pi a ca fa. to 
yround.an ix-g or make bijj 
liable) 
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